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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  151C. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  948 

[Docket  No.  FV95-e48-2FiR] 

Irish  Potatoes  Grown  in  Colorado; 
Expenses  and  Assessntent  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule  that 
authorized  expenses  and  established  an 
assessment  rate  that  will  generate  funds 
to  pay  those  expenses.  Authorization  of 
this  budget  enables  the  Colorado  Potato 
Administrative  Committee,  San  Luis 
Valley  Office  (Area  11)  (Committee)  to 
incur  expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  fi'om  assessments  on  handlers. 
EFFECTIVE  DATE:  September  1. 1995, 
through  August  31, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  98456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone  202-720- 
9918,  or  Dennis  L.  West,  Northwest 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  Green- 
Wyatt  Federal  Building,  room  369, 1220 
Southwest  Third  Avenue,  Portland, 
Oregon  97204,  telephone  503-326- 
2724. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  97  and  Marketing  Order  No.  948, 
both  as  amended  (7  CFR  part  948), 
regulating  the  handling  of  Irish  potatoes 
grown  in  Colorado.  The  marketing 
agreement  and  order  are  effective*  under 
the  Agricultiural  Marketing  Agreement 


Act  of  1937,  as  eunended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture  is 
issuing  this  rule  in  conformance  with 
Executive  Order  12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  provisions  of  the  •  ' 
marketing  order  now  in  effect,  Colorado 
potatoes  are  subject  to  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  potatoes  during  the  1995-96 
fiscal  period,  which  begins  September  1, 
1995,  and  ends  August  31, 1996.  This 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  parties  may  file 
suit  in  court.  Under  section  608c(15)(A) 
of  the  Act,  any  handler  subject  to  an 
order  may  file  with  the  Secretary  a 
petition  stating  that  the  order,  any 
provisions  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefirom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic. impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  285 
producers  of  Colorado  Area  n  potatoes 
under  the  marketing  order  and 
approximately  118  handlers.  Small 
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agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  Colorado  Area  n  potato 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  budget  of  expenses  for  the  1995- 
96  fiscal  period  was  prepared  by  the 
Colorado  Potato  Administrative 
Committee,  San  Luis  Valley  Office  (Area 
II),  the  agency  responsible  for  local 
achninistration  of  the  marketing  order, 
and  submitted  to  the  Department  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Colorado  Area  n  potatoes.  They  are 
familiar  with  the  Committee’s  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formiilate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Colorado  Area  11  potatoes. 
Because  that  rate  will  be  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  that  will  provide  sufficient 
income  to  pay  the  Committee’s 
expenses. 

In  Colorado,  both  a  State  and  a 
Federal  marketing  order  operate 
simultaneously.  The  State  order 
authorizes  promotion,  including  paid 
advertising,  which  the  Federal  order 
does  not.  All  expenses  in  this  category 
are  financed  imder  the  State  order.  The 
jointly  operated  programs  consume 
about  equal  administrative  tim^e  and  the 
two  orders  continue  to  split 
administrative  costs  equally. 

The  Committee  met  on  May  18, 1995, 
and  imanimously  recommended  a 
1995-96  budget  of  $62,328,  which  is 
$3,596  k  ss  than  the  previous  year. 
Budget  ii'ims  for  1995-96  which  have 
increased  compared  to  those  budgeted 
for  1994-95  (in  parentheses)  are:  Audit 
fee,  $975  ($900),  other  office,  $625 
($500),  and  utilities,  $3,000  ($2,000). 
Items  which  have  decreased  compared 
to  those  budgeted  for  1994-95  (in 
parentheses)  are:  Assistant’s  salary, 
$8,256  ($10,320),  part-time  salary. 


40260  Federal  Register  /  Vol.  60 


$3,640  ($3,822),  major  purchase,  $2,125 
($2,250),  and  ($2,425)  for  property  tax, 

)r  whidi  no  funding  was  recommended 
this  year.  All  other  items  are  budgeted 
at  last  year’s  amounts. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.0030  per  hundredweight,  $0.0006 
less  than  last  season.  This  rate,  when 
applied  to  anticipated  potato  shipments 
of  16,500,000  hundredweight,  will  yield 
$49,500  in  assessment  income.  This, 
along  with  $12,828  from  the 
Committee’s  authorized  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  of  $101,064  in  the  Committee’s 
authorized  reserve  at  the  beginning  of 
the  1994-95  fiscal  period  were  widiin 
the  maximimi  permitted  by  the  order  of 
two  fiscal  periods’  expenses. 

An  interim  final  rule  was  published 
in  the  Federal  Register  on  June  21, 1995 
(60  FR  32260).  That  interim  final  rule 
added  §948.214  to  authorize  expenses 
and  establish  an  assessment  rate  for  the 
Committee.  That  rule  provided  that 
interested  persons  could  file  comments 
through  July  21, 1995.  No  comments 
were  received. 

While  this  rule  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  munber  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  imtil  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
•  continuous  basis.  The  1995-96  fiscal 
period  begins  on  September  1, 1995. 
The  marketing  order  requires  that  the 
rate  of  assessment  for  the  fiscal  period 
apply  to  all  assessable  potatoes  handled 
during  the  fiscal  period.  In  addition, 
handlers  are  aware  of  this  action  which 
was  unanimously  recommended  by  the 
Committee  at  a  public  meeting  and 
published  in  the  Federal  Register  as  an 
interim  final  rule. 
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List  of  Subjects  in  7  CFR  Part  948 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

PART  948— IRISH  POTATOES  GROWN 
IN  COLORADO 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  948,  which  was 
published  at  60  FR  32260  on  June  21, 
1995,  is  adopted  as  a  final  rule  without 
change. 

Dated:  August  1, 1995. 

Martha  B.  Ransom, 

Acting  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  95-19460  Filed  8-7-95;  8:45  am] 
BILUNG  CODE  3410-02-P 

7  CFR  Part  1126 
[DA-a5-16] 

Milk  in  the  Texas  Marketing  Area; 
Suspension  of  Certain  Provisions  of 
the  Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Suspension  of  rule. 

SUMMARY:  This  document  continues  the 
suspension  of  segments  of  the  pool 
plant  and  producer  milk  definitions  of 
the  Texas  order  for  a  two-year  period. 
Associated  Milk  Producers,  Inc.,  a 
cooperative  association  that  represents 
producers  who  supply  milk  to  the 
market,  requested  continuation  of  the 
suspension.  Continuation  of  this 
suspension  is  necessary  to  insure  that 
dairy  farmers  who  have  historically 
supplied  the  Texas  market  will  continue 
to  have  their  milk  priced  xuider  the 
Texas  order  without  incurring  costly 
and  inefficient  movements  of  milk. 
EFFECTIVE  DATE:  August  1, 1995,  through 
July  31, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  M.  Carman,  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  Room  2968, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  720- 
9368. 

SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension; 

Issued  May  26, 1995;  published  June  2, 
1995  (60  FR  28745). 

’  The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
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certified  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  will  tend  to  ensure  that  dairy 
farmers  will  continue  to  have  their  milk 
priced  imder  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  suspension  of  rule  has  been 
reviewed  imder  Executive  Order  12778, 
Civil  Justice  Reform.  This  rule  is  not 
intended  to  have  a  retroactive  effect  and 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  ivith  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  ffie  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 

The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the  Act,  as 
amended,  and  the  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  part  900). 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (60 
FR  28745)  on  June  2, 1995,  concerning 
a  proposed  suspension  of  certain 
provisions  of  the  order.  Interested 
persons  were  afforded  opportunity  to 
file  written  data,  views  and  eirguments 
thereon.  No  comments  were  received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice  and  other  available  information, 
it  is  hereby  found  and  determined  that 
for  the  months  of  August  1, 1995, 
through  July  31, 1997,  the  following 
provisions  of  the  order  do  not  tend  to 
effectuate  the  declared  policy  of  the  Act: 

1.  In  section  1126.7(a)  introductory 
text,  the  words  “during  the  months  of 
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February  through  July”  and  the  words 
“under  paragraph  (b)  or  (c)  of  this 
section”. 

2.  In  section  1126.7(e)  introductory 
text,  the  words  “and  60  percent  or  more 
of  the  producer  milk  of  members  of  the 
cooperative  association  (excluding  such 
milk  that  is  received  at  or  diverted  hum 
pool  plants  described  in  paragraphs  (b), 
(c),  and  (d)  of  this  section)  is  physically 
received  diuing  the  month  in  the  form 
of  a  bulk  fluid  milk  product  at  pool 
plants  described  in  paragraph  (a)  of  this 
section  either  directly  from  farms  or  by 
transfer  from  plants  of  the  cooperative 
association  for  which  pool  plant  status 
under  this  peiragraph  has  been 
requested”. 

3.  In  section  1126.13(e)(1),  the  words 
“and  further,  during  each  of  the  months 
of  September  through  January  not  less 
than  15  percent  of  ^e  milk  of  such 
dairy  farmer  is  physically  received  as 
producer  milk  at  a  pool  plant”. 

4.  In  section  1126.13,  paragraph  (e)(2). 

5.  In  section  1126.13(^(3),  the 
sentence  “The  total  quantity  of  milk  so 
diverted  during  the  month  shall  not 
exceed  one-third  of  the  producer  milk 
physically  received  at  such  pool  plant 
during  the  month  that  is  eligible  to  be 
diverted  by  the  plant  operator;”. 

Statement  of  Consideration 

This  rule  continues  the  suspension  of 
segments  of  the  pool  plant  and  producer 
milk  provisions  imder  the  Texas  order. 
This  suspension  will  be  in  effect  from 
August  1, 1995,  through  July  31, 1997. 
The  current  suspension  will  expire  July 
31, 1995.  This  rule  continues  the 
suspension  of:  (1)  The  60  percent 
delivery  standard  for  pool  plants 
operated  by  cooperatives:  (2)  the 
diversion  limitation  applicable  to 
cooperative  associations;  (3)  the  limits 
on  the  amoimt  of  milk  that  a  pool  plant 
operator  may  divert  to  nonpool  plants; 
(4)  the  shipping  standards  that  must  be 
met  by  supply  plants  to  be  pooled  imder 
the  order;  and  (5)  the  individual 
producer  performance  standards  that 
must  be  met  in  order  for  a  producer’s 
milk  to  be  eligible  for  diversion  to  a 
nonpool  plant. 

The  order  permits  a  cooperative 
association  plant  located  in  the 
marketing  area  to  be  a  pool  plant  if  at 
least  60  percent  of  the  producer  milk  of 
membei's  of  the  cooperative  association 
is  physically  received  at  pool 
distributing  plants  during  the  month.  In 
addition,  a  cooperative  association  may 
divert  to  nonpool  plants  up  to  one-thii^ 
of  the  amount  of  milk  that  the 
cooperative  causes  to  be  physically 
received  during  the  monfli  at  handlers’ 
pool  plants.  The  order  also  provides  that 
the  operator  of  a  pool  plant  may  divert 


to  nonpool  plants  not  more  than  one- 
third  of  the  milk  that  is  physically 
received  during  the  month  at  the 
handler’s  pool  plant.  This  suspension 
continues  to  inactivate  the  60  percent 
delivery  standard  for  plants  operated  by 
a  cooperative  association  and  removes 
the  diversion  limitations  applicable  to  a 
cooperative  association  and  to  the 
operator  of  a  pool  plant. 

The  order  mso  provides  for  regulating 
a  supply  plant  each  month  in  which  it 
ships  a  sufficient  percentage  of  its 
receipts  to  distributing  plants.  The  order 
provides  for  pooling  a  supply  plant  that 
ships  15  percent  of  its  milk  receipts 
during  August  and  December  and  50 
percent  of  its  receipts  during  September 
through  November  and  January.  A 
supply  plant  that  is  pooled  during  each 
of  the  immediately  preceding  months  of 
September  through  January  is  pooled 
under  the  order  during  the  following 
months  of  February  through  July 
without  making  qualifying  shipments  to 
distributing  plants.  This  suspension 
continues  the  current  suspension  of 
these  performance  standards  for  supply 
plants  that  were  regulated  under  the 
Texas  order  during  each  of  the 
immediately  preceding  months  of 
September  through  January. 

The  order  also  specifies  that  the  milk 
of  each  producer  must  be  physically 
received  at  a  pool  plant  in  order  to  be 
eligible  for  diversion  to  a  nonpool  plant. 
During  the  months  of  September 
throu^  January,  15  percent  of  a 
producer’s  milk  must  be  received  at  a 
pool  plant  for  diversion  eligibility.  This 
rule  continues  to  suspend  these 
requirements. 

Renewal  of  the  suspension  was 
requested  by  Associated  Milk 
Producers,  Inc.,  a  cooperative 
association  that  represents  a  substantial 
number  of  dairy  farmers  wbo  supply  the 
Texas  market.  The  cooperative  stated 
that  marketing  conditions  have  not 
changed  since  the  provisions  were 
suspended  in  1993  or  since  March  1995 
when  the  suspension  was  expanded  to 
include  all  of  paragraph  (e)(2),  and 
therefore  should  be  continued  imtil 
restructuring  of  the  order  can  be 
achieved  through  the  formal  rulemaking 
process. 

Continuation  of  the  current 
suspension  is  necessary  to  insure  that 
dairy  farmers  who  have  historically 
supplied  the  Texas  market  will  continue 
to  have  their  milk  priced  under  the 
Texas  order,  thereby  receiving  the 
benefits  that  accrue  from  such  pooling. 
In  addition,  the  suspension  will 
continue  to  provide  handlers  the 
flexibility  needed  to  move  milk  supplies 
in  the  most  efficient  manner  and  to 
eliminate  costly  and  inefficient 


movements  of  milk  that  would  be  made 
solely  for  the  purpose  of  pooling  the 
milk  of  dairy  farmers  who  have 
historically  supplied  the  market. 

It  is  hereby  found  and  determined 
that  thirty  days’  notice  of  the  effective 
date  hereof  is  impractical,  unnecessary 
and  contrary  to  the  public  interest  in 
that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area,  in  that  such  rule 
is  necessary  to  permit  the  continued 
pooling  of  the  milk  of  dairy  farmers  who 
have  historically  supplied  the  market 
without  the  need  for  making  cosily  and 
inefficient  movements  of  milk; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking 
was  given  interested  parties  and  they 
were  afforded  opportunity  to  file  written 
data,  views  or  arguments  concerning 
this  suspension.  No  comments  were 
received. 

Therefore,  good  cause  exists  for 
making  this  order  effective  less  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1126 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  provisions  in 
Title  7,  part  1126,  are  amended  as 
follows: 

PART  1126— MILK  IN  THE  TEXAS 
MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1126  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

§  1 126.7  [Suspended  in  part] 

2.  In  §  1126.7(d)  introductory  text,  the 
words  “during  the  months  of  February 
through  July”  and  the  words  “under 
paragraph  (b)  or  (c)  of  this  section”  are 
suspended. 

3.  In  §  1126.7(e)  introductory  text,  the 
words  “and  60  percent  or  more  of  the 
producer  milk  of  members  of  the 
cooperative  association  (excluding  such 
milk  that  is  received  at  or  diverted  from 
pool  plants  described  in  paragraphs  (b), 
(c),  and  (d)  of  this  section)  is  physically 
received  during  the  month  in  the  form 
of  a  bulk  fluid  milk  product  at  pool 
plants  described  in  paragraph  (a)  of  this 
section  either  directly  from  farms  or  by 
transfer  from  plants  of  the  cooperative 
association  for  which  pool  plant  status 
under  this  paragraph  has  been 
requested”  are  suspended. 
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§1126.13  [Suspended  in  part] 

4.  In  §  1126.13(e)(1),  the  words  “and 
further,  during  each  of  the  months  of 
September  through  January  not  less  than 
15  percent  of  the  milk  of  such  dairy 
farmer  is  physically  received  as 
producer  milk  at  a  pool  plant”  are 
suspended. 

5.  In  §  1126.13,  paragraph  (e)(2)  is 
suspended. 

6.  In  §  1126.13(e)(3)*  the  sentence 
“The  total  quantity  of  milk  so  diverted 
during  the  month  shall  not  exceed  one- 
third  of  the  producer  milk  physically 
received  at  such  pool  plant  during  the 
month  that  is  eligible  to  be  diverted  by 
the  plant  operator;”  is  suspended. 

Dated:  August  1, 1995. 

Patricia  Jensen, 

Acting  Assistant  Secretary,  Marketing  and 
Regulatory  Programs. 

[FR  Doc.  95-19461  Filed  8-7-95;  8:45  am) 
BH.LING  CODE  3410-02-P 


FEDERAL  TRADE  COMMISSION 

i 

16  CFR  Part  234 

Guides  for  the  Mail  Order  Insurance 
Industry 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Elimination  of  guides. 

SUMMARY:  The  Guides  for  the  Mail  Order 
Insurance  Industry  were  adopted  in 
1964  to  prevent  deception  of  piuchasers 
of  insurance  and  maintenance  of  fair 
competition  by  out-of-state  mail  order 
sellers  of  insurance.  Since  issuance  of 
the  Guides,  state  insurance  laws  have 
changed  significantly.  The  states, 
through  their  licensing  powers,  now 
regulate  out-of-state  mail  order  sellers  of 
insurance.  Those  regulations  cover 
most,  if  not  all,  of  the  substantive  areas 
addressed  by  the  Guides.  These  facts 
appear  to  make  the  Guides  unnecessary. 
Because  of  these  changed 
circiunstances,  the  Commission  has 
determined  that  it  is  in  the  public 
interest  to  eliminate  the  Guides  for  the 
Mail  Order  Insurance  Industry.  The 
Commission  further  has  determined 
that,  because  the  reasons  to  revoke  the 
Guides  are  ample  and  not  in 
controversy,  it  is  unnecessary  to  seek 
comment.  This  action  is  not  to  be 
understood  as  a  statement  that  the 
principles  announced  in  the  Guides  do 
not  reflect  the  requirements  of  Section 
5  of  the  Federal  Trade  Commission  Act, 
15  U.S.C.  45. 

EFFECTIVE  DATE:  August  8, 1995. 
ADDRESSES:  Requests  for  copies  of  this 
notice  should  be  sent  to  the  Public 
Reference  Branch,  Room  130,  Federal 


Trade  Commission,  Washington,  DC 
20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Daynard  or  Walter  Gross, 
Division  of  ^rvdce  Industry  Practices, 
Bureau  of  Consumer  Protection,  Federal 
Trade  Commission,  Washington,  DC 
20580,  (202)  326-3291  or  (202)  326- 
3319. 

SUPPLEMENTARY  INFORMATION:  The 
Guides  for  the  Mail  Order  Insurance 
Industry  were  issued  on  May  15, 1964.^ 
Designed  to  prevent  deception  and  the 
maintenance  of  fair  competition  in  the 
out-of-state  mall  order  insurance 
industry,  the  Guides  prohibit  several 
forms  of  potential  misrepresentation  in 
advertising  concerning  the  benefits, 
conditions,  terms,  identity,  and  claims 
paid  for  any  insurance  policy;  the 
identity,  standing  in  the  industry,  or 
financial  condition  of  the  insurer,  and 
the  disparagement  of  competitors  or 
competitors’  policies,  services,  or 
business  methods. 

As  a  part  of  its  periodic  review  of  the 
regulatory  and  economic  impact  of  the 
Commission’s  rules  and  guides,  the 
Commission  reviewed  the  current  status 
of  state  laws  regulating  mail  order 
insurance  sellers  to  determine  whether 
there  was  a  need  to  retain  or  remove  the 
Gviides.  That  review  indicates  that  state 
insurance  laws  have  changed 
substantially  since  the  Guides  were 
adopted  in  1964. 

All  states  have  enacted  some  version 
of  the  model  Unfair  Trade  Practices  Act 
for  insurance  (National  Ass’n  of 
Insurance  Commissioners).  Those  laws 
cover  most,  if  not  all,  of  the  substantive 
areas  covered  by  the  Guides.  In 
addition,  at  least  49  states  have  adopted 
the  Nonadmitted  Insurance  Act  (1983) 
(National  Ass’n  of  Insurance 
Commissioners),  or  similar  legislation, 
which;  (1)  Provides  that  no  insurer  shall 
transact  business  in  the  state,  whether 
by  mail  or  otherwise,  without  first 
obtaining  a  license;  and  (2)  authorizes 
the  state  regulatory  authority  to  require 
compliance  with  all  state  insiirance 
laws  as  a  condition  of  licensing.  If 
licensing  requirements,  including 
compliance  with  the  state’s  Unfair 
Trade  Practices  Act,  are  not  met,  the 
state  can  suspend  or  revoke  the  license. 

These  changes  in  state  insurance  laws 
appear  to  make  the  Guides’  provisions 
unnecessary.  Accordingly,  the 
Commission  has  determined  that  it  is  in 
the  public  interest  to  eliminate  the 
Guides. 

List  of  Subjects  in  16  CFR  Part  234 

Advertising,  Insurance,  Postal 
Service,  Trade  practices. 


'  29  FR  6381  (1964). 


PART  234— [REMOVED] 

The  Commission,  under  authority  of 
sections  5  (a)(1)  and  6(g)  of  the  Federal 
Trade  Commission  Act,  15  U.S.C. 

45(a)(1)  and  46(g),  amends  chapter  I  of 
title  16  of  the  Code  of  Federal 
Regulations  by  removing  Part  234. 

By  direction  of  the  Commission. 

Donald  S.  Qark, 

Secretary. 

Statement  of  Commissioner  Mary  L. 
Azcuenaga  Concurring  in  16  CFR  Part  14, 
Matter  No.  P954215;  Itepeal  of  Mail  Order 
Insurance  Guides,  Matter  No.  P954903; 
Repeal  of  Guides  Re:  Debt  Collection,  Matter 
No.  P954809;  and  Free  Film  Guide  Review, 
Matter  No.  P959101 

In  a  flurry  of  deregulation,  the  Commission 
today  repeals  or  substantially  revises  several 
Commission  guides  and  other  interpretive 
rules.'  The  Conunission  does  so  without 
seeking  public  comment.  I  have  long 
supported  the  general  goal  of  repealing  or 
revising  unnecessary,  outdated,  or  unduly 
burdensome  legislative  and  interpretive 
rules,  and  I  agree  that  the  repeal  or  revision 
of  these  particular  guides  and  interpretive 
rules  appears  reasonable.  Nevertheless,  I 
cannot  agree  with  the  Commission’s  decision 
not  to  seek  public  comment  before  making 
these  changes. 

Although  it  is  not  required  to  do  so  under 
the  Administrative  Procedure  Act,  5  U.S.C. 
553(b)(A),  the  Commission  traditionally  has 
sought  public  comment  before  issuing, 
revising,  or  repealing  its  guides  and  other 
interpretive  rules.  More  specifically,  the 
Commission  adopted  a  policy  in  1992  of 
reviewing  each  of  its  guides  at  least  once 
every  ten  years  and  issuing  a  request  for 
public  conunent  as  part  of  this  review.  See 
FTC  Operating  Manual  ch.  8.3.8.  The 
Commission  decided  to  seek  public  comment 
on  issues  such  as: 

(1)  The  economic  impact  of  and  continuing 
need  for  the  guide;  (2)  changes  that  should 
be  made  in  the  guide  to  minimize  any 
adverse  economic  effect;  (3)  any  possible 
conflict  between  the  guide  and  any  federal, 
state,  or  local  laws;  and  (4)  the  effect  on  the 
guide  of  technological,  economic,  or  other 
industry  changes,  if  any,  since  the  guide  was 
promulgated. 

Id.  The  Commission  has  sought  public 
comment  and  has  posed  these  questions 
concerning  a  number  of  guides  since 
adopting  its  procedures  for  regulatory  review 
in  1992.2 

Notwithstanding  its  long-standing,  general 
practice  of  seeking  public  comment  and  its 


’  Administrative  Interpretations,  General  Policy 
Statements,  and  Enforcement  Policy  Statements,  16 
C.F.R.  Part  14;  Guides  for  the  Mail  Order  Insurance 
Industry,  16  C.F.R.  Part  234;  Guides  Against  Debt 
Collection  Deception,  16  C.F.R.  Part  237;  and  Guide 
Against  Deceptive  Use  of  the  Word  “Free”  In 
Connection  With  the  Sale  of  Photographic  Film  and 
Film  Proces.sing  Services,  16  CF.R.  Part  242. 

2  See,  e.g..  Request  for  Conunents  Concerning 
Guides  for  the  Hosiery  Industry,  59  FR  18004  (Apr. 
15, 1994);  Request  f(»  Conunent  Concerning  Guides 
for  the  Feather  and  Down  Products  Industry,  59  FR 
18006  (Apr.  15, 1994). 
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specific  policy  of  seeldng  public  comment  as 
part  of  its  regulatory  review  process,  the 
Commission  has-chosen  not  to  seek  public 
comment  before  repealing  or  revising  these 
guides  and  interpretive  rules.  Why  not?  Has 
the  Commission  changed  its  view  about  the 
potential  valilb  of  public  comment?  Perhaps 
the  Commission' knows  all  the  answers,  but 
then  again,  perhaps  not.  Although  reasonable 
argiunents  cairbe  made  for  repeal  or  revision 
of  these  guides  and  interpretive  rules,  public 
comment  still  might  prove  to  be  beneficial. 

In  addition,  the  relatively  short  period  of  ' 
time  that  would  be  required  for  public 
conunent  ^ould  not  be  problematic.  The 
Commission  has  not  addressed  any  of  these 
guides  or  inter^wetive  rules  in  the  last  ten 
years.  Indeed,  it  has  not  addressed  some  of 
them  for  thirty  years  or  more.  For  example, 
the  Conunission  apparently  has  no^ 
addressed  the  interpretive  rule  concerning 
the  use  of  the  word  “tile”  in  designation  of 
non-ceramic  products  since  it  was  issued  in 
19S0.3  The  continued  existence  of  these 
guides  and  interpretive  rules  during  a  brief 
public  c(Mnment  period  surely  would  cause 
no  harm  because  they  are  nothinding  and 
because,  arguably,  they  are  obsolete.  I 
seriously  question  the  need  to  act  so 
precipitously  as.to  preclude  the  opportunity 
for  public  conunent* 

In  1992,  the  Cdirunission  armounced  a 
careful,  measured  approach,  forreviewing  its 
guides  and  interpretive  rules,  and  public 
comment  has  been  an  important  part  ofthat 
process.  Incorporating  public  comment  into 
the  review  is  appropriate  and  sensible. 
Although  I  have  voted  in  finrOT  of  repealing 
or  revising  these  guides  and  interpretive' 
rules,  I  strongly  would  have  preferred  that 
the  Conunission  seek  public  comment  before 
doing  so. 

[FR  Doc.  95-19541  Filed  8-7-95;  8:45  am] 
MLUNQ  CODE  STSe-OI-ai  '' 


16  CFR  Part  237 

Guides  Against  Debt  Collection 
Deception 

agency:  Federal  Trade  Commission. 
ACTION:  ^imination  of  guides. 

SUMMARY:  Because  the  Commission’s 
Guides  Against  Debt  Collection 
Deception- have  been  superseded:by  , 
and  submitted  in,  the  Fair  Debt  - 
Collectioai  Practices  Act  (FDCPA),  the 
Commission  has  determined  that  it  is  in 
th^ublic  interest  to 'eliminate  thenr. 

The  Guides  were  adopted  in  1967  to 
codify  the  results  of  many  debt 
collection  cases  brought  by  the 

*  16  C.F.R.  14.2. 

*  Unfortunately,  seeking  public  comment  would 
not  permit  the  Commission  to  count  the  repeal  and 
revision  of  these  guides  and  interpretive  rules  in  its 
tally  of  completed  actions  in  the  Regulatory 
Reinvention  Initiative  Report  that  will  be  sent  to  the 
President  on  August  1, 1995,  but  perhaps  that  harm 
could  be  mitigated  by  reporting  to  the  ^sident  that 
the  Commission  is  seeking  public  comment 
concerning  repeal  or  revision. 


Commission  against  debt  collectors  and 
creditors  under  Section  5(a)(1)  of  the 
Federal  Trade  Commission  Act  (FTCA). 
Although  the  Guides  covered  creditors 
and  the  FDCPA  generally  does  not, 
proceedings  still  may  be  brought  against 
creditors  imder  Section  5  of  the  FTCA 
for  engaging  in  unfair  or  deceptive  debt-, 
collection  practices,  many  of  which  are 
addressed  in  the  FEICPA.  Thus,  the 
Commission  would  expect  creditors  and 
other  parties  whose  collection  activities 
are  not  covered  by  the  FDCPA  to  look 
to  the.  FDCPA  for  guidance  in  this 
regard. 

EFFECnVE^DATE:  August  .8, 1995. 
ADDRESSES:  Requests  for.  copies  of  this 
notice  should  be  sent  to  the  Public 
Reference  Branch,  Room  130,  Federal 
Trade  Commission,.Washington,  DC 
20580. 

FOR  FURTHER  INFORMATION  CONTACT:; 

John  -F.  LeFevre,  Division  o£  Credit 
Practices,  Bureau  of  Consumer 
Protection,  Federal  Trade  Commissicm, 
Washington,  DC  20580,  (202)  326-3209. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Commission  issued  its  Guides 
Against  Debt  Collection  Deception  in 
1967.1  xtie  Guides  reflect  principles 
emuiciated  in  a  number  o£prior  debt  ' 
collection  cases-brought.by  .dia 
Commission  again^  ^bt  collectors  and 
creditors:'Under  Section  5  of  theFederal 
Trade  Ccanmission  Act.^  Among  other 
things,  the  Coramissien  found  that, 
various  misrepresentations  made  in 
connection  v^th  debt  collection  were 
Section  SviolatimiSi  including  false 
claims  that  (1)  Accounts  had  been 
referred  to  independmit  debt  collection 
agencies  and/or  consumer  reporting 
agencies;  (2)  debtors’  credit  ratings 
would  be  adversely  affected  if  their 
debts  remained  unpaid;  (3)  legal  actkHi : 
would  be  taken;  (4)  collection  agencies .. 
had  legal  divisions;  and  (5)  duiming 
letters  were  genuine  legal-dociunents, 
telegrams,  or  other.:.‘‘official”  fmrms.  The 
Guides  served.to  inform  the  collecticoi 
industry  mid  the  general  public  of  the 
Commission’s  positicm  on  a  number  of 
“deception”  issues  in  debt  collection 
that  were  regarded  as  particularly 
pertinentmt  th?  time.  However,  they 
were  never  reed  as  a  bams  for  instituting 
formal  action  against  a  debt  collector  for 

'  32  FR  ISSSS-INov.  8, 1967),  as  amended  at  33 
FR  5661  (Apr.  12, 1968). 

2  Testimony  before  the  Subcommittee  on 
Consumer  Affairs  of  the  Senate  Ccmimittee  on 
Banldng,  Housing  and  Urban  Affairs,  on  S.  918,  a 
propos^  Fair  D^t  Collection  Practices  Act,  May 
13, 1977.  See  also  Parents  Magazine  Enterprises, 
Inc.,  68  F.T.C.  980  (1965);  State  Credit  Control 
Board.  70  F.T.C  1318  (1966). 


violation  of  Section  5.  On  September  20, 

1977,  Congress  enacted  the  FDCPA, 
which  became  effective  on  March  20,. 

1978.  Since,  that  time,  all  Commission 
debt  collection  cases,  against  debt 
collectors  have  been  based  upon 
violations  of  the  FDCPA.*  Under  the 
FDCPA,  the  Commission  can  obtain,  not 
only  an  injimction  and  affirmative 
relief,  but  also  a  civil  penalty,  which  is 
not  obtainable  under  Section  5.  The 
Guides  have  not  been  useful  to  the 
Commission’s  debt  collection 
enforcement  program  since  the 
enactment  of  thei^DCPA. 

n.  CompaTisoB  of  the  Guides^o  the 
FDC7A 

With  few  exceptions,  the  provisions 
of  the  FDCPA  duplicate-or  expand  upon  > 
the  Guides,  as  demonstrated  %  the 
following  comparisons: 

A.  Definitions  ISsctiotr 237.0]  ■ 

1.  Industry  Member  [Section  237.0(a)] 

The  standards  oS.  conduct  in  the 
Guides  are  directed  at  “industry  ■  _ 
members,”  which  include  all  entities 
that  collect  debts  or  help  others  in 
collecting  debts,  including  creditors  and 
skip-tracers.* 

The  comparable  (unvision  in  the 
FDCPA  is  ffie  definition  of  the  .V debt ' 
collector”  [Section  803(6J],  which 
focuses  mainly  on  the  third-party  debt 
collection  industry.  Generally,  creditors 
are  not  included.in.the  d^nition  unless 
they  (1)  use  a  false  name  m  their..  " 
collection  activities  to  convey  the 
impression  that  thirdparties  are 
involved  in  collecting  dd)ts  or-'(2)seH 
deceptive  forms.  Congress  also- 
determined  that  a  number  of  other 
entities  should  not  be  included  within 
the  scope  of  the  definition,  mcluding 
government  employees,  non-profit 
organizations,  mortgage^servicersand. 
other  desimated  groups: 

Althou;^  the  coverage  of  the  Guides 
is  greater  than  coverage  under  the 
FE)CPA,  particularly  with  respect  to 
creditors,  it  has  beem  the  Commission’s 
experience  in  enforcing  the  FDCPA  that 
creditors  look  not  to  the  Guides  but  to 

3  The  Commission  has  also  initiated  a  few  debt 
collection  cases  against  creditors  as  Section  5 
matters^stoe  the  FDCPA  generally  does.not  cover 
.  creditors. 'Aldens,  bic.,  98  F.T.C  790  (1981);  J.C. 
PermeyCo.,  Inc.,  109  F.T.C  54  (1987);  American 
Family  Publishers,  Docket  No.  ^40'(1991).  If  a 
creditor  uses  a  deceptive  third-party  name  or 
himishes  deceptive  forms  in  collecting  debts, 
however,  it  is  covered  by  the  FDCPA. 

*  “Industry  Member  shall  mean  any  person,  firm, 
partnership,  corporation,  organization,  association 
and  any  other  legal  entity  engaged  in  the  practice 
of  collecting  or  attempting  to  collect  any  and  all 
kinds  of  money  debts  for  itself  or  others,  or  any 
person,  firm,  partnership,  corporation,  organization, 
association,  or  any  other  legal  entity.” 
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the  FDCPA  for  appropriate  criteria  to 
use  in  collecting  their  own  debts.  In 
addition,  the  Commission’s  jurisdiction 
imder  Section  5  has  been  sufficient  to 
regulate  the  collection  activities  of 
cr^itors  when  necessary.  Also,  to  the 
extent  that  the  Commission  has 
proceeded  against  creditors  for 
violations  of  Section  5  in  their  debt 
collection  activities,  it  has  used  the 
FDCPA  as  a  model  for  appropriate 
standards  of  conduct — not  the  Guides. 
Thus,  the  Guides  have  not  been  useful 
to  the  Commission’s  debt  collection 
enforcement  program  against  either 
creditors  or  debt  collectors. 

2.  Debt  [Section  237.0(b)] 

The  Guides’  definition  of  “debt”  is 
similar  to  that  in  the  FDCPA  [Section 
803(5)1  except  that  it  includes 
“commercial”  as  well  as  “consiuner” 
debts.  ^  Congress  determined  in  enacting 
the  FDCPA  that  there  was  no  need  to 
cover  “commercial”  debts.  The 
Commission’s  experience  in  enforcing 
the  FEXZPA  supports  this  decision.  The 
Commission  has  received  few 
complaints  firom  commercial  enterprises 
about  debt  collection  abuse.  If  the 
Commission  finds  that  there  is  a 
problem  with  the  collection  of 
“commercial”  debts,  the  problem  can  be 
addressed  adequately  imder  Section  5. 

3.  Debtor  [Section  237.0(c)] 

The  Guides  define  a  “debtor”  as  one 
who  owes  or  allegedly  owes  a  money 
debt.  The  FDCPA’s  definition  of 
“consumer”  as  “any  natural  person 
obligated  or  allegedly  obligated  tq  pay 
any  debt”  is  analogous.  From  the 
Commissions  standpoint,  they  are 
substantively  identical.  The  absence  of 
the  Guides  will  have  no  effect  upon  who 
is  considered  a  “debtor.” 

4.  Creditor  [Section  237.0(d)] 

The  Guides’  definition  of  “creditor” 
includes  all  parties  to  whom  money  is 
owned  or  allegedly  owed.  Since 
creditors  can  also  be  “industry 
members”  undCT  the  Guides,  the 
definition  does  not  affect  the  scope  of 
the  Guides’  coverage.  The  FDCPA’s 
definition  of  “creditor”  is  similar  except 
that  it  excludes  those  who  receive  or  are 
assigned  debts  in  default  for  purposes  of 
collection. 

5.  Credit  Bureau  [Section  237.0(e)]  • 

There  is  no  provision  in  the  FDCPA 
that  is  analogous  to  the  Guides’ 
definition  of  “credit  bureau.”®  Sections 


“Debt  shall  mean  money  which  is  due  or  alleged 
to  be  due  from  one  to  another.” 

®  “Credit  Bureau  is  any  »  *  •  legal  entity  engaged 
in  gathering,  recording,  and  disseminating  favorable 
as  well  as  unfavorable  information  relative  to  the 


806(3)  and  807(16)  of  the  FDCPA, 
however,  make  two  references  to  the 
definition  of  a  “consumer  reporting 
agency”  (credit  bureau)  contained  in 
Section  603(f)  of  the  Fair  Credit 
Reporting  Act  (FCRA).^  The  FCRA 
definition  of  “consumer  reporting 
agency”  has  rendered  the  Guides’ 
definition  of  “credit  bureau”  obsolete; 
the  FCRA  definition  is  keyed  to  the 
concept  of  a  “consmner  report”  in  the 
FCRA  and  was  obviously  drafted  in  a 
credit  reporting  context.  The  FCRA 
definition  governs  Insofar  as  the 
Commission’s  law  enforcement 
activities  are  concerned. 

6.  Collection  Agency  [Section  237.0(f)] 

The  Guides  define  a  “collection 
agency”  as  any  entity  that  collects 
money  debts  for  others.  This  is 
essentially  the  focus  of  the  FDCPA’s 
definition  of  “debt  collector”  in  Section 
803(6)  as  one  “who  regularly  collects  or 
attempts  to  collect,  directly  or 
indirectly,  debts  owed  *  *  *  another.” 
Thus,  the  Guides’  definition  has  been 
subsumed  by  the  FDCPA. 

B.  Deception  (general),  Guide  1  [Section 
237.1] 

Section  807(10)  of  the  FDCPA  is 
virtually  identical  to  Guide  1.®  Thus, 
elimination  of  Guide  1  will  have  no 
effect  on  the  Commission’s  debt 
collection  enforcement  policy. 

C.  Disclosure  of  Purpose,  Guide  2 
[Section  237.2] 

Section  807(11)  of  the  FDCPA® 
paraphrases  Guide  2(a)  of  the  Guides,'® 


credit  worthiness,  financial  responsibility,  paying 
habits  and  character  of  *  *  *  any  other  legal  entity 
being  considered  for  credit  extension,  so  that  (the) 
prospective  creditor  may  be  able  to  make  a  sound 
decision  in  the  extension  of  credit.” 

^  Consumer  reporting  agency  is  "any  peiwn 
which,  for  monetary  fees,  dues  or  on  a  cooperative 
nonprofit  basis,  regularly  engages  *  *  *  in  the . 
practice  of  assembling  or  evaluating  consumer 
credit  information  on  consumers  for  the  purpose  of 
furnishing  consumer  reports  to  third  parties.*  *  *” 

‘Guide  1  states  that  an  industry  member  “shall 
not  use  any  deceptive  representation  or  deceptive 
means  to  collect  or  attempt  to  collect  debts  or  to 
obtain  information  concerning  debtors.”  Section 
807(10)  states  that  a  debt  collector  shall  not  “use 
any  false  representation  or  deceptive  means  to 
collect  or  attempt  to  collect  any  debt  or  to  obtain 
information  about  a  consumer.” 

‘Section  807(11)  requires  that  a  debt  collector 
“disclose  clearly  in  all  communications  made  to 
collect  a  debt  or  to  obtain  information  about  a 
consumer  that  the  debt  collector  is  attempting  to 
collect  a  debt  and  that  any  information  will  be  used 
for  that  purpose.” 

’““An  Industry  member  shall  not' use  or  cause  to 
be  used  in  connection  with  the  collection  of  or  the 
attempt  to  collect  a  debt  or  *  *  *  obtaining  or 
attempting  to  obtain  information  concerning  a 
debtor  any  »  *  *  material  printed  or  written  which 
does  not  *  *  *  disclose  *  *  •  the  purpose  of 
collecting  or  attempting  to  collect  a  debt  or  to 
obtain  or  attempt  to  obtain  information  concerning 
a  debtor.” 


requiring  that  all  communications  made 
to  collect  a  debt  contain  a  disclosure 
that  the  debt  collector  is  attempting  to 
collect  a  debt  and  that  any  information 
obtained  will  be  used  for  that  purpose. 
Guide  2(b)  prohibits  placing 
commtmications  in  the  hands  of  others 
that  do  not  contain  the  required 
disclosure.  Similarly,  knowingly  placing 
communications  in  the  hands  of  others 
that  violate  the  FDCPA  is  a  violation  of 
Section  807(10)  as  well  as  the  preamble 
to  Section  807  of  the  FDCPA  with 
respect  to  “debt  collectors”  covered  by 
the  Act.  Thus,  Guide  2(b)  is  also 
subsumed  by  Section  807  of  the  FDCPA. 

D.  Government  Affiliation,  Guide  3 
[Section  237.3] 

Guide  3  prohibits  false 
representations  of  government 
affiliation."  Section  807(1)  of  the 
FDCPA  is  virtually  identical.'^  Thus, 
elimination  of  Guide  3  will  have  no 
effect  on  the  Commission’s  debt 
collection  enforcement  policy. 

E.  Organizational  Titles,  Guide  4 
[Section  237.4] 

Guide  4  prohibits  conveying  a  false 
impression  that  an  “industry  member” 
is  a  “credit  bureau.”  The  analogous 
provision  in  the  FDCPA  is  Section 
807(16),  which  prohibits  the  same 
practice.''*  As  a  result,  elimination  of 
Guide  4  will  have  no  effect  on  the 
Commission’s  debt  collection 
enforcement  policy. 

F.  Trade  Status,  Guide  5  [Section  237.5] 

Guide  5  prohibits  an  “industry 
member”  from  creating  the  false 
impression  that  it  is  a  collection 
agency.'®  Since  the  FDCiPA  principally 
regulates  the  activities  of  genuine 
collection  agencies,  it  has  no  analogous 
provision.  To  the  extent  that  it  regulates 
the  activities  of  “creditors,”  Section 


”  “An  industry  member  shall  not  use  any  trade 
name,  address,  insignia,  picture,  emblem  or  any 
other  means  which  creates  a  false  impression  that 
such  industry  member  is  connected  with  or  is  an 
agency  of  government.” 

A  debt  collector  may  not  falsely  represent  or 
imply  that  it  is  “vouched  for,  bonded  by  or 
affiliated  with  the  United  States  or  any  State, 
including  the  use  of  any  badge,  uniform  or  facsimile 
thereof.” 

”  “An  industry  member  which  is  not  in  fact  a 
“Credit  Bureau  *  *  »  shall  not  use  the  term  *  *  • 
in  its  corporate  or  trade  name;  nor  shall  it  use  any 
other  term  of  similar  import  or  meaning  *  *  *  as 
to  create  the  false  impression  that  such  industry 
member  is  a  credit  bureau.” 

’■*  A  debt  collector  may  not  falsely  represent  or 
imply  that  it  “operates  or  is  employed  by  a 
consumer  reporting  agency.  »  •  *  ” 

’*  “In  collecting  debts  *  *  *  an  industry  member 
shall  not,  through  the  use  of  any  designation  or  by 
other  means,  create  the  impression  that  he  is  a 
collection  agency,  unless  he  is  such  as  defined  in 
this  part.” 
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803(6)  prohibits  creditors  from  using 
names  other  than  their  own  that  would 
create  the  false  impression  that  a  third 
party  (presumably  a  collection  agency) 
is  involved.  This  addresses  the  problem 
highlighted  by  Guide  5.  Section  812  of 
the  FDCPA  also  prohibits  furnishing 
forms  creating  a  false  impression  of 
third-party  collection  agency 
involvement.  In  the  main,  the  practices 
addressed  by  Guide  5  are  addressed  by 
the  FDCPA. 

G.  Services,  Guide  6  [Section  237.6] 

Guide  6  prohibits  an  “industry 
member”  from  misrepresenting  the 
services  it  renders  in  soliciting 
accounts.'®  Similarly,  Section  807(2)  of 
the  FDCPA  prohibits  the  false 
representation  of  “any  services  rendered 
or  compensation  received  by  any  debt 
collector  for  the  collection  of  a  debt.” 
Thus,  elimination  of  Guide  6  will  have 
no  effect  on  the  Conunission’s  debt 
collection  enforcement  policies. 

m.  Conclusion 

The  Commission’s  Guides  Against 
Debt  Collection  Deception  have  been 
superseded  by  the  FDCPA  and  are  no 
longer  needed.  Few  in  the  debt 
collection  industry  are  even  aware  that 
the  Guides  exist.  The  Commission  has 
never  taken  any  enforcement  action 
alleging  violation  of  Section  5  because 
the  conduct  at  issue  violated  the  Guides. 
Since  they  are  superfluous,  the 
Commission  has  determined  that  it  is  in 
the  public  interest  to  eliminate  the 
Guides.  ^ 

List  of  Subjects  in  16  CFR  Part  237 

Credit,  Trade  practices. 

PART  237— {REMOVED] 

The  Commission,  under  authority  of 
Sections  5(a)(1)  and  6(g)  of  the  Federal 
Trade  Commission  Act,  15  U.S.C. 
45(a)(1)  and  46(g),  amends  chapter  I  of 
Title  16  of  the  Code  of  Federal 
Regulations  by  removing  Part  237. 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

Statement  of  Commissioner  Mary  L. 
Azcuenaga  Concurring  in  16  CFR  Part  14, 
Matter  No.  P954215;  Repeal  ofMail  Order 
Insurance  Guides,  Matter  No.  P9S4903; 
Repeal  of  Guides  Re:  Debt  Collection,  Matter 
No.  P954809;  and  Free  Film  Guide  Review, 
Matter  No.  P959101 

In  a  flurry  of  deregulation,  the  Conunission 
today  repeals  or  substantially  revises  several 
Commission  guides  and  other  interpretive 


'B“In  the  solicitation  of  accounts  for  collection  or 
for  ascertainment  of  credit  status,  an  industry 
member  shall  not  directly,  or  by  implication, 
misrepresent  the  services  he  renders.” 


rules.'  The  Commission  does  so  without 
seeking  public  comment.  I  have  long 
supported  the  general  goal  of  repealing  or 
revising  unnecessary,  outdated,  or  unduly 
burdensome  legislative  and  interpretive 
rules,  and  I  agree  that  the  repeal  or  revision 
of  these  particular  guides  and  interpretive 
rules  appears  reasonable.  Nevertheless,  I 
cannot  agree  with  the  Commission’s  decision 
not  to  seek  public  comment  before  making 
these  changes. 

Although  it  is  not  required  to  do  so  under 
the  Administrative  Procedure  Act,  5  U.S.C. 
553(b)(A),  the  Commission  traditionally  has 
sought  public  comment  before  issuing, 
revising,  or  repealing  its  guides  and  other 
interpretive  rules.  More  specifically,  the 
Commission  adopted  a  policy  in  1992  of 
reviewing  each  of  its  guides  at  least  once 
every  ten  years  and  issuing  a  request  for 
public  comment  as  part  of  this  review.  See 
FTC  Operating  Manual  ch.  8.3.8.  The 
Commission  decided  to  seek  public  comment 
on  issues  such  as: 

(1)  The  economic  impact  of  and  continuing 
need  for  the  guide;  (2)  changes  that  should 
be  made  in  the  guide  to  minimize  any 
adverse  economic  effect;  (3)  any  possible 
conflict  between  the  guide  and  any  federal, 
state,  or  local  laws;  and  (4)  the  effect  on  the 
guide  of  technological,  economic,  or  other 
industry  changes,  if  any,  since  the  guide  was 
promulgated. 

Id.  The  Commission  has  sought  public 
comment  and  has  posed  these  questions 
concerning  a  number  of  guides  since 
adopting  its  procedures  for  regulatory  review 
in  1992.2 

Notwithstanding  its  long-standing,  general 
practice  of  seeking  public  comment  and  its 
specific  policy  of  seeking  public  comment  as 
part  of  its  regulatory  review  process,  the 
Commission  has  chosen  not  to  seek  public 
comment  before  repealing  or  revising  these 
guides  and  interpretive  rules.  Why  not?  Has 
the  Commission  changed  its  view  about  the 
potential  value  of  public  conunent?  Perhaps 
the  Commission  knows  all  the  answers,  but 
then  again,  perhaps  not.  Although  reasonable 
arguments  can  be  made  for  repeal  or  revision 
of  these  guides  and  interpretive  rules,  public 
comment  still  might  prove  to  be  beneficial. 

In  addition,  the  relatively  short  period  of 
time  that  would  be  required  for  public 
corrunent  should  not  problematic.  The 
Commission  has  not  addressed  any  of  these 
guides  or  interpretive  rules  in  the  last  ten 
years.  Indeed,  it  has  not  addressed  some  of 
them  for  thirty  years  or  more.  For  example, 
the  Commission  apparently  has  not 
addressed  the  interpretive  rule  concerning 
the  use  of  the  word  “title”  in  designation  of 
-non-ceramic  products  since  it  was  issued  in 


'  Administrative  Interpretations,  General  Policy 
Statements,  and  Enforcement  Policy  Statements,  16 
CF.R.  Part  14;  Guides  for  the  Mail  Order  Insurance 
Industry,  16  C.F.R.  Part  234;  Guides  Against  Debt 
Collection  Deception,  16  C.F.R.  Part  237;  and  Guide 
Against  Deceptive  Use  of  the  Word  “Free”  In 
Connection  With  the  Sale  of  Photographic  Film  and 
Film  Processing  Services,  16  C.F.R.  Part  242. 

^  See,  e.g..  Request  for  Comments  Concerning 
Guides  for  the  Hosiery  Industry,  59  FR  18004  (Apr. 
IS,  1994);  Request  for  Comment  Concerning  Guides 
for  the  Feather  and  Down  Products  Industry,  59 
Fed.  Reg.  18006  (Apr.  15, 1994). 


1950.3  The  continued  existence  of  these 
guides  and  interpretive  rules  during  a  brief 
public  comment  period  surely  would  cause 
no  harm  because  they  are  not  binding  and 
because,  arguably,  they  are  obsolete.  I 
seriously  question  the  need  to  act  so 
precipitously  as  to  preclude  the  opportunity 
for  public  comment.'* 

In 4992,  the  Commission  announced  a 
careful,  measured  approach  for  reviewing  its 
guides  and  interpretive  rules,  and  public 
comment  has  been  an  important  p^  of  that 
process.  Incorporating  public  comment  into 
the  review  is  appropriate  and  sensible. 
Although  I  have  voted  in  favor  of  repealing 
or  revising  these  guides  and  interpretive 
rules,  I  strongly  would  have  preferred  that 
the  Commission  seek  public  comment  before 
doing  so. 

(FR  Doc.  95-19542  Filed  8-7-95;  8:45  am) 
BHXING  CODE  STSO-OI-M 


16  CFR  Part  242 

Guide  Against  Deceptive  Use  of  the 
Word  “Free"  in  Connection  With  the 
Sale  of  Photographic  Film  and  Film 
Processing  Service 

agency:  Federal  Trade  Commission. 
ACTION:  Elimination  of  guide. 

SUMMARY:  The  Guide  Against  Deceptive 
Use  of  the  Word  “Free”  in  Connection 
With  the  Sale  of  Photographic  Film  and 
Film  Processing  Service  (“Free  Film 
Guide”)  sets  forth  industry  guidance 
concerning  offers  of  “free”  film  in 
connection  with  the  sale  of 
photographic  processing  services.  The 
Commission’s  Guide  Concerning  Use  of 
the  Word  “Free”  and  Similar 
Representations,  which  was  adopted 
after  the  Free  Film  Guide  and  which 
applies  to  all  industries,  sets  forth 
essentially  the  same  guidance 
concerning  offers  of  “free”  merchandise 
or  service  in  connection  with  the  sale  of 
some  other  merchandise  or  service.  The 
Free  Film  Guide  has  thus  been 
supplanted  by  the  Guide  Oinceming 
Use  of  the  Word  “Free”  and  Similar 
Representations  and  is  no  longer 
needed.  Accordingly,  the  Commission 
has  determined  that  it  is  in  the  public 
interest  to  eliminate  the  Guide  Against 
Deceptive  Use  of  the  Word  “Free”  in 
Connection  With  the  Sale  of 
Photographic  Film  and  Film  Processing 
Service. 


3 16  CF.R.  14.2. 

*  Unfortunately,  seeking  public  comment  would 
not  permit  the  Conunission  to  count  the  repeal  and 
revision  of  these  guides  and  interpretive  rules  in  its 
tally  of  completed  actions  in  the  Regulatory 
Reinvention  Initiative  Report  that  will  be  sent  to  the 
President  on  August  1, 1995,  but  pterhaps  that  harm 
could  be  mitigated  by  reporting  to  the  I^esident  that 
the  Commission  is  seeking  public  comment 
concerning  repeal  or  revision. 
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Although  the  Commission  is 
eliminating  the  Free  Film  Guide, 
proceedings  still  may  be  brought  against 
businesses  under  section  5(a)(1)  of  the 
Federal  Trade  Commission  Act,  15 
U.S.C.  45(a)(1),  for  engaging  in  unfair  or 
deceptive  acts  or  practices  in  or 
affecting  commerce  in  the  advertising 
and  sale  of  these  products  and  services. 
EFFECTIVE  DATE:  August  8, 1995. 
ADDRESSES:  Requests  for  copies  of  this 
notice  should  be  sent  to  the  Public 
Reference  Branch,  Room  130,  Federal 
Trade  Commission,  Washington,  DC 
20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Schroeder,  Seattle  Regional 
Office,  Federal  Trade  Commission,  915 
Second  Avenue,  Suite  2806,  Seattle, 
Washington,  98174,  (206)  220-6350. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

As  a  part  of  its  ongoing  project  to 
review  all  rules  and  guides,  the 
Commission  has  evaluated  the 
continued  need  for  the  Guide  Against 
Deceptive  Use  of  the  Word  “Free”  in 
Connection  With  the  Sale  of 
Photographic  Film  and  Film  Processing 
Service.  The  same  deceptive  practices 
described  in  the  Free  Film  Guide  and 
the  same  industry  guidance  on  how  to 
avoid  them  in  this  specific  industry  also 
appear  in  the  more  general  Guide 
Concerning  Use  of  ffie  Word  “Free”  and 
Similar  Representations,  16  CFR  part 
251.  Accordingly,  the  Commission  has 
determined  to  repeal  the  Free  Film 
Guide. 

Becaiise  the  industry  guidance  in  the 
Free  Film  Gmde  is  duplicated  in  the 
Guide  Concerning  Use  of  the  Word 
“Free”  and  Similar  Representations,  the 
Commission  has  further  determined  that 
public  comment  is  not  necessary  at  this 
time.^  Public  comment  on  the  issues 
raised  by  offers  of  “free”  merchandise  or 
services  may  be  sought  at  a  later  date 
during  regulatory  review  of  the  Guide 
Concerning  Use  of  the  Word  “Free”  and 
Similar  Representations. 

n.  Background 

On  Jime  5, 1968,  the  Commission 
adopted  the  Guide  Against  Deceptive 
Use  of  the  Word  “Free”  in  Connection 
With  the  Sale  of  Photographic  Film  and 


’  The  Administrative  Procedure  Act  requires  that 
interpretive  rules,  such  as  guides,  be  published  in 
their  final  form  in  the  Federal  Register.  5  U.S.C. 
552(a)(1)(D).  It  does  not  require  the  opportunity  for 
public  participation  in  the  issuance  or  repeal  of 
interpretive  rules.  5  U.S.C.  553(b).  As  a  matter  of 
discretion,  however,  the  Commission  generally 
seeks  public  comment  on  proposed  actions 
involving  industry  guides.  In  this  case,  the 
Commission  has  determined  such  comment  is 
unnecessary. 


Film  Processing  Service.^  The  Free  Film 
Guide  describes  various  deceptive 
practices  that  may  be  associated  with 
offers  of  “free”  film  in  connection  with 
the  sale  of  photographic  processing 
services,  and  provides  industry 
guidance  on  how  to  avoid  these  types  of 
deception.  On  November  10, 1971,  the 
Commission  adopted  the  Guide 
Concerning  Use  of  the  Word  “Free”  and 
Similar  Representations.®  This  guide 
describes  various  deceptive  practices 
that  may  be  associated  with  offers  of  * 
“free”  merchandise  or  services  of  any 
kind,  and  provides  industry  guidance 
on  how  to  avoid  these  types  of 
deception.  The  Federal  Register  Notice 
announcing  it  specifically  states  that 
“provisions  of  all  existing  guides  and 
trade  practice  rules  that  include 
coverage  of  use  of  the  term  “Free”  or 
similar  representations  will  be 
construed  in  the  light  hereof.”'*  The  two 
guides  describe  essentially  the  same 
deceptive  practices  and  give  essentially 
the  same  guidance. 

m.  Review  of  the  Guide 

The  content  of  the  Guide  Against 
Deceptive  Use  of  the  Word  “Free”  in 
Connection  With  the  Sale  of 
Photographic  Film  and  Film  Processing 
Service  is  repeated,  in  slightly  different 
language  but  to  the  same  effect,  in  the 
Guide  Concerning  Use  of  the  Word 
“Free”  and  Similar  Representations. 
Thus  the  Free  Film  Guide  has  been 
supplanted  and  is  no  longer  needed. 

Tne  Free  Film  Guide  generally 
proscribes  representing  that  film  is 
provided  free  with  the  purchase  of 
processing  service  when  that  is  not  the 
case.  The  guide  states: 

Film  processors  should  avoid  representing 
film  as  “free”  [in  connection  with  the 
piuchase  of  processing  service]  when  their 
quoted  price  for  processing  is  not  their 
regidar  price  for  such  service.  *  *  *  A 
regular  price  is  the  price  at  which  an  article 
or  service  is  openly  and  actively  ^old  by  the 
advertiser  to  uie  public  on  a  regular  basis  for 
a  reasonably  substantial  period  of  time  in  the 
recent  and  regular  course  of  business.® 

The  Guide  Concerning  Use  of  the 
Word  “Free”  and  Similar 
Representations  contains  the  same 
general  proscription  in  slightly  different 
language: 

(Wjhen  the  purchaser  is  told  that  an  article 
is  “Free”  to  him  if  another  article  is 
purchased,  the  word  “Free”  indicates  that  he 
is  paying  nothing  for  that  article  and  no  more 
than  the  regular  price  for  the  other.  *  *  * 
The  term  “regular”  when  used  with  the  term 
“price”,  means  the  price,  in  the  same 


2  33  FR  8336. 

3  36  FR  21517. 
«Id. 

» 16  (3Tt  242.1(b). 


quantity,  quality  and  with  the  same  service, 
at  which  the  seller  or  advertiser  of  the 
product  or  service  has  openly  and  actively 
sold  the  product  or  service  *  *  *  in  the  most 
recent  and  regular  course  of  business,  for  a 
reasonably  substantial  period  of  time,  i.e.,  a 
30-day  period.® 

Both  guides  expound  that  consumers 
understand  “free”  offers  to  mean  that 
the  price  of  the  processing,  or  other 
article  that  must  be  purchased,  has  not 
been  increased  to  cover  the  cost  of  the 
“free”  film  or  other  article.^  Both  guides 
counsel  that  introductory  offers  should 
not  include  a  representation  of  “free” 
film  or  other  article  unless  the  offeror 
expects,  in  good  faith,  to  discontinue 
the  offer  after  a  limited  time  and 
commence  selling  the  processing 
service,  or  other  article  that  must  be 
purchased,  separately  at  the  same  price 
at  which  it  was  promoted  with  the 
“firee”  offer.®  Both  guides  further 
provide  that  “firee”  offers  should  not  be 
continuous  or  frequent.® 

Two  provisions  of  the  Free  Film 
Guide,  while  not  having  specific 
counterparts  in  the  Guide  Concerning 
Use  of  the  Word  “Free”  and  Similar 
Representations,  are  implicitly 
contained  in  the  more  general  language 
of  that  guide.  The  first  is  the  statement 
that  a  processor  has  no  basis  for  a  “free” 
film  representation  where  it  has  not 
established  a  regular  price  for 
processing  service  by  itself  (except  in 
the  case  of  introductory  offers).*®  This  is 
implicit  in  the  discussion  of  the  regular 
price  reqvftrement  in  both  guides.  The 
second  is  the  caveat  that  the  Free  Film 
Guide  is  not  intended  to  preclude  the 
use  of  nondeceptive  “combination” 
offers  of  film  and  processing  where 
there  is  no  representation  that  one  of  the 
items  is  “free”.**  There  is  nothing  in 
either  guide  to  suggest  that  such  offers 
would  be  precluded  because  the  guides, 
by  their  terms,  apply  only  to  use  of  the 
word  “firee”  and  similar  terms. 

The  Free  Film  Guide  has  been 
supplanted  by  the  Guide  Concerning 
Use  of  the  Word  “Free”  and  Similar 
Representations.  Accordingly,  the 
Commission  has  determined  that  it  is  in 
.  the  public  interest  to  eliminate  the  Free 
Film  Guide. 

List  of  Subjects  in  16  CFR  Part  242 

Advertising,  Photographic  industry. 
Trade  practices. 


8 16  CFR  251.1(b)(l)-{b)(2). 

7 16  CFR  242.1(c):  16  CFR  251.1(b)(1). 
« 16  CFR  242.1(f):  16  CFR  251.1(f). 

®  16  CFR  242.1(e):  16  CFR  251.1(h). 
'“16  CFR  242.1(d). 

”16  CFR  242.1(g). 
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PART  242— [REMOVED] 

The  Conunission,  under  authority  of 
sections  5(a)(1)  and  6(g)  of  the  Federal 
Trade  Commission  Act,  15  U.S.C. 

45(a)(1)  and  46(g),  amends  chapter  I  of 
title  16  of  the  Code  of  Federal 
Regulations  by  removing  Part  242. 

By  direction  of  the  Conunission. 

Donald  S.  Clark, 

Secretary. 

Statement  of  Commissioner  Mary  L. 
Azcuenaga  Concurring  in  16  CFK  Part  14, 
Matter  No.  P954215;  Repeal  of  Mail  Order 
Insurance  Guides,  Matter  No.  P954903: 
Repeal  of  Guides  Re:  Debt  Collection,  Matter 
No.  P954809;  and  Free  Film  Guide  Review^ 
Matter  No.  P959101 

In  a  flurry  of  deregulation,  the  Commission 
today  repeals  or  substantially  revises  several 
Commission  guides  and  other  interpretive 
rules.*  The  Commission  does  so  without 
seeking  public  conunent.  I  have  long 
supported  the  general  goal  of  repealing  or 
revising  unnecessary,  outdated,  or  unduly 
burdensome  legislative  and  interpretive 
rules,  and  I  agree  that  the  repeal  or  revision 
of  these  particular  guides  and  interpretive 
rules  appears  reasonable.  Nevertheless,  I 
cannot  agree  with  the  Commission’s  decision 
not  to  seek  public  comment  before  making 
these  changes. 

Although  it  is  not  required  to  do  so  under 
the  Administrative  Procedure  Act,  5  U.S.C. 

§  553(b)(A],  the  Conunission  traditionally  has 
sought  public  comment  before  issuing, 
revising,  or  repealing  its  guides  and  other 
interpretive  rules.  More  specifically,  the 
Commission  adopted  a  policy  in  1992  of 
reviewing  each  of  its  guides  at  least  once 
every  ten  years  and  issuing  a  request  for 
public  comment  as  part  of  this  review.  See 
FTC  Operating  Manual  ch.  8.3.8.  The 
Commission  decided  to  seek  public  comment 
on  issues  such  as: 

(1)  The  economic  impact  of  and  continuing 
need  for  the  guide;  (2)  changes  that  should 
be  made  in  the  guide  to  minimize  any 
adverse  economic  effect;  (3)  any  possible 
conflict  between  the  guide  and  any  federal, 
state,  or  local  laws;  and  (4)  the  effect  on  the 
guide  of  technological,  economic,  or  other 
industry  changes,  if  any,  since  the  guide  was 
promulgated. 

Id.  The  Commission  has  sought  public 
comment  and  has  posed  these  questions 
concerning  a  number  of  guides  since 
adopting  its  procedures  for  regulatory  review 
in  1992.2 

Notwithstanding  its  long-standing,  general 
practice  of  seeking  public  comment  and  its 


'  Administrative  Interpretations,  General  Policy 
Statements,  and  Enforcennent  Policy  Statements,  16 
C.F.R.  Part  14;  Guides  for  the  Mail  Order  Insurance 
Industry,  16  C.F.R.  Part  234;  Guides  Against  Debt 
Collection  Deception,  16  C.F.R.  Part  237;  and  Guide 
Against  Deceptive  use  of  the  Word  “Free”  In 
Connection  With  the  Sale  of  Photographic  Film  and 
Film  Processing  Services,  16  C.F.R.  PmI  242. 

2  S^,  e.g..  Request  for  Comments  Concerning 
Guides  for  the  Hosiery  Industry,  59  Fed.  Reg.  18004 
(Apr.  15, 1994):  Request  for  Comment  Concerning 
Guides  for  the  Feather  and  Down  Products  Industry, 
59  Fed.  Reg.  18006  (Apr.  15, 1994). 


specific  policy  of  seeking  public  comment  as 
part  of  its  regulatory  review  process,  the 
Commission  has  chosen  not  to  seek  public 
comment  before  repealing  or  revising  these 
guides  and  interpretive  rules.  Why  not?  Has 
the  Commission  changed  its  view  about  the 
potential  value  of  public  comment?  Perhaps 
the  Commission  knows  all  the  answers,  but 
then  again,  perhaps  not  Although  reasonable 
arguments  can  be  made  for  repeal  or  revision 
of  these  guides  and  interpretive  rules,  public 
comment  still  might  prove  to  be  beneficial. 

In  addition,  the  relatively  short  period  of 
time  that  would  be  required  for  public 
comment  should  not  be  problematic.  The 
Commission  has  not  addressed  any  of  these 
guides  or  interpretive  rules  in  the  last  ten 
years.  Indeed,  it  has  not  addressed  some  of 
them  for  thirty  years  or  more.  Fot  example, 
the  Commission  apparently  has  not 
addressed  the  interpretive  rule  concerning 
the  use  of  the  word  “tile”  in  designation  of 
non-ceramic  products  since  it  was  issued  in 
1950.2  The  continued  existence  of  these 
guides  and  interpretive  rules  during  a  brief 
public  conunent  period  surely  would  cause 
no  harm  because  they  are  not  binding  and 
because,  aiguably,  they  are  obsolete.  I 
seriously  question  the  need  to  act  so 
precipitously  as  to  preclude  the  opportimity 
for  public  comment* 

In  1992,  the  Commission  announced  a 
careful,  measured  approach  for  reviewing  its 
guides  and  interpretive  rules,  and  public 
comment  has  been  an  important  part  of  that 
process.  Incorporating  public  comment  into 
the  review  is  appropriate  and  sensible. 
Although  I  have  voted  in  favor  of  repealing 
or  revising  these  guides  and  interpretive 
rules,  I  strongly  would  have  preferred  that 
the  Commission  seek  public  comment  before 
doing  so. 

(FR  Doc.  95-19543  Filed  8-7-95;  8:45  am) 
«LUNQ  CODE  S7S0-01-M 


16  CFR  Part  248 

Guides  for  the  Beauty  and  Barber 
Equipment  and  Supplies  Industry 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Elimination  of  guides. 

SUMMARY:  The  Guides  for  the  Beauty 
and  Barber  Equipment  and  Supplies 
Industry  (the  “Beauty/Barber  Guides”  or 
the  “Guides”)  designate  as  unacceptable 
certain  advertising  and  trade  practices 
relating  to  the  sale  of  products  used  by, 
and/or  marketed  through,  “industry 
members”  (as  defined  in  Section  248.0 
of  the  Guides)  such  as  barber  shops, 
beirber  schools,  beauty  parlors,  beauty 


3 16  C.F.R.  14.2. 

*  Unfortunately,  seeking  public  comment  would 
not  permit  the  Commission  to  count  the  repeal  and 
revision  of  these  guides  and  interpretive  rules  in  its 
tally  of  completed  actions  in  the  Regulatory 
Reinvention  Initiative  Report  that  will  be  sent  to  the 
President  on  August  1, 1995,  but  perhaps  that  harm 
could  be  mitigated  by  reporting  to  the  President  that 
the  Commission  is  seeking  public  comment 
concerning  repeal  or  revision. 


salons,  beauty  clinics,  and  organizations 
or  corporations  engaging  in  the 
manufacture  or  distribution  of  industry 
products.  Such  products  embrace  a 
wide  range  of  beauty  and  barber 
preparations,  as  well  as  articles  or  items 
of  equipment,  furnishings,  and  supplies 
for  such  establishments. 

The  Commission  believes  that  the 
Beauty/Barber  Guides  do  not  provide 
guidance  substantially  specific  to  the 
beauty  and  barber  equipment  and 
supply  industry.  In  addition,  the 
Commission  believes  that,  in  some 
instances,  the  Guides  no  longer 
accurately  represent  current 
Commission  policy,  and  would  require 
extensive  revision  to  be  made  up-to 
date.  Although  such  a  revision  emd 
reissuanCe  might  be  warranted  if  there 
were  evidence  of  widespread  marketing 
abuses  of  the  type  addressed  by  the 
Guides,  the  Commission  has  no  such 
evidence.  In  addition,  the  Commission 
believes  that  likely  abuses,  if  any,  are 
adequately  addressed  under  applicable 
antitrust,  consumer  protection,  and 
commercial  tort  laws,  which  are  matters 
of  public  record.  Consequently,  the 
Commission  believes  that  there  is  no 
continuing  need  for  the  Guides,  and  that 
they  should  be  repealed  in  their 
entirety. 

Although  the  Commission  is 
eliminating  the  Guides,  proceedings  still 
may  be  brought  against  businesses 
imder  Section  5(a)(1)  of  the  Federal 
Trade  Commission  Act  (the  “FTC  Act”), 
15  U.S.C.  45(a)(1),  for  engaging  in  unfair 
or  deceptive  acts  or  practices  in  or 
affecting  commerce  in  the  advertising 
and  sale  of  beauty  and  barber  equipment 
and  supplies.  Proceedings  also  may  be 
brought  under  Section  5(a)(1)  of  the  FTC 
Act  against  businesses  engaging  in 
unfair  methods  of  competition. 
EFFECTIVE  DATE:  August  8, 1995. 
ADDRESSES:  Requests  for  copies  of  this 
dociunent  should  be  sent  to  the  Public 
Reference  Branch,  Room  130,  Federal 
Trade  Commission,  Washington,  DC 
20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  J.  Goglia,  Attorney,  Federal 
Trade  Commission,  New  York  Regional 
Office,  150  William  Street,  13th  Floor, 
New  York,  NY  10038,  (212)  264-1229. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

As  a  part  of  its  ongoing  project  to 
reAdew  all  rules  and  guides,  the 
Commission  invited  comment  on  its 
Guides  for  the  Beauty  and  Barber 
Equipment  emd  Supplies  Industry,  16 
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CFR  Part  248,  on  April  4, 1995. ^  The 
notice  contained,  with  minor 
modification,  the  standeird  regulatory 
review  questions  relating  to  the 
economic  impact  and  continuing 
relevance  of  die  Guides;  burdens  or 
costs  related  to  adherence  to  the  Guides; 
benefits  conferred  on  industry  members 
by  the  Guides;  changes  need^  to 
minimize  the  economic  impact  of  the 
Guides;  their  relation  to  other  federal, 
state,  or  local  laws  or  regulations; 
changes  in  relevant  technology  or 
economic  conditions  since  the  Guides 
were  issued;  and  the  effects  of  those 
changes  on  the  Guides.  The  comment 
period  ended  on  June  4, 1995,  and  only 
one  comment  was  received  before  that 
date.2  One  additional  comment  was 
received  on  Jime  16, 1995,  after  the 
comment  period  expired.  ^ 

n.  Background 

The  Beauty/Barber  Guides  were  first 
published  on  August  23, 1968  under  the 
authority  of  Sections  5(a)(1)  and  6(g)  of 
the  FTC  Act,  5  U.S.C.  45(a)(1)  and  46(g). 
They  were  intended  by  the  Commission 
to  supersede  trade  practice  rules  for  the 
Beauty  and  Barber  Equipment  and 
Supplies  Industry,  which  had  been 
promulgated  on  August  9, 1941.  They 
designate  as  unacceptable  certain 
advertising  and  trade  practices  relating 
to  the  sale  of  products  used  by,  and/or 
marketed  through,  “industry  members” 
(as  defined  in  Section  248.0  of  the 
Guides)  such  as  barber  shops,  barber 
schools,  beauty  parlors,  beauty  salons, 
and  beauty  clinics.  Such  products 
embrace  a  wide  range  of  beauty  and 
barber  preparations,  as  well  as  articles 
or  items  of  equipment,  furnishings,  and 
supplies  for  such  establishments. 


'  Request  for  Comments  Concerning  Guides  for 
the  Beauty  and  Barber  Equipment  and  Supplies 
Industry,  60  FR  17032,  (April  4, 1995).  The  record 
in  this  proceeding  has  been  designated  P  958803  in 
the  Commission’s  Public  Reference  Branch. 

*The  National  Cosmetology  Association  (“NCA”), 
a  national  association  of  cosmetologists,  barbers, 
estheticians,  nail  technicians,  and  owners  of 
independent  salons,  stated  that  (1)  the  Guides  have 
been  effective  in  protecting  industry  members  from 
problematic  conduct,  and  (2)  “Imlost  industry 
members  do  not  have  resources  available  to  hire 
attorneys  to  counsel  them  with  respect  to  [trade 
regulation]  laws.  Thus  the  Guides  are  the  principal 
means  by  which  the  industry  is  continuously 
reminded  of  how  those  laws  apply  to  the  industry.” 
Comment  of  Messrs.  William  W.  &ott, ).  Keith 
Ausbrook  and  Brian  R.  Henry,  Counsel  for  the 
National  Cosmetology  Association  (June  2, 1995). 

^The  Beauty  and  Barber  Supply  Institute,  Inc. 
(“BBSI”)  stated  that:  “  we  have  no  objection  to  the 
recommendation  that  Part  248 — Guides  For  The 
Beauty  And  Barber  Equipment  And  Supplies 
Industry,  be  deleted  in  its  entirety  from  the  Code 
of  Federal  Regulations.”  Letter  from  Douglas  A. 
Kash,  Esq.  to  Douglas  Goglia,  Esq.,  June  22, 1995 
(regarding ‘Amendments  to  the  Code  of  Federal 
Regulations). 


Like  other  Commission  guides,  the 
Beauty/Barber  Guides  were  “intended  to 
encourage  voluntary  compliance  with 
the  law  by  those  whose  practices  are 
subject  to  the  jurisdiction  of  the 
Commission,  and  were  published  in  the 
belief  that  a  businessman  who  is  fully 
informed  of  the  legal  pitfalls  he  may 
encounter  can  conduct  his  affairs  so  as 
to  avoid  such  difficulties.”  ■*  The  Guides 
provide  instruction  regarding  the  use  of 
trade  names,  symbols,  and  depictions; 
the  defamation  of  competitors  or  the 
false  disparagement  of  their  products; 
false  invoicing;  push  money; 
discriminatory  advertising  or 
promotional  allowances,  or  services  or 
facilities;  commercial  bribery;  enticing 
away  employees  of  competitors  as  a 
means  of  restraining  competition; 
inducing  breach  of  contract;  exclusive 
dealing  arrangements;  and  price 
discrimination. 

ni.  Discussion 

The  Commission  has  concluded  that 
the  Beauty/Barber  Guides  do  not 
provide  guidance  substantially  specific 
to  the  beauty  and  barber  equipment  and 
supply  industry.  In  general,  the  Guides 
merely  restate  basic  principles  of 
consumer  protection  and  commercial 
tort  law.  In  addition,  certain  sections 
describe  conduct  that  may  be  proscribed 
by  Section  2  or  3  of  the  Clayton  Act,  as 
amended  by  the  Robinson-Patman  Act, 
and  certain  conduct  that  may,  in  limited 
circumstances,  violate  Section  5  of  the 
FTC  Act  or  Section  2  of  the  Sherman 
Act.  However,  in  some  instances,  the 
Guides  no  longer  accurately  reflect 
Commission  policy  and  enforcement 
standards.  Consequently,  the 
Commission  believes  that  there  is  no 
continuing  need  for  the  Guides,  and  that 
they  should  be  repealed. 

Sections  248.1-248.4  and  248.6 

Sections  248.1  of  the  Guides  prohibits 
industry  members  from  using,  or 
causing  or  promoting  the  use  of 
statements,  representations,  guarantees,® 
testimonials,  or  endorsements  “which 
ha[ve]  a  capacity  and  tendency  or  effect 
of  misleading  or  deceiving  pmchasers. 

*  *  *”  Likewise,  §  248.2  prohibits 
industry  members  from 
misrepresenting,  directly  or  indirectly, 
the  character  of  their  businesses  or  the 
types  of  services  they  offer;  §  248.3 


Statement  by  the  Commission,  33  FR  11987 
(August  23. 1968). 

^  The  Commission  has  adopted  Guides  for  the 
Advertising  of  Warranties  and  Guarantees  which 
provide  detailed  guidance  with  resp)ect  to  guarantee 
and  warranty  representations.  See  16  CFR  Part  239. 
Accordingly,  to  the  extent  Section  248.1  of  the 
Beauty/Barber  Guides  relates  to  Guaratees,  it  is  no 
longer  necessary. 


prohibits  the  use  of  deceptive  plaques 
and  certificates  in  connection  with  the 
“distribution,  promotion  or  sale 
(including  utilization  in  connection 
with  services)  of  industry  products”; 

§  248.4  proscribes  deceptive  pricing;  an 
§  248.6  prohibits  industry  members 
from  “withholdjingj  from,  or  insert(ing] 
in,  invoices  or  sales  slips,  any 
statements,  or  information  by  reason  of 
which  omission  or  insertio'n  a  false 
record  is  made  *  *  *  of  the  transactions 
represented  on  the  face  of  such  invoices 
or  sales  slips,  with  the  capacity  and 
tendency  or  effect  of  thereby  misleading 
or  deceiving  purchasers,  prospective 
purchasers,  or  the  consuming  public  in 
any  material  respect.”  Each  of  these 
Guide  sections  addresses  trade  practices 
which  are  actionable  under  Section  5  of 
the  FTC  Act  pursuant  to  the 
Commission’s  general  Policy  Statement 
on  Deception  (“Deception  Statement”), 
set  forth  in  the  appendix  to  Cliffdale 
Associates,  Inc.,  103  F.T.C.  110, 174 
(1984)  (Letter  from  FTC  Chairman  James 
C.  Miller  III  to  the  Honorable  John  D. 
Dingell  (October  14, 1993)),  or  the 
Commission’s  Unfairness  Statement  set 
forth  in  the  appendix  to  International 
Harvester,  Inc.,  104  F.T.C.  949, 1061, 
1073-74  (1984)  (Letter  firom 
Commission  Llhairman  Michael 
Pertschuk  and  Commissioners  Paul 
Rand  Dixon,  David  A.  Clanton,  Robert 
Pitofsky,  and  Patricia  P.  Bailey  to  the 
Honorable  Wendell  H.  Ford  and  the 
Honorable  John  C.  Danforth  (December 
17, 1980)).  Moreover,  the  conduct 
proscribed  by  the  aforementioned  Guide 
sections  may  be  actionable  imder 
Section  43(a)  of  the  Lanham  Act,  ® 
applicable  state  imfair  competition 
statutes,  and  the  commonlaw  of 
commercial  torts.  ^ 

In  addition.  Sections  248.1,  248.6,  and 
other  sections  of  the  Guides  specifically 
refer  to  the  Commission’s  former 
“capacity  and  tendency  or.effect  of 
misleading  or  deceiving”  standard  for 
deception,  which  was  superseded  by  the 
.Commission’s  Deception  Statement. 
Accordingly,  these  sections  fall  to 
reflect  the  Commission’s  current  policy 
regarding  deception. 

Section  248.5 

Section  248.5  of  the  Guides  prohibits 
industry  members  from  using  or 
imitating  a  competitor’s  trade  or 
corporate  name,  trademarks,  or  other 
trade  designations,  where  such  use  “has 
the  tendency  or  effect  of  misleading 
purchasers  or  prospective  purchasers  as 


»15  U.S.C.  1125(a). 

’’  See  generally.  Restatement  (Third)  of  Unfair 
Competition,  Chapter  2  (1995)  (hereinafter 
“Restatement"). 


Federal  Register  /  Vol.  60,  No.  152  /  Tuesday,  August  8,  1995  /  Rules  and  Regulations  40269 


to  the  character,  name,  nature,  or  origin 
of  any  product  of  the  industry  or  is  false 
or  misleading  in  any  other  material 
respect.”  The  conduct  proscribed  by 
Section  248.5 — “passing  off’ — ^has  been 
held  to  violate  S^ion  5  of  the  FTC 
Act,®  and  Commission  policy  regarding 
such  conduct  is  a  matter  of  public 
record.  Accordingly,  there  is  no  need  for 
Section  248.5,  which  merely  restates 
that  policy  and  does  not  provide 
instruction  specifically  relevant  to  the 
beauty  and  barber  equipment  and 
supply  industry.  Moreover,  the  conduct 
prohibited  by  Section  248.5  is  addressed 
by  Section  43(a)  of  the  Lanham  Act, 
applicable  state  imfair  trade  statutes, 
and  common  law  theories  of  trademark 
infinngement.® 

Section  248.7 

Section  248.7  of  the  Guides  proscribes 
the  defamation  of  competitors  and  the 
disparagement  of  their  products.  This 
section  prohibits  conduct  which  may  be 
addressed  under  Section  43(a)  of  the 
Lanham  Act  and  common  law  theories 
of  commercial  tort.^°  There  is  no  need 
for  this  section  of  the  Guides,  because 
it  does  not  supplement  this  general 
authority  with  instruction  specifically 
relevant  to  the  beauty  and  barber 
equipment  and  supply  industry. 

Section  248.8 

Section  248.8  of  the  Beauty/Barber 
Guides  proscribes  the  payment  by 
industry  members  of  so-called  “push 
money.”  This  section  prohibits  industry 
members  from  providing  anything  of 
value  to  a  salesperson  employed  by  a 
customer  of  the  industry  member  as 
inducement  to  obtain  greater  effort  in 
promoting  the  resale  of  the  industry 
member’s  products  when;  (i)  the 
agreement  or  pa5anent  is  made  “without 
the  knowledge  and  consent  of  the 
salesperson’s  employer”;  (ii)  the  benefit 
to  the  salesperson  or  customer  is 
dependent  on  lottery:  (iii)  “any 
provision  of  the  agreement  or 
understanding  requires  or  contemplates 
practices  or  a  course  of  conduct  unduly 
and  intentionally  hampering  the  sales  of 


®See,  e.g.,  Waltham  Watch  Co.  v.  FTC,  318  F.2d 
28  (7th  Cir.),  cert,  denied,  375  U.S.  944  (1963) 
(“passing  ofr’  products  as  those  of  a  competitor 
violates  Section  5);  Parke,  Austin  6-  Lipscomb,  Inc. 

V.  FTC,  142  F.2d  437  (2d  Cir.),  cert,  denied,  323  U.S. 
753  (1944)  (false  claims  of  association  with  a  better 
known  company  violate  Section  5);  /.  Merrell 
Redding,  14  F.T.C.  32  (1930)  (simulation  of  a 
competitor’s  advertising  violates  Section  5); 
Lighthouse  Rug  Co.  v.  FTC,  35  F.2d  163  (7th  Cir. 
1929)  (imitation  of  a  competitor’s  corporate  name 
and  trademark  violates  S^tion  5). 

®  See  generally.  Restatement,  supra  note  7, 
Chapter  3. 

'0  See  generally.  Restatement,  supra  note  7.  §  2, 
Comment  C.  See  also,  J.D.  Lee.  Modem  Tort  Law, 

§  36.09  (4th  ed.  1990)  (hereinafter  “Lee”). 


products  of  competitors  *  *  *”;(iv) 

“the  effect  may  be  to  substantially 
lessen  competition  or  tend  to  create  a 
monopoly”;  or  (v)  “similar  pa3mients  are 
not  accorded  to  salespersons  of 
competing  customers  on  proportionally 
equal  terms  in  compliance  with 
Sections  2  (d)  and  (e)  of  the  Clayton 
Act.” 

To  the  extent  that  Section  248.8 
prohibits  industry  members  from 
surreptitiously  compensating  employees 
of  their  custcnners  in  exchange  for 
greater  efiort  on  the  part  of  those 
employees,  it  addresses  commercial 
bribery,  which  may  be  prohibited  imder 
Section  2(c)  of  the  Cla3don  Act  and  is 
proscribed  by  many  state  criminal 
statutes.'^  To  the  extent  that  §  248.8 
prohibits  bonus  plans  dependent  on 
lottery,  it  addresses  business  conduct 
which  may  be  proscribed  by  Section  5 
of  the  FTC  Act  and  by  state  statutes 
relating  to  lotteries  and  similar 
promotions.'®  To  the  extent  that  it 
requires  payments  to  salespersons  of 
competing  customers  to  be  on 
proportionally  equal  terms,  it  restates 
general  principles  of  competition  law 
which  are  set  forth  in  Section  2  of  the 
Clayton  Act  and  the  Fred  Meyer  Guides. 
See  Guides  for  Advertising  Allowances 
and  Other  Merchandising  Payments  and 
Services,  16  CFR  Part  240. 

Section  248.9 

Section  248.9  of  the  Guides  prohibits 
industry  members  from  “willfully” 
enticing  away  the  employees  of 
competitors  “with  the  intent  and  effect 
of  thereby  hampering  or  injuring 
competitors  in  their  business  or 
destroying  or  substantially  lessening 
competition.”''*  Such  conduct  may 
constitute  a  commercial  tort.'®  The 
Guides  do  not  add  substantial  industry- 
specific  analysis  to  this  general 
authority. 

Section  248.10 

Section  248.10  of  the  Guides  prohibits 
industry  members  from  “knowingly 
inducing  or  attempting  to  induce  the 
breach  of  existing  lawful  contracts 


”  15  U.S.C.  13(c). 

’2 See  e.g..  Cal.  Penal  Code  §  641t3  ef  seq. 

(Deering  1995):  Ill.  Rev.  Stat.,  Ch.  38,  para.  29A-1 
(1995):  N.Y.  Penal  Law  §  180.00  (McKinney  1976). 

13  See  e.g.,  Tex.  Penal  Code  §  32.42  (West  1995): 
Cal.  Bus.  &  Prof.  Code  §  17539.1  (Deering  1995):  Cal. 
Penal  Code  §  319  et  seq.  (Deering  1995). 

’■•Asa  caveat,  section  248.9  provides: 
nothing  in  this  section  shall  be  construed  as 
precluding  such  persons  from  seeking  more 
favorable  employment,  or  as  precluding  employers 
&om  hiring  or  offering  employment  to  employees  of 
a  competitor  in  good  faith  and  not  for  the  purpose 
of  inflicting  competitive  injury. 

See  generally,  Lee,  supra  note  10,  Ch.  45: 
William  L.  Prosser,  Prosser  on  Torts  §  129  (4th  ed. 
1971)  (hereinafter  "Prosser'’). 


between  competitors  and  their 
customers.*  *  •’’The conduct 
described  in  this  section  may  be  a 
commercial  tort.'®  There  is  no  need  for 
this  section  of  the  Guides,  because  it 
does  not  supplement  this  general 
authority  with  instruction  specifically 
relevant  to  the  beauty  and  barber 
equipment  and  supply  industry. 

Section  248.11 

Section  248.11  proscribes  exclusive 
dealing  arrangements  where  the  effect 
on  such  arrangements  “may  be 
substantially  to  lessen  competition  or 
tend  to  create  a  monopoly  in  any  line 
of  commerce.”  This  section 
recapitulates  language  contained  in 
Section  3  of  the  Clayton  Act  and  sets  out 
a  general  principle  of  Sherman  Act 
Section  2  jurisprudence — namely,  that 
exclusive  dealing  may  constitute  an 
antitrust  violation  where  it  constitutes 
an  attempt  to  monopolize  or  results  in 
an  actual  monopolization  of  a  relevant 
market. 

Section  248.12 

Section  248.12  prohibits  commercial 
bribery.  This  conduct  may  be  prohibited 
by  Section  2(c)  of  the  Clayton  Act,  and 
by  many  state  criminal  statutes.'^  There 
is  no  need  for  this  section  of  the  Guides, 
because  it  does  not  supplement  this 
general  authority  with  instruction 
specifically  relevant  to  the  beauty  and 
barber  equipment  and  supply  industry. 

Section  248.13-248.15 

Sections  248.13,  248.14  and  248.15  of 
the  Beauty/Barber  Guides  respectively 
proscribe  discriminatory  pricing,  the 
provision  of  discriminatory  promotional 
allowances,  and  inducing  price 
discrimination.  Section  248.13  and 
248.15  recite  almost  verbatim  language 
contained  in  Sections  2  (a),  (b)  and  (f) 
of  the  Clayton  Act.  Section  248.14  is 
duplicative  of  the  Fred  Meyer  Guides, 
which  interpret  Sections  2  (d)  and  (e)  of 
the  Clayton  Act  and  Section  5  of  the 
Federal  Trade  Commission  Act.  See 
Guides  for  Advertising  Allowances  and 
Other  Merchandising  Payments  and 
Services,  16  CFR  part  240. 

rV.  Conclusion 

The  Commission  thus  believes  that 
the  Beauty/Barber  Guides  do  not 
provide  guidance  substantially  specific 
to  the  heauty  and  barber  equipment  and 
supply  industry.  The  Guides  merely 
restate  principles  of  consumer 
protection  and  commercial  tort  law 
foimd  in  statutes,  case  law,  and  other 


3®  Lee,  supra  note  10,  at  45:  Prosser,  supra  note 
15,  at  §129. 

See  supra  note  12. 
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regulations.  The  Guides  also  describe 
certain  conduct  that  may,  in  some 
instances,  violate  Sections  2  (a),  (b),  (c) 
and  (d)  of  the  Clayton  Act.  In  addition, 
to  the  extent  that  certain  conduct 
described  by  the  Guides  may 
substantially  lessen  competition  in  a 
properly  defined  antitrust  market,  it 
may  violate  Section  5  of  the  FTC  Act. 

To  the  extent  such  conduct  may  tend  to 
create  a  monopoly,  it  may  also  violate 
Section  2  of  the  Sherman  Act.  The 
conduct  described  by  the  Guides  must 
be  examined  on  a  case-by-case  basis  to 
determine  whether  an  applicable 
provision  of  law  has  been  violated. 
Furthermore,  in  some  instances,  the 
Guides  do  not  accurately  represent 
current  Commission  policy  and 
enforcement  standards.  Accordingly,  the 
Conunission  has  determined  to  repeal 
the  Guides. 

Authority:  15  U.S.C.  41-58. 

List  of  Sob|ects  in  16  CFR  Part  248 

Advertising,  Cosmetics,  Trade 
practices. 

PART  248— [REMOVED] 

The  Commission,  under  authority  of 
Sections  5(a)(1)  and  6(g)  of  the  Federal 
Trade  Commission  Act,  15  U.S.C. 

45(a)(1)  and  46(g),  amends  chapter  I  of 
title  16  of  the  Code  of  Federal 
Regulations  by  removing  Part  248. 

By  direction  of  the  Ck)mmission. 

Donald  S.  Clark, 

Secretary. 

(FR  Doc.  95-19544  Filed  8-7-95;  8:45  am) 

.  BILUNQ  CODE  S75(M>1-M 

DEPARTMENT  OF  JUSTICE 
Parole  Commission 
28  CFR  Part  2 

Paroling,  Recommitting,  and 
Supervising  Federal  Prisoners:  Fraud 
Offenses  That  Involve  Multiple  Millions 
of  Dollars  In  Losses 

AGENCY:  United  States  Parole 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Parole  Commission 
is  establishing  a  dollar  amount  range  of 
$1  million  to  $5  million  for  Category  Six 
fraud  ofrenses  in  the  paroling  policy 
guidelines  at  28  CFR  2.20.  Frauds  that 
cause  losses  of  over  $5  million  will  be 
rated  Category  Seven.  At  the  present 
time,  the  Category  Six  offense  severity 
rating  is  assigned  to  all  frauds  exceeding 
$1  million.  In  some  cases,  decisions 
^above  the  Category  Six  guidelines  are 


found  warranted  because  the  dollar 
losses  greatly  exceed  those  associated 
with  ordinary  cases  of  theft/forgery/ 
fraud  that  are  rated  Category  Six.  The 
conversion  of  the  open-ended  dollar 
criterion  for  Category  Six  offenses  into 
a  range  of  $1  million  to  $5  million  will 
provide  the  Commission  with  an 
appropriate  benchmark  to  determine 
when  dollar  amount  losses  are  so 
excessive  as  to  require  the  ofrender  to 
serve  more  prison  time  than  indicated 
by  the  guidelines.  This  will  permit 
increased  consistency  in  the 
Commission’s  decisionmaking. 

EFFECTIVE  DATE:  October  2, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  A.  Posch,  Office  of  General 
Counsel,  5550  Friendship  Blvd.,  Chevy 
Chase,  Maryland  20815.  Telephone 
(301)  492-5959. 

SUPPLEMENTARY  INFORMATION:  Public 
comment  was  solicited  by  publication  of 
a  proposed  rule  at  60  FR  18379  (April 
11, 1995).  ScHne  public  comment  argued 
that  the  guidelines  of  the  U.S. 

Sentencing  Commission  are 
significantly  less  severe  for  theft, 
forgery,  and  fraud  offenses  committed 
on  orafter  November  1, 1987.  (The  U.S. 
Parole  Commission’s  jvuisdiction  is 
limited  to  ofiienders  whose  crimes  were 
committed  prior  to  November  1, 1987, 
See  Section  235  of  the  Sentencing 
Reform  Act  of  1984,  which  appears  as 
an  Editorial  Note  to  18  U.S.C.  3551.) 
According  to  this  comment,  the  revision 
of  the  guidelines  is  a  step  in  the  right 
direction,  but  has  the  efiect  of  creating 
two  classes  of  accountability  from  the 
same  government,  because  significantly 
larger  dollar  amounts  would  be  required 
for  the  sentencing  guidelines  to  match 
those  of  the  U.S.  Parole  Commission. 

The  Commission  has  compared  the 
operation  of  its  guidelines  for  theft, 
forgery,  and  fraud  cases  with  those  of 
the  U.S.  Sentencing  Commission,  as 
applied  in  actual  practice.  The 
conclusion  is  that  the  guideline  ranges 
are,  contrary  to  the  public  comment, 
roughly  equivalent.  This  is  because  the 
parole  guideline  ranges  are  determined 
solely  by  reference  to  the  dollar  amount, 
whereas  the  sentencing  guidelines  begin 
with  dollar  amount  but  require  upward 
adjustments  for  such  typical  aggravating 
factors  (in  large-scale  white  collar 
crimes)  as  “organizer  or  leader”, 
multiple  victims,  multiple  counts,  and 
refusal  to  accept  responsibility.  Frauds 
that  cause  losses  of  $1  million  or  more 
usually  involve  some  degree  of 
organizational  leadership,  multiplicity 
of  schemes  and  victims,  efforts  to  deny 
responsibility,  etc.,  sufficient  to  produce 
several  upward  adjustments.  In  this 
manner,  the  total  offense  level  produces 


a  guideline  range,  in  most  cases,  equal 
to  or  greater  than  the  parole  guidelines. 
For  example,  a  conviction-offense  fraud 
of  $750,000  with  upward  adjustments 
reflecting  persistent  fraudulent 
investment  schemes  by  an  unrepentant 
first  offender  can  produce  a  sentencing 
guideline  range  of  46-57  months,  which 
is  greater  than  the  corresponding  parole 
guideline,  even  if  the  Parole 
Commission  includes  additional  losses 
exceeding  $1  million  (40-52  months). 

Accordingly,  the  Commission  decided 
to  adopt  its  original  proposal  to  set  a 
range  of  $1  million  to  $5  million  for 
Category  Six  offenses,  and  to  rate  finud 
offenses  exceeding  $5  million  in 
Catego^  Seven. 

The  Commission  intends  that  the 
practical  effect  of  this  guideline  revision 
will  be  to  preclude  decisions  above  the 
Category  Six  guidelines  when  the 
relevant  dollar  amount  does  not  exceed 
$5  million,  except  when  non-monetary 
factors  in  aggravation  [e.g.,  unusually 
vulnerable  victims)  warrant  a  decision 
above  the  guideline  range  in  individual 
cases.  The  Category  Seven  rating  will, 
for  the  most  part,  include  cases  in 
which  above-guideline  decisions  would 
otherwise  have  been  expected. 

Finally,  the  Commission  decided  to 
adopt  conforming  amendments  to  the 
other  offense  examples  listed  in  the 
guidelines  that  are  rated  by  dollar 
amount  (i.e.,  property  destruction, 
coimterfeit  currency,  antitrust  offenses, 
insider  trading,  tax  evasion,  and 
currency  offenses). 

Implementation 

The  revised  guidelines  will  be  applied 
at  any  initial  parole  hearing  or 
revocation  hearing  conducted  on  or  after 
the  effective  date  set  forth  above.  The 
revised  guideline  will  also  be  applied 
retroactively  to  prisoners  who  were 
given  parole  or  reparole  decisions  prior 
to  that  effective  date,  at  the  next 
statutory  interim  hearing  conducted 
pursuant  to  28  CFR  2.14,  provided  that 
application  of  the  revised  guideline 
results  in  a  decision  more  favorable  to 
the  prisoner.  For  example,  at  a  statutory 
interim  hearing,  a  prisoner  who  was 
continued  above  the  Category  Six 
guidelines  for  a  $4  million  fraud  offense 
could  argue  for  a  release  date  within  the 
Category  Six  guidelines  if  he  can  show 
that  no  other  factor  continues  to  justify 
a  departure  from  the  guideline  range. 

Executive  Order  12866  and  Regulatory 
Flexibility  Statement 

The  U.S.  Parole  Commission  has 
determined  that  this  proposed  rule  is 
not  a  significant  regulatory  action  for 
the  purposes  of  Executive  Order  12866, 
and  the  proposed  rule  has,  accordingly. 
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not  been  reviewed  by  the  Office  of 
Management  and  Budget.  The  proposed 
rule,  if  adopted,  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities, 
within  the  meaning  of  the  regulatory 
flexihility  act,  5  U.S.C.  605(h). 

List  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure,  probation  and  parole, 
prisoners. 

The  Final  Rule 

Accordingly,  the  Parole  Commission 
adopts  the  following  amendments  to  28 
CFR  part  2: 

PART  2— [AMENDED] 

1.  The  authority  citation  for  28  CFR 
part  2  continues  to  read  as  follows: 

Authority:  18  U.S.C.  4203(a)(1)  and 
4204(a)(6). 

2.  28  CFR  part  2,  §  2.20,  Chapter  3, 
Subchapter  A,  Paragraph  303  (Property 
Destruction  Other  Than  as  Listed 
Above)  is  amended  by  deleting 
subparagraph  (b);  redesignating 
subparagraphs  (c)  through  (g)  as 
subparagraphs  (d)  through  (h) 
respectively;  and  by  adding  new 
subparagraphs  (b*)  and  (c)  to  read  as 
follows: 

■k  it  it  it  It 

(b)  if  damage  of  more  than  $5,000,000  is 
caused,  grade  as  Category  Seven; 

(c)  if  damage  of  more  than  $1,000,000  but 
not  more  than  $5,000,000  is  caused,  grade  as 
Category  Six; 

***** 

3.  28  CFR  part  2,  §  2.20,  Chapter  3, 
Subchapter  D,  Paragraph  331  (Theft, 
Forgery,  Fraud,  Trafficking  in  Stolen 
Property,  Interstate  Transportation  of 
Stolen  Property,  Receiving  Stolen 
Property,*  Embezzlement,  and  Related 
Ofienses)  is  amended  to  delete 
subparagraph  (a);  to  redesignate 
subparagraphs  (b)  through  (g)  as 
subparagraphs  (c)  throu^  (h) 
respectively;  and  to  add  new 
subparagraphs  (a)  and  (b)  to  read  as 
follows: 

***** 

(a)  If  the  value  of  the  property  *  is  more 
than  $5,000,000,  grade  as  Category  Seven; 

(b)  If  the  value  of  the  property  *  is  more 
than  $1,000,000  but  not  more  than 
$5,000,000,  grade  as  Category  Six; 
***** 

4.  28  CFR  part  2,  §  2.20,  Chapter  3, 
Subchapter  E,  Paragraph  341  (Passing  or 
Possession  of  Counterfeit  Currency  or 
Other  Medium  of  Exchange*),  is 
amended  to  delete  subparagraph  (a);  to 
redesignate  subparagraphs  (b)  through 
(e)  as  subparagraphs  (c)  through  (f) 


respectively;  and  to  add  new 
subparagraphs  (a)  and  (b)  as  follows: 
***** 

(a)  If  the  face  value  of  the  currency  or  other 
medium  of  exchange  is  more  than 
$5,000,000,  grade  as  Category  Seven; 

(b)  If  the  face  value  of  the  currency  or  other 
medium  of  exchange  is  more  than  $1,000,000 
but  not  more  than  $5,000,000,  grade  as 
Category  Six; 

***** 

5.  28  CFR  part  2,  §  2.20,  Chapter  3, 
Subchapter  F,  Paragraph  363  (bsider 
Trading),  is  amended  to  delete 
subparagraph  (a);  to  redesignate 
subparagraphs  (b)  through  (f)  as 
subparagraphs  (c)  thrdu^  (g) 
respectively;  and  to  add  new 
subparagraphs  (a)  and  (h)  to  read  as 
follows: 

***** 

(a)  If  the  estimated  economic  impact  is 
more  than  $5,000,000,  grade  as  Category 
Seven; 

(b)  If  the  estimated  economic  impact  is 
more  than  $1,000,000  but  not  more  than 
$5,000,000,  grade  as  Category  Six; 

***** 

6.  28  CFR  part  2,  §  2.20,  Chapter  5, 
Subchapter  A,  Paragraph  501  (Tax 
Evasion),  is  amended  to  delete 
subparagraph  (a);  to  redesignate 
subparagraphs  (b)  through  (f)  as 
subparagraphs  (c)  throu^  (g) 
respectively;  and  to  add  new 
subparagraphs  (a)  and  (b)  as  follows: 
***** 

(a)  If  the  amount  of  tax  evaded  or  evasion 
attempted  is  more  than  $5,000,000,  grade  as 
Category  Seven; 

(b)  If  the  amoimt  of  tax  evaded  or  evasion 
attempted  is  more  than  $1,000,000  but  not 
more  than  $5,000,000,  grade  as  Category  Six; 

***** 

7.  28  CFR  part  2,  §  2.20,  Chapter  11, 
Subchapter  G,  Paragraph  1161  (Reports 
on  Monetary  Instrument  Transactions), 
is  amended  to  delete  subparagraph  (a); 
to  redesignate  subparagraphs  (h) 
through  (d)  as  subparagraphs  (c)  through 
(e)  respectively;  and  to  add  new 
subparagraphs  (a)  and  (b)  to  read  as 
follows: 

***** 

(a)  If  extremely  large  scale  (e.g.,  the 
estimated  gross  amount  of  currency  involved 
is  more  than  $5,000,000),  grade  as  Category 
Seven: 

(b)  If  very  large  scale  (e.g.,  the  estimated 
gross  amoimt  of  currency  involved  is  more 
than  $1,000,000  but  not  more  than 
$5,000,000),  grade  as  Category  Six; 

***** 

Dated:  July  26, 1995. 

Edward  F.  Reilly,  Jr., 

Chairman,  U.S.  Parole  Commission. 

(FR  Doc.  95-19311  Filed  8-7-95;  8:45  am) 
BILUNO  CODE  441(M)1-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  946 

[VA-103-FOR] 

Virginia  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 


SUMMARY:  OSM  is  approving,  with 
certain  exceptions,  a  proposed 
amendment  to  the  Virginia  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Virginia  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  includes  changes  to 
sections  480-03-19.816/817.102(e)  of 
the  Virginia  program  relative  to  the 
disposal  of  coal  processing  waste  and 
underground  development  waste  in 
mined-out  areas.  The  amendment  is 
intended  to  clarify  what  provisions  of 
the  coal  mine  waste  disposal  regulations 
apply  when  disposal  of  coal  processing 
waste  or  underground  development 
waste  occurs  in  mined-out  areas  for  the 
purpose  of  backfilling  a  disturbed  area. 

EFFECTIVE  DATES:  August  8,  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  A.  Penn,  Director,  Big  Stone  Gap 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  P.O. 
Drawer  1217,  Powell  Valley  Square 
Shopping  Center,  Room  220,  route  23, 
Big  Stone  Gap,  Virginia  24219, 
Telephone:  (703)  523-4303. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Virginia  Program. 

II.  Submission  of  the  Amendment, 
in.  Director’s  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director’s  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Virginia  Program 

On  December  15, 1981,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Virginia  program.  Background 
information  on  the  Virginia  program 
including  the  Secretary’s  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  December  15, 1981,  Federal  Register 
(46  FR  61085-61115).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
idenUfied  at  30  CFR  946.12,  946.13, 
946.15,  and  946.16. 
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n.  Submission  of  the  Amendment 

By  letter  dated  October  31, 1994 
(Administrative  Record  No.  VA-839), 
Virginia  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Virginia  proposes  to  amend 
sections  480-03-19.816/817.102(e)  to 
clarify  the  Virginia  regulations  that  are 
applicable  when  coal  processing  waste 
and  imderground  development  waste  is 
used  as  backfill  material  for  mined-out 
areas.  The  proposed  amendment  is 
intended  to  settle  interpretational 
difierences  between  Virginia  and  OSM 
relative  to  how  the  coal  mine  waste 
regulations  apply  to  waste  materials 
placed  in  backfills. 

The  proposed  amendment  was 
published  in  the  November  16, 1994, 
Federal  Register  (59  FR  59187),  and  in 
the  same  notice,  OSM  opened  the  public 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  period  closed  on 
December  16, 1994. 

m.  Director’s  Findings 

Set  forth  below,  piusuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director’s 
findings  concerning  the  proposed 
amendment  to  the  Virginia  program. 

VR  480-03-19.816/817.102(e). 
Backfilling  and  Grading:  General 
Requirements 

Virginia  is  amending  subsections 
102(e)  to  provide  that  the  disposal  of 
coal  processing  waste  and  undergroimd 
development  waste  in  the  mined-out 
areas  shall  be  in  accordance  with  new 
subsections  102(e)  (1)  and  (2). 

a.  New  paragraphs  480-03-19.816/ 
817.102(e)(1)  provide  that  disposal  of 
coal  processing  waste  and  xmdergroimd 
development  waste  in  the  mined-out 
area  to  backfill  distmbed  areas  shall  be 
in  accordance  with  480-03-19.816/ 
817.81  (coal  mine  waste:  general 
requirements).  This  provision  differs 
from  the  counterpart  Federal  regulations 
at  30  CFR  816/817.102(e)  in  that  the 
Federal  regulations  require  that  the 
disposal  of  coal  processing  waste  and 
undergroimd  development  waste  placed 
in  the  mined-out  area  shall  be  in 
accordance  with  both  30  CFR  816/ 
817.81  and  816/817.83.  In  efiect,  the 
proposed  amendment  will  eliminate 
compliance  with  section  480-03- 
19.816/817.83,  the  Virginia  counterpart 
to  30  CFR  816/817.83,  the  performance 
standards  for  refuse  piles,  when  refuse 
is  used  for  backfill.  Therefore,  the 
Virginia  program  must  assure  the 
stability  of  the  backfill  material,  and  the 
prevention  of  acid  or  toxic  drainage 
from  the  backfill. 


In  its  submittal  of  this  amendment, 
Virginia  provided  the  following 
explanation  of  how  the  regulatory 
authority  will  interpret  and  implement 
Virginia  Regulations  (VR)  480-03- 
19.816/817.102(e)  (1)  to  be  as  effective 
as  the  counterpart  Federal  regulations  in 
providing  environmental  safeguards: 

(i)  As  proposed,  VR  480-03-19.816/ 
817.102(e)  (1),  would  apply  when  coal  mine 
waste  is  placed  in  a  mined-out  area  as  part 
of  the  backfilling  process  to  restore  the 
approximate  original  contour  (AOC)  without 
a  change  in  premining  surface  elevations.  It 
clarifies  that  compliance  with  VR  480-03- 
19.816/817.81,  but  not  VR  480-03-19.816/ 
817.83,  is  required. 

(ii)  The  Virginia  proposed  regulation 
distinguishes  between  those  standards  that 
are  appropriate  for  a  conventional  refuse  pile 
and  those  appropriate  for  areas 
conventionally  backfilled  with  refuse.  This  is 
analogues  to  the  way  the  Virginia  program 
distinguishes  between  excess  spoil  fills  and 
areas  backfilled  to  AOC. 

(iii)  Section  480-03-19.816/817.102(f) 
requires  that  “acid  and  toxic-forming 
material  shall  not  be  buried  or  stored  in 
proximity  to  any  drainage  course.”  The 
Virginia  Division  of  Mined  Land  Reclamation 
(DMLR)  interprets  this  standard  to  be 
applicable  to  acid  and  toxi-forming  refuse  as 
well  as  acid  and  toxic-forming  overburden/ 
mine  spoil. 

livj  Pursuant  to  480-03-19.816/817.81(c) 
such  backfill  design  is  required  to  be  certified 
by  a  qualified  registered  professional 
engineer  (RPE)  using  prudent  engineering 
practices  and  any  criteria  established  by  the 
Division.  DMLR  considers  the  determination 
of  seeps,  springs,  or  other  discharges 
necessary  in  the  designating  of  a  backfill 
consistent  with  480-0319.816/817.81.  Thus, 
coal  mine  waste  that  is  acid  or  toxic-forming 
could  not  be  considered  as  suitable  for 
backfill  pursuant  to  proposed  816/817.102(e) 
unless  the  permittee  is  able  to  demonstrate 
that  the  material  is  isolated  and 
hydrologically  separated  from  a  drainage 
course. 

[v]  The  proposed  regulation  is  intended  to 
include  the  hydrologic  protection  standards 
of  480-03-19.816/817.41  and  480-03- 
19.816/817.102.  Through  DMLR’s  hydrologic 
impact  assessment  and  the  application  of 
480-03-19.816/817.102(a)(4),  (c),  (f),  and  (g), 
DMLR  has  ample  authority  to  limit  coal  mine 
waste  to  suitable  areas  and  to  ensure  that 
appropriate  measures  are  taken  to  prevent 
erosion,  acid/toxic  drainage  and  adverse 
effects  to  the  hydrologic  balance.  This 
standard  is  reinforced  by  480-03-19.816/ 
817.81(a)(1)  which  requires,  “Coal  mine 
wastes  shall  be  placed  in  a  controlled  manner 
to  (1)  minimize  adverse  effects  of  leachate 
and  surface  water  runoff  on  surface  and 
ground  water  quality  and  quantity.” 

Ivi]  The  Virginia  program  permits  only 
“suitable  coal  mine  waste  materials”  to  be 
used  as  backfill.  Other  coal  mine  waste  must 
be  placed  in  a  conventional  “refuse  pile” 
subject  to  the  standards  of  480-03-19.816/ 
817.102(e),  480-03-19.816/817.81,  and  480- 
03-19.816/817.83. 

[vii]  DMLR  finds  authority  at  480-03- 
19.816/817.22(b)  and  (c)  to  require  a 


demonstration  of  the  suitability  of  coal  mine 
waste  both  during  and  subsequent  to  the 
permitting  process.  DMLR  has  always  been 
concerned  that  the  characteristics  of  coal 
mine  waste  may  change  when  produced  over 
a  large  aerial  extent,  from  different  seams,  or 
at  different  locations.  DMLR  interprets  480- 
03-19.816/817.22(c)  as  authority  to  require 
periodic  testing  as  necessary  to  ensure 
compliance  with  the  hydrologic  protection 
and  other  performance  standards.  DMLR 
finds  further  support  for  its  interpretation  at 
480-03-19.816/817.102(f).  DMLR  assures 
periodic  testing  by  imposing  a  permit 
condition  pursuant  to  480-03-19.733.17 
requiring  a  quarterly  analysis  of  appropriate 
coal  mine  waste  as  it  is  placed  in  a  refuse 
pile  or  in  the  area  being  backfilled.  DMLR 
has  regulations,  policies,  and  procedures  in 
place  which  require  applicable  operations  to 
periodically  analyze  waste. 

[viii]  Since  some  coal  mine  waste  is  not 
suitable  for  the  backfill  of  pre-existing 
benches  or  other  mined-out  areas,  DMLR’s 
proposed  regulation  can  only  be  read  to  be 
consistent  with  the  defined  term  “reasonably 
available  spoil”  which  includes  the  use  of 
“suitable  coal  mine/waste,”  as  backfill 
material.  DMLR  interprets  suitable  to  be  a 
measure  of  both  chemical  and  physical 
characteristics.  DMLR  requires  analyses  for 
the  chemical  characteristics  during  the 
permitting  process  before  it  will  determine 
that  the  material  is  suitable.  DMLR  also 
requires  a  design  certified  by  a  qualified  RPE 
demonstrating  that  the  material  is  suitable  to 
achieve  a  static  safety  fector  of  1.3. 

[ix]  DMLR  finds  authority  to  require  the 
demonstration  of  suitability  at  480-03- 
19.816/817.102(a)(3).  480-03-19.816/ 
817.102(f),  and  480-O3-19.816/817.81(c). 

[x]  The  proposed  regulation  still  requires 
compliance  with  the  general  requirements  of 
coal  mine  waste  handling  set  forth  by  480- 
03-19.816.81.  These  general  requirements 
require  among  other  ^ings  that  waste  be 
placed  in  a  controlled  manner  to  minimize 
adverse  effects  of  leachate  and  surface  water 
runoff  on  surface  and  ground  water  quality 
and  quantity,  and  ensure  mass  stability  and 
prevent  mass  movement  during  and  after 
construction. 

[xi]  The  regulation  as  proposed  and  read  in 
context  with  the  entire  Virginia  program  also 
contains  sufficient  specificity  appropriate  for 
“suitable  coal  mine  waste.”  The  material 
sampling,  the  hydrologic  protection 
standards,  and  die  design  and  stability 
standards  give  DMLR  ample  authority  to 
ensure  that  backfilling  operations  use 
suitable  material  and  meet  the  standards  of 
the  Virginia  program. 

Virginia’s  construction  of  the 
requirements  of  the  Virginia  program 
regulations  and  the  explanation  of  the 
regulatory  authority’s  interpretation  of 
those  regulations  indicates  that  the 
stability  of  the  backfill  will  be  ensured. 
Only  coal  mine  waste  that  is  physically 
suitable  for  placement  will  be  used  in 
the  backfill.  The  physical  properties  of 
the  material  will  be  determined  upon 
the  judgement  of  a  qualified  RPE. 
(Quality  control  of  these  materials  will 
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be  ensured  by  periodic  testing.  All 
backfill  must  be  certified  by  Ae  RPE  as 
obtaining  a  minimum  safety  factor  of 
1.3. 

While  the  specifics  of  the  sampling 
and  analyzing  program  have  not  been 
described  in  detail,  Virginia  has 
reasonably  explained  its  authority  and 
procedures  for  ensuring  that  only  non¬ 
toxic  forming  material  will  be  placed  in 
the  backfill  areas,  or  that  the  permittee 
must  demonstrate  that  the  placement  of 
these  materials  will  not  result  in  toxic/ 
acid  mine  drainage.  In  addition, 

Virginia  also  explained  that  the 
regulatory  authority  has  ample  authority 
to  ensure  that  appropriate  measures  are 
taken  to  prevent  acid  and  toxic  drainage 
and  adverse  effects  to  the  hydrologic 
balance.  Such  measures  could 
reasonably  include  the  addition  of 
limestone  or  other  alkaline  materials  to 
the  backfill  when  the  regulatory 
authority  determined  it  necessary  to 
provide  an  appropriate  measure  of 
safety. 

b.  Virginia  is  proposing  to  amend 
paragraph  480-03-19.816/81 7(e)(2)  to 
provide  that  the  disposal  of  coal 
processing  waste  and  undergroimd 
development  waste  in  the  mined-out 
area  as  a  refuse  pile  and  not  to  backfill 
disturbed  areas  to  AOC  shall  be  in 
accordance  with  480-03-19,816/817.81 
and  480-03-19.816/817.83.  The 
Division,  may  approve  a  variance  to 
490-03-19.816/81 7.83(a)(2),  concerning 
drainage  controls,  if  the  applicant 
demonstrates  that  the  area  above  the 
refuse  pile  is  small  and  that  appropriate 
measures  will  be  taken  to  direct  or 
convey  runoff  across  the  surface  area  of 
the  pile  in  a  controlled  manner. 

The  proposed  language  differs  firom 
the  Federal  regulations  at  30  CFR  816/ 
817.102(e)  in  that  the  Federal 
regulations  do  not  provide  for  a  variance 
firom  the  requirements  at  30  CFR  816/ 
817.83(a)(2)  concerning  drainage 
controls.  In  effect,  the  proposed 
variance  could  eliminate  an  additional 
safeguard  against  erosion  of  the  fill. 

In  its  submittal  of  this  amendment, 
Virginia  provided  the  following 
explanation  of  how  the  regulatory 
authority  will  interpret  and  implement 
480-0319.816/817.102(e)(2). 

*  li)  Proposed  480-03-19.816/81 7.102(e)(2) 
requires  compliance  with  480-03-19.816/ 
817.81,  and  480-03-19.816/817.83  when  a 
refuse  pile  is  to  be  constructed  in  the  mined- 
out  area.  In  this  respect,  it  is  identical  to  the 
Federal  requirements.  However,  this  rule  also 
provides  for  a  variance  from  the  surface 
runoff  diversion  requirements  of  480-03- 
19.816/817.83(a)(2)  under  certain  conditions. 

lii]  The  proposed  rule  at  480-03-19.816/ 
817.102(e)(2)  is  applicable  only  to  coal  mine 
waste  piles  built  in  mined-out  areas.  Usually, 


when  a  permittee  has  “suitable  coal  mine 
waste”  and  the  permit  area  includes 
previously  mined  benches,  an  opportunity 
exists  to  achieve  two  separate  objectives  of 
the  Act.  The  suitable  coal  mine  waste  can  be 
used  to  achieve  AOC  on  the  existing  benches, 
thus  reclaiming  AML  [abandoned  mine 
lands]  that  would  likely  never  be  reclaimed 
otherwise.  Also,  by  using  the  suitable  coal 
mine  waste  on  the  pre-existing  benches,  the 
disturbance  of  off-site  areas  and  construction 
of  a  conventional  refuse  pile  becomes 
unnecessary.  Thus,  DMLR  is  able  to 
minimize  areas  disturbed  or  affected  by  the 
mining  operation. 

[iiif  It  is  DMLR’s  practice  to  require  the 
placement  of  suitable  coal  mine  waste  on 
pre-existing  benches  as  backfill  when 
sufficient  and  suitable  benches  are  available. 
However,  when  the  volume  of  coal  mine 
waste  will  exceed  the  AOC  configuration  of 
the  available  bench,  DMLR  still  prefers 
placement  of  the  coal  mine  waste  On  the 
bench  rather  than  on  undisturbed  areas.  In 
such  cases,  DMLR  will  require  the 
construction  of  the  refuse  pile  to  be 
consistent  with  both  480-03-19.816/817.81 
and  83. 

[iv]  DMLR  proposes  to  grant  the  variance 
contained  at  proposed  480-03- 
19.817.102(e)(2)  in  such  case,  but  only  when 
certain  conditions  are  met.  DMLR  will 
consider  the  area  above  the  refuse  pile  as 
small  if  there  are  no  channeled  flows  and  if 
during  storm  events  there  is  only  sheet  flow. 
However,  DMLR  will  not  grant  the  variance 
if  the  drainage  area  above  the  pile  on  any 
point  excess  500  feet,  measured  along  the 
slope. 

[v]  DMLR  will  accept  only  those 
appropriate  measures  that  can  be  shown, 
using  standard  engineering  practices  to 
convey  the  flow  across  the  pile  safely  and 
prevent  erosion.  Such  practices  may  include 
sufficient  vegetation  to  prevent  erosion  or  the 
use  of  terrances  that  direct  runoff  from  the 
areas  above  the  refuse  pile  and  runoff  from 
the  surface  of  the  refuse  pile  into  stabilized 
channels  designed  to  safely  pass  runoff  from 
the  100-year,  6-hour  precipitation  event. 

As  detailed  above,  Virginia  has 
clarified  those  instances  where  a 
variance  could  be  granted.  In  addition, 
Virginia  has  limited  the  size  of  areas 
which  could  qualify  for  an  exemption  to 
“small”  areas.  Virginia  has  defined 
“small”  quantitatively  as  slopes  less 
than  500  feet  in  length,  and 
functionally,  as  zones  where  runoff 
during  storm  events  is  only  sheet  flow. 
Virginia  has  also  reasonably  explained 
how  the  Virginia  program  would 
safeguard  refuse  piles  in  mined-out 
areas  from  erosion  despite  an 
authorization  of  the  proposed  variance. 

The  Federal  regulations  at  30  CFR 
732.15(a)  require  that  the  State’s  laws 
and  rules,  collectively,  be  in  accordance 
with  SMCRA  and  consistent  with  the 
Federal  regulations.  That  is,  the  State’s 
statutes,  rules,  policy  statements,  and 
similar  materials  euB  compared, 
collectively,  with  the  Federal  statute 


and  rules,  collectively,  to  ensure  that 
the  State’s  program,  as  a  whole,  meets 
the  Federal  requirements.  Therefore, 
while  Virginia’s  proposed  provisions  are 
not  identical  to  the  counterpart  Federal 
regulations,  OSM  has  reviewed  the 
Virginia  program,  collectively,  to 
determine  consistency  with  Ae  Federal 
regulations.  The  detailed  explanation 
and  scope  of  the  proposed  amendments 
which  were  submitted  by  Virginia  on 
October  31, 1994,  provide  a  clear 
explanation  of  Virginia’s  assertion  that 
the  Virginia  program,  with  the  proposed 
amendments,  remains  no  less  effective 
than  the  Federal  regulations. 

The  Director  concvurs  that  the  Virginia 
program  will  not  be  rendered  less 
effective  than  the  Federal  regulations  in 
controlling  erosion,  preventing  acid  and 
toxic  drainage,  and  providing  for  the 
stabihty  of  fills  of  coal  processing  waste 
and  underground  development  waste  in 
mined-out  areas  if  the  program  is 
implemented  as  discussed  in  the 
October  31, 1994,  submittal,  provided 
that  the  required  amendments  discussed 

below  are  added  to  the  program. _ 

.  The  Federal  regulations  at  30  CTR 
816/81 7.83(a)  provide  for  drainage 
control  at  refuse  piles.  Specifically,  the 
regulations  require  diversions  and 
underdrains  to  control  erosion,  prevent 
water  infiltration  into  the  disposal 
facility,  and  to  ensure  stahiUty  if  the 
area  contains  springs,  natural  or 
manmade  watercourses,  or  wet  weather 
seeps.  These  provisions  pertain  most 
appropriately  to  piles  or  deposits  which, 
when  placed,  would  interfere  with  the 
natural,  preexisting  drainage  patterns. 
Directing  drainage  away  from  those 
refuse  piles  would  help  prevent  the 
creation  of  impoundments  and  would 
help  prevent  excessive  infiltration  into 
the  pile  that  could  weaken  the  structure. 
Diversions  and  underdrains  do  not  serve 
those  purposes,  however,  when  the 
refuse  is  used  for  backfill  to  retxim  to 
ACX).  That  is  because  the  AOC 
complements  and  assists  the  area’s 
natural  surface  drainage  patterns. 
Therefore,  returning  a  site  to  AOC 
should  itself  prevent  the  creation  of 
impoundments  and  other  interferences 
with  natural  drainage  patterns.  Virginia 
will  not  require  these  diversions  and 
underdrains  for  coal  refuse  disposals  on 
benches  that  are  only  being  retiumed  to 
AOC.  For  the  above  stated  reasons,  the 
Director  agrees  that  Virginia  need  not 
require  placement  of  underdrains  and 
diversions  in  qoal  refuse  sites  returned 
to  ACX;. 

The  Federal  regulations  at  30  CFR 
816/817.83(b)  provide  for  the 
stabilization  and  revegetation  of  surface 
areas  at  refuse  piles  in  order  to 
minimize  surface  erosion.  The  Virginia 
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rules  at  480-03-19.816/817.111-116 
require  the  revegetation  of  all  distuibed 
areas  following  backfilling.  In  addition,. 
480-03-19.816/817.102(a)(4)  require 
that  backfilling  and  grading  be 
performed  in  a  manner  to  minimize 
erosion  and  water  pollution.  These 
requirements  serve  as  counterparts  to 
and  are  no  less  effective  then  die 
Federal  requirements  at  30  CFR  816/ 
817.83(b)  concerning  surface  area 
stabilization  of  refill  piles.  _ 

The  Federal  regulations  at  30  CFR 
816/817.83(cKl)'reqi^  that  all 
vegetation  and  organic  materials  be 
removed  from  the  disposal  area  prior  to 
placement  oLcoal  mine  waste.  V^ere 
coal  mine  waste  will  be  placed  on  pre¬ 
existing  mine  benches,  the  Director  is 
requiring  that  Virginia  comply-  with  the 
Virginia  rules'at  480-03T-19i816/817.74 
concerning  plac«nent  of  excess  spoil  on 
pre-existing  mine  benches  Those  rales . 
specifically  require,  at  subsection  (a),  . 
t^t  all  vegetative  aid  xirganic  materials 
be  removed  from  the  disposal  area  prior 
to  placement.  Where:  com  mine  waste 
will  be  placed  on  recently  minecb-out 
benches,  the  Director,  expects  diat  all 
vegetation,  and  organic  materials  will 
already  have  been  removed  by  the 
mining  operations;  Therefore,  Virginia’s 
rules  (with  the  required  amendment 
mentioned  above)  will  provide 
counterparts  to  and  will  be  no  less 
effective  than  the  Federal  requirements 
at  30  CFR  816/817.83(c)(l). 

Tha  Federal  regulations  at  816/ 
817.83(C)(2)  provide  that  the  final 
configuration  of  the  pile  shaH  be 
suitable  for  the  approved  post-mining 
land  use.  Tmraces  are  pennitted,  but  the 
grade  of  the  outslope  between  terraces, 
shall  not  be  steepm  than.2h:lv  (50 
percent).  The  Virginia  rule&at  480-03- 
19.816/817.102(^(5)  providethat 
disturbed  areas  ^all  be- backfilled  mid 
graded.to  support  the  approved 
postmining  land  use.  Virginia’s  rules  at 
480-03-19.816/817.102(g)  allow  the  use 
of  cut-md-fill  terraces  without  imposing 
any  grade  limits  on  the  outslope 
between  the  twraces.  However, 
restricting  outslopea  to  2h:lv  as  the 
Federal  rule  requires  for  refuse  piles 
may  conflict  with  the  requirement  to 
return  a  site  to  AOC,  since  premining 
slopes  might  haveexceeded  2h:lv. 
Furthermore,  Virginia  requires,  at  480- 
03-19.816/817.102(a)(3),  that 
postmining  slopes  not  .exceed  either  the 
angle  of  repose  or  such  lessee  slope^as 
is  necessary  to  achieve  a  .minimum  ioitg- 
term  static  safety  factor  ori.3  and  to 
prevent  slides.  Therefore,  the  Director 
concludes  that  the  Virgmia  program 
contains  adequate  provisions  ta  ensure 
the  slope  stability  of  any  cut-end-fill 
terraces  on  a  site  returned  to  AOC 


without  imposition  of  an  unduly 

restrictive  slope  standard.  _ 

The  Federal  regulations  at  30^CFR 
816/81 7.83(c)(3)  provide  that  no 
permanent  impoundments  shall  be 
allowed  on  the  completed  refuse  pila 
Virginia  has  a  counterpart  to  this 
Federal  provision  for  coal  waste  which 
is  piled  to  rise  dx>ve  AOC.  Howevw, 
this  Fexleral  provision  doesn’t 
appropriately  apply  in  situations  where 
the  backfilled  material  doesn’t  exceed 
AOC.  In  such  instances  (AOCf  the 
Federal  regulations  at  30  CFR  816/ 
817.102(i)  do  allow  the  creation  of 
permanent  impoimdments  on  backfilled 
areas.  Therefore,  where  coal  mine  waste 
is  used  only  to  return  a  mined  out  area 
to  AOC,  Virginia  need  not  require 
compliance  with  its  counterparts  to  30 
CFR  816/81 7.83(c)(3). 

.  The  Federal  regiilatians  at  30  CFR 
816/817.83(b)(4)  provide  for  the: 
covering  of  coal  inine  w^tewith  four 
feet  of  the  best  availahle,jaaratoxic  and 
noncumbnstible  materiaL  Virginia  has  a 
covinterpartto  these  requirements  at 
480-03^19.816/817.102(f),  the  general 
provisions  for  backfilling  and  grading. 
Virginia’s  provision  pertainsito  all 
backfilling  operations,  and  this  wmild 
include  bacl^lling  with  coal  mine 
waste  as  Virginia  proposes  to  do. 
Therefore,  the  Virginia  program 
contains  &e  reqviirements  ^  30  CFR 
816/817.83(c)(4)  and  is,  therefore,  no 
less  effective  than  those  regulations. 

The  Federal  regul^cms  at  30  CFR 
816/81 7.83(d)  providethat  refrisa piles 
shall  be  mspected  durmgccmstrtkction 
by  a  qualified  registered  {professional 
engineer.  These  Fedm’al  requirements: 
{>ertffln  to  critical  {jeriods  during  the 
construction  of  refuse  piles^  Virginians 
use  of  coal  refuse  to  achieve  AOC  will  • 
not  result  in  a  refrise  pile  to  which  the 
Federal  regidatroneat  30  CFR  816/ 
817.83(d)  appiropriately  apply  ,.since 
th«e'will  be  no  such  critical 
construction  periods.  Therefore,  the  lack 
of  an  inspection  requirement  for  coal 
refuse  being  used  to  achieve  AOC  does 
not  render  the  Virginia  program  less 
effective. 

However,  OSM  is  ccmcemed  that  key 
points  of  Virginia’s  explanation  may  not 
be  enforceable  because  they  are  not 
currently  part  of  the  approved  Virginia 
program.  For  example,  Virginia  stated 
that  some  coal  mine  waste  is  not 
“suitable”  for  the  backfill  of  pre-existing 
benches  or  other  mined-out  areas.  The 
term  “suitable”  is  used  several  times  in 
Virginia’s  explanation  of  the  proposed 
amendments,  but  the  term  is  not 
defined.  The  State  did  say,  however, 
that  the  DMLR  interpret  “suitable”  to 
be  a  raeasiue  of  both  chemical  and 
physical  characteristics.  The  term 


“suitable”  needs  to  be  defined.  Such  a 
definition..should  clarify  “suitable”  so 
that  the  regulatory  authority  can 
consistently  apply  the  term 
appropriately.  The  definition  should 
cl^fy  the  criteria,  both  physical  and 
chemical,  to  be  used  to  distinguish 
between  materials  which  can  and 
cannot  be  used  for  the  backfilling  of  pre¬ 
existing  benches  or  mined-out  areas."' 

Virginia  stated  that  the  DMLR 
consides  the  determination  of  seeps,^' 
springs,  or  other  discharges  necessary  in 
the  designing  of  a  backfill  consistent 
with  480-03-19.816/817.81.  Such  a 
determination  would  be  crucial  to 
efforts  to  successfully  prevent  acid  or 
toxic  drainage.  A  requirement  to 
provide  this  crucial  information  is  not 
explicitly  required  by  the  Virginia 
program,  but-should  be. 

Virginia  stated  that  the  DMLR  assures ' 
periodic  testing  by  im{}osing  a  {^rmit 
condition  pursuant  to  480-03-19.773.17 
requiring  a  quarterly  analysis  of 
ap{}ropriate  coal  mine  waste  aait  is 
placed  in  a  refuse  pile  or  in  the  area 
b^g  backfilled.  480-03-19.773.17  does 
not,  however^  sjiecifically  require  the 
imposition  of  such  a  {lermit  cemdition.  * 
Thid  important  permit  condition  should 
be  added  to  the  Virginia  program  at 
480-03-19.773.17. 

In  its  discussion  of  the  proposed 
amendment  at  480-03-19.816/ 
817.102(e)(2),  Virginia  stated  that  the 
proposed  veuiance  from  the  requirement 
to  (fireet  water  around  the  refuse  pile 
would  only  be  granted- if  the  area  above 
the  refuse  pile  is  “small.”  The  term 
“small”  was  explained  to  mean  that 
there  are  no  channeled  flows  and  that 
during  storm  events,  there  is  only  sheet' 
flow..  AddUionally,  the  DMLR  would 
not  grant  the  variance  if  the  drainage 
area  above  the  pile  on  any  point  exceeds 
500  feet,  measiued  along  the  slope. 

These  important  criteria  should  be 
added  tathe  Virginia  program  as  a 
definition. 

Both  the  Federal  regulations  at  30 
CFR  816/817.83(a)(2)  and. the  Virginia 
rules  at  480-03-19.816/81 7.83(a)(2) 
prcdiibit  the  flow  of  imcontrolled 
surface  drainage  over  the  outslope  of  a 
refuse  pile.  Virginia  will  not  grant  a 
variance  to  the  diversion  requirements 
contained  in  this  same  subdivision, 
unless  the  operator  can  demonstrate  that  . 
drainage  over  the  outslope  of  the  refuse 
pile  will  be  controlled. 

Further,  the  Director  finds  that  runoff 
above  the  refuse  pile  need  not  be 
diverted  aroimd  the  surface  of  the  pile 
so  long  as  that  runoff  is  not  channeled 
flow  (either  natural  or  constructed)  but 
is  restricted  to  sheet  flow  only.  Virginia 
has  assured  OSM  that  it  will  inspect 
these  areas  above  the  refuse  piles  until 


Federal  Register  /  Vol.  60,  No.  152  /  Tuesday,  August  8,  1995  /  Rules  and  Regulations  40275 


final  bond  release  to  ensiire  that 
channeled  fiows  do  not  form  in  those 
areas.  Should  such  channeled  fiows 
subsequently  develop,  Virginia  must 
require  the  operators  to  repair  and 
revegetate  the  area  to  retiun  to  sheet 
fiow,  or  construct  diversions  of  that 
flow  so  that  it  goes  around  the  pile 
rather  than  over  the  pile  in  channeled 
fiow.  The  Director  notes  that  limiting 
the  area  above  the  pile  to  500  feet  along 
the  slope  provides  an  additional 
restriction  to  approval  of  the  variance. 

Therefore,  the  Director  finds,  to  the 
extent  that  the  proposed  amendments 
will  be  implemented  as  explained  by 
Virginia  in  its  October  31, 1994, 
submittal  to  OSM,  that  the  proposed 
amendments  at  480-03-19.816/ 
817.102(e)  (1)  and  (2)  can  be  approved. 
However,  in  addition,  the  Director  is 
requiring  that  Virginia  further  clarify  the 
implementation  of  these  amendments 
by  amending  the  Virginia  program  as 
follows:  (1)  Define  the  term  “suitable.” 
The  definition  should  clarify  the 
criteria,  both  physical  and  chemical,  to 
be  used  to  distinguish  between 
materials  which  can  and  cannot  be  used 
for  the  backfilhng  of  pre-existing 
benches  or  mined-out  areas;  (2)  add  a 
requirement  to  the  Virginia  rules  to 
explicitly  require  the  determination  of 
the  location  of  seeps,  springs,  or  other 
discharges  in  the  designing  of  a  backfill; 
(3)  add  to  480-03-19.773.17  a  specific 
requirement  that  a  permit  condition  be 
imposed  requiring  a  quarterly  analysis 
of  coal  mine  waste  as  it  is  placed  in  a 
refuse  pile  or  in  an  area  being 
backfilled;  and  (4)  add  a  definition  of 
“small”  to  mean  that  there  are  no 
channeled  fiows,  that  during  storm 
events  there  is  only  sheet  fiow,  and  that 
no  variance  would  be  approved  if  the 
drainage  area  above  the  pile  on  any 
point  exceeds  500  feet,  measured  along 
the  slope. 

Finally,  the  Director  finds  that  where 
coal  refuse  will  be  placed  on  pre¬ 
existing  benches  (for  the  purpose  of 
returning  benches  to  OAC),  Virginia 
must  require  compliance  with  its 
performance  standards  at  480-03- 
19.816/817.74  concerning  the  placement 
of  excess  spoil  on  pre-existing  benches. 
Compliance  with  &ese  p>erformance 
standards  is  necessary  because  coal 
refuse  presents  at  least  as  many  stability 
problems  as  does  the  placement  of 
excess  spoil  on  pre-existing  benches. 
While  Virginia  recognizes  this  need  and 
cvurently  requires  that  the  placement  of 
coal  refuse  on  pre-existing  benches  (for 
the  purpose  of  retimiing  to  ACX^)  meet 
the  standards  concerning  the  placement 
of  excess  spoil  on  pre-existing  benches, 
those  requirements  are  not  codified  in 
the  Virginia  program.  Therefore,  the 


Director  is  requiring  that  the  State 
amend  the  Virginia  program  by  adding 
a  requirement  that  whenever  coal  refuse 
is  placed  on  pre-existing  benches  for  the 
purposes  of  returning  the  benches  to 
AOC,  the  performance  standards  for  the 
placement  of  excess  spoil  on  pre¬ 
existing  benches  will  be  followed.  This 
requirement  can  be  in  the  form  of  either 
a  regulation  or  an  official  policy 
statement. 

IV.  Summary  and  Disposition  of 
Ckmiments 

Federal  Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.17(h)(ll)(i),  comments 
were  solicited  from  various  interested 
Federal  agencies.  The  Fish  and  Wildlife 
Service  (FWS)  of  the  U.S.  Department  of 
the  Interior  expressed  concern  that  the 
proposed  amendments  may  negatively 
affect  water  quality,  and  thus  potentially 
affect  Federal  listed  threatened  and 
endangered  aquatic  species  in 
southwestern  Virginia  (Administrative 
Record  Niunber  VA-848).  FWS  further 
stated  that  on  December  12, 1994,  FWS 
met  with  DMLR  to  discuss  the  proposed 
amendments  and  visit  active  mine  sites 
with  ongoing  backfill  activities.  FWS 
learned  that  despite  the  proposed 
amendments,  all  downgradient  surface 
water  runoff  controls  for  all  disturbed 
areas  are  still  required  by  the  Virginia 
program.  Additionally,  &e  “suitability” 
of  the  material  for  purposes  of 
backfilling  or  disposing  as  a  refuse  pile 
must  be  demonstrated  by  tests  for 
acidity,  and  the  Virginia  program 
continues  to  prohibit  the  burial  or 
storage  of  acid-  and  toxic-forming 
materials  in  proximity  to  any  drainage 
course.  It  is  clear,  FWS  stated,  that  all 
current  regulations  will  continue  in 
force  that  require  treatment  of  surface 
water  runoff  from  the  entire  distmbed 
area.  The  FWS  concluded  that  the 
proposed  amendments  are  not  likely  to 
adversely  afreet  listed  species  or  critical 
habitat. 

Public  Comments 

A  public  commeat  period  and 
opportunity  to  request  a  public  hearing 
was  announced  in  the  November  16, 
1994,  Federal  Register  (59  FR  59187). 
The  comment  period  closed  on 
December  16, 1994.  No  comments  were 
received  and  no  one  requested  an 
opportunity  to  testify  at  the  scheduled 
public  hearing  so  no  hearing  was  held. 

Environmental  Protection  Agency  (EPA) 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
EPA  with  respect  to  any  provisions  of  a 


State  program  amendment  that  relate  to 
air  or  water  quality  standards 
promulgated  under  the  authority  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.) 
or  the  Clean  Air  Act  (42  U.S.C.  7401  et 
seq.).  The  Director  has  determined  that 
this  amendment  contains  no  provisions 
in  these  categories  and  that  ^A’s 
concurrence  is  not  required. 

Pursuant  to  732.17(n)(ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  from  EPA.  EPA  responded 
on  December  6, 1994  (Administrative 
Record  Number  VA-845),  and  on 
January  19, 1995  (Administrative 
Record  Number  VA-849).  The  EPA 
expressed  concerns  with  potential 
pollution  from  the  proposed  coal  refuse 
disposal  on  abandoned  steep  mining 
areas.  In  particular,  EPA  was  concerned 
that  the  proposed  allowance  of  hillside 
runoff  from  “small”  drainage  areas  over 
the  refuse  pile  could  result  in  acid  and 
toxic  seepage  and  runofr. 

Virginia  indicated  to  EPA  that 
construction  of  ditches  along  the  top  of 
the  steep  mined  areas  to  divert  the 
runofr  around  the  disposal  sites  would 
be  impractical  due  to  the  imstable 
nature  of  abandoned  highwalls.  Virginia 
also  stated  that  acid  and  toxic  refuse 
would  not  be  regarded  as  suitable  for 
such  disposal  unless  isolated  and 
hydrologically  separated  from  drainage 
courses.  Virginia  also  indicated  to  the 
EPA  that  refuse  would  be  tested  in  the 
permitting  stage  for  suitability  as  well 
assuring  &e  placement  stage. 

The  HPA  stated  that  disposal  of  coal 
refuse  on  abandoned  mine  sites,  such  as 
proposed  by  Virginia  or  in  any  other 
manner,  is  subject  to  effluent  guideline 
limits  as  described  in  40  CFR  434 
subpart  B  for  Coal  Preparation  Plant 
Associated  Areas  during  the  active  and 
reclamation  stages.  However,  even  if 
treatment  during  these  stages  results  in 
compliance  with  effluent  guideline 
limits  and  water  quality  standards,  a 
major  concern  is  the  potential  of 
perpetual  acid  and  toxic  drainage  after 
closure.  EPA  stated  that  it  is  important 
to  emphasize  that  any  refuse  disposal 
sites  which  will  be  exposed  to  any 
runofr  or  infiltration  should  be  of 
acid  or  toxic  forming  substances.  Even 
where  no  such  substances  are  initially 
evident,  EPA.§aid,  diversion  of  runoff  to 
the  extent  possible  should  be  provided 
and  limestone  or  other  alkaline 
materials  should  be  added  to  the  refuse 
for  added  safety.  The  Director  notes  that 
Virginia  explained  in  its  October  31, 
1994,  submittal  that  the  State  regulatory 
authority  has  ample  authority  to  ensure 
that  appropriate  measures  are  taken  to 
prevent  acid  and  toxic  drainage  and 
adverse  affects  to  the  hydrologic 
balance.  Virginia  also  continues  to 
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prohibit  the  burial  or  storage  of  acid- 
and  toxic-forming  materials  in 
proximity  to  any  drainage  course. 

V.  Director’s  Decision 

Based  on  the  findings  above,  the 
Director  is  approving  Virginia’s 
amendment  concerning  coal  refuse 
disposal  as  submitted  by  Virginia  on 
October  31, 1994,  to  the  extent  that  the 
proposed  amendments  will  be 
implemented  as  explained  by  Virginia 
in  its  October  31, 1994,  submittal  to 
OSM. 

In  addition,  the  Director  is  requiring 
that  Virginia  further  clarify  the 
implementation  of  these  amendments 
by  amending  the  Virginia  program  as 
follows:  (1)  Define  the  term  “suitable.” 
The  definition  should  clarify  the 
criteria,  both  physical  and  chemical,  to 
be  used  to  distinguish  between 
materials  which  can  and  cannot  be  used 
for  the  backfilUng  of  pre-existing 
benches  or  mined-out  areas;  (2)  add  a 
requirement  to  the  Virginia  rules  to 
explicitly  require  the  determination  of 
the  location  of  seeps,  springs,  or  other 
discharges  in  the  designing  of  a  backfill; 
(3)  add  to  480-03-19.773.17  a  specific 
requirement  that  a  permit  condition  be 
imposed  requiring  a  quarterly  analysis 
of  coal  mine  waste  as  it  is  placed  in  a 
refuse  pile  or  in  an  area  being 
backfilled;  (4)  add  a  definition  of 
“small”  to  mean  that  there  are  no 
channeled  flows,  that  during  storm 
events  there  is  only  sheet  flow,  and  that 
no  variance  would  be  approved  if  the 
drainage  area  above  the  pile  on  any 
point  exceeds  500  feet,  measured  along 
the  slope;  and  (5)  add  a  requirement  that 
whenever  coal  refuse  is  placed  on  pre¬ 
existing  benches  for  the  purpose  of 
returning  the  benches  to  A(>C,  the 
performance  standards  for  the 
placement  of  excess  spoil  on  pre¬ 
existing  benches  will  be  followed. 

The  Federal  regulations  at  30  C]FR 
Part  946  codifying  decisions  concerning 
the  Virginia  program  are  being  amended 
to  implement  this  decision.  This  final 
rule  is  being  made  effective  immediately 
to  expedite  the  State  program 
amendment  process  and  to  encourage 
States  to  bring  their  programs  into 
conformity  with  the  Federal  standards 
without  undue  delay.  Con^iistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

Effect  of  Director’s.  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
imder  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 


program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
xmtil  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved  State 
programs.  In  his  oversight  of  the 
Virginia  program,  the  Director  will 
recognize  only  the  statutes,  regulations 
and  other  materials  approved  by  him, 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Virginia  of  only  such 
provisions. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  firom  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732;i5  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section* 
702(d)  of  SMCRA  (3(^U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 


Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assmnptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  946 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  July  27, 1995. 

Allen  D.  Klein, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  946— VIRGINIA 

1.  The  authority  citation  for  Part  946 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  In  §  946.15,  paragraph  (ii)  is  added 
to  read  as  follows: 

§  946.1 5  Approval  of  regulatory  program 
amendments. 

***** 

(ii)  The  following  amendment  to  the 
Virginia  program  at  480-03-19.816/ 
817.102(e)  (1)  and  (2)  concerning  coal 
refuse  disposal  as  submitted  to  OSM  on 
October  31, 1994,  is  approved  to  the 
extent  that  the  proposed  amendments 
will  be  implemented  as  explained  by 
Virginia  in  its  October  31, 1994, 
submittal  to  OSM,  effective  August  8, 
1995. 

3.  In  section  946.16,  paragraph  (a)  is 
added  to  read  as  follows: 

§  946.1 6  Required  regulatory  program 
amendments. 

***** 

(a)  By  September  1, 1995,  or  another 
date  approved  by  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Virginia  shall  further  clarify  the 
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implementation  of  480-03-19.816/ 
817.102(e)  (1)  and  (2)  by  amending  the 
Virginia  program  as  follows: 

(1)  Define  the  term  “suitable.”  The 
definition  should  clarify  the  criteria, 
both  physical  and  chemical,  to  be  used 
to  distinguish  between  materials  which 
can  and  cannot  be  used  for  the 
backfilling  of  pre-existing  benches  or 
mined-out  areas; 

(2)  Add  a  requirement  to  the  Virginia 
rules  to  explicitly  require  the 
determination  of  the  location  of  seeps, 
springs,  or  other  discharges  in  the 
designing  of  a  backfill; 

(3)  Add  to  480-03-19.773.17  a 
specific  requirement  that  a  permit 
condition  be  imposed  requiring  a 
quarterly  analysis  of  coal  mine  waste  as 
it  is  placed  in  a  refuse  pile  or  in  an  area 
being  backfilled; 

(4)  Add  a  definition  of  “small”  to 
mean  that  there  are  no  channeled  flows, 
that  diiring  storm  events  there  is  only 
sheet  flow,  and  that  no  variance  would 
be  approved  if  the  drainage  area  above 
the  pile  on  any  point  exceeds  500  feet, 
measured  along  the  slope;  and 

(5)  Add  a  requirement  that  whenever 
coal  refuse  is  placed  on  pre-existing 
benches  for  the  purpose  of  returning  the 
benches  to  ACX^,  the  performance 
standards  for  the  placement  of  excess 
spoil  on  pre-existing  benches  will  be 
followed, 

***** 

[FR  Doc.  95-19509  Filed  8-7-95;  8:45  am] 
BILUNG  CODE  4310-05-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32CFRPart92 

RIN  0790-AG18 

Revitalizing  Base  Closure 
Communities  and  Community 
Assistance — Community 
Redevelopment  and  Homeless 
Assistance 

AGENCY:  Office  of  the  Assistant 
Secretary  of  Defense  for  Economic 
Security,  DoD. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  interim  rule  promulgates 
policies  and  procedures,  developed  by 
both  the  Departments  of  Defense  and 
Housing  and  Urban  Development,  for 
implementing  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  (the 
“Redevelopment  Act”).  The  Department 
of  Housing  and  urban  Development  will 


be  making  a  similar  publication  in  24 
CFR  part  586. 

DATES:  This  part  is  effective  August  8, 
1995.  Comments  must  be  received  by 
October  10, 1995. 

ADDRESSES:  Comments  must  be 
forwarded  to  the  Office  of  the  Assistant 
Secretary  of  Defense  (Economic 
Security),  3300  Defense  Pentagon,  Room 
1D760,  Washington,  DC  20301-3300. 
This  rule  was  written  jointly  by  the 
Department  of  Defense  and  the 
Department  of  Housing  and  Urban 
Development.  All  public  comments  will 
be  reviewed  by  both  Departments  and 
subsequent  amendments  will  be  drafted 
together. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hertzfeld,  Office  of  Assistant 
Secretary  of  Defense  (Economic 
Security),  Department  of  Defense,  3300 
Defense  Pentagon,  Room  lD-760, 
Washington,  EX]  20301-3300,  (703)  695- 
1470  or  Thelma  Moore,  Deputy 
Assistant  Secretary  for  Planning/ 
Community  Viability,  Office  of 
Community  Planning  and  Development, 
Room  7204,  Department  of  Housing  and 
urban  Development,  451  7th  Street,  SW, 
Washington,  DC  20410,  (202)  708-2484 
or,  TDD  number  for  hearing  and  speech- 
impaired,  (202)  708-0738  (these 
telephone  numbers  are  not  toll-free). 
SUPPLEMENTARY  INFORMATION:  The 
Redevelopment  Act  amends  the  Base 
Closure  and  Realignment  Act  of  1988 
and  the  Defense  Base  Closme  and 
Realignment  Act  of  1990,  both  as 
amended  by  the  National  IDefense 
Authorization  Act  for  Fiscal  Year  1994. 

I.  Certification 

It  has  been  determined  that  this 
interim  rule  is  not  a  significant 
regulatory  action.  This  part  is  not 
subject  to  the  Regulatory  Flexibility  Act 
because  it  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  interim 
rule  doe  not  impose  any  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980. 

n.  Other  Matters 

A.  Justification  for  Interim  Rulemaking 

Although  rulemaking  procedures 
generally  require  the  publication  of  a 
proposed  rule  before  regulations  are 
made  final  and  effective,  there  exists 
good  cause  to  publish  this  rule  for  effect 
without  first  soliciting  public  comment. 
Forty-five  military  installations  from  the 
1988, 1991,  or  1993  base  closure/ 
realignment  rounds  have  elected  to  be 
included  imder  this  new  process.  HUD 
anticipates  the  receipt  of  applications  in 
the  very  near  future  from  the  LRAs 
representing  these  closure/realignment 


sites.  Moreover,  a  fourth  round  of 
military  base  closures  and  realignments 
was  initiated  with  the  Secretary  of 
Defense  submitting  a  list  of  proposed 
closures/realignments  to  the  Defense 
Base  Closure  and  Realignment 
Commission  on  February  28, 1995.  The 
Commission  submitted  its 
recommendations  to  the  President  on 
June  30, 1995.  Upon  approval  by  the 
President  and  Congress,  this  rule  will 
apply  immediately  to  the  installations 
on  this  1995  closme/realignment  list. 

To  delay  the  implementation  of  this 
law  until  publication  of  a  final  rule 
would  mean  that  base  reuse  would  be 
delayed  until  a  final  rule  is  published. 
LRAs  are  awaiting  the  guidance 
contained  in  this  rule,  necessitating 
implementation  through  this  interim 
rule. 

DoD  and  HUD  invite  public  comment 
on  this  interim  rule  within  the  60-day 
comment  period.  All  comments  will  be 
considered  during  the  development  of 
the  final  rule. 

B.  Impact  on  the  Environment 

HUD  has  made  a  Finding  of  No 
Significant  Impact  with  respect  to  the 
environment  in  accordance  with  HUD 
regulations  in  24  CFR  part  50,  which 
implements  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  between  7:30 
a.m.  and  5:30  p.m.  weekdays  in  the 
E)epartment  of  Housing  and  Urban 
Development,  Office  of  the  Rules  Docket 
Clerk,  Room  10276,  451  Seventh  Street 
SW.,  Washington,  DC  20410. 

C.  Impact  on  the  Family 

The  General  Counsel  of  HUD,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  interim  rule  would 
not  have  a  potentially  significant  impact 
on  family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  imder  the  Order. 

lU.  Background 

A.  Legislative  Summary 

This  interim  rule  promulgates  policy 
and  procedures  for  implementing  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994 
(“Redevelopment  Act”)  (Pub.  L.  103- 
421).  The  Redevelopment  Act  amends 
the  Base  Closure  and  Realignment  Act 
of  1988  (Pub.  L.  100-526)  and  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990  (Pub.  L.  101-510)  (both  at 
10  U.S.C.  §  2687,  note),  both  as 
amended  by  the  National  Defense 
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Authorization  Act  for  Fiscal  Year  1994 
(Pub.  L.  103-160). 

B.  Circumstances  That  Led  to  This  New 
Law 

Title  V  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  of  1987,  as 
amended,  42  U.S.C.  11411  (“Title  V”), 
granted  first  priority  on  use  of  all 
surplus  federally-owned  real  and 
personal  property,  including  former 
military  installations,  to  the  homeless. 
The  Title  V  provisions  have  worked 
reasonably  well  for  small  parcels, 
however,  in  the  base  closure  and 
realignment  environment  the  processes 
for  reuse  planning  and  homeless  use 
were  independent  and  the  timing 
incompatible.  On  October  25, 1994,  the 
President  signed  the  Redevelopment 
Act,  which  exempts  base  closure  and 
realignment  property  fi'om  Title  V  and 
substitutes  a  new  community-based 
process  wherein  representatives  of  the 
homeless  will  work  directly  with  Local 
Redevelopment  Authorities  (LRAs)  on 
the  reuse  of  former  military 
installations. 

The  Redevelopment  Act  provides  a 
process  which  aims  to  balance  the  needs 
of  the  homeless  with  other  development 
interests  in  the  commimity  in  the 
vicinity  of  the  installation.  Congress 
recognized  that  in  order  to  achieve  this 
balance,  all  interests  must  be  “put  on 
the  table”  at  the  same  time. 

Accordingly,  the  Redevelopment  Act 
requires  the  LRA  to  accept  notices  of 
interest  simultaneously  from  state  and 
local  governments  and  other  interests 
that  include  development  and  public 
purpose  iises,  including  public  benefit 
uses  pursuant  to  the  federal  surplus 
property  disposal  authorities. 

C.  Applicability 

The  Redevelopment  Act  applies  to  all 
bases  that  are  approved  for  closure/ 
realignment  imder  Pub.  L.  101-510  after 
October  25, 1994  as  well  as  those 
installations  approved  for  closure/ 
realignment  prior  to  October  25, 1994 
under  either  Pub.  L.  100-526  or  Pub.  L. 
101-510  that  have  elected  to  come 
under  the  new  process  prior  to 
December  24, 1994.  All  other 
installations  approved  for  closure/ 
realignment  prior  to  October  25, 1994 
that  have  not  elected  to  come  under  the 
new  process,  are  covered  by  the  Title  V 
process  as  amended  by  Pub.  L.  103-160. 
The  Title  V  process  continues  to  apply 
to  all  other  unutilized,  underutilized, 
excess,  or  surplus  property  owned  by 
the  Federal  government,  including 
military  properties  that  are  not  part  of 
a  base  closure  or  realignment. 

LRAs  which  have  elected  to  come 
imder  the  Redevelopment  Act  should 


pay  particular  attention  to  §  92.20(c)(1) 
of  this  part  which  extends  the 
permissible  time  period  within  which 
an  LRA  can  set  its  date  for  receipt  of 
notices  of  interest.  For  LRAs  which  have 
adequately  complied  with  the  statutory 
time  limitation  prior  to  publication  of 
this  interim  rule,  HUD  will  not  expect 
them  to  reopen  their  notice  period; 
however,  those  which  have  not  yet  so 
complied  will  be  expected  to  follow  this 
requirement.  For  all  installations 
selected  for  closure  or  reahgnment  prior 
to  1995  that  have  elected  this  process, 
the  LRA  must  complete  the  period  for 
receiving  notices  of  interest  no  later 
than  90  days  from  the  later  of  the 
publication  of  this  interim  rule  or 
HUD’s  publication  of  24  CTR  part  586. 

The  Redevelopment  Act  recognizes 
that  installations  approved  for  closure 
or  realignment  before  enactment  of  this 
law  are  well  into  the  planning  process 
and  should  therefore  be  treated 
differently  than  installations  approved 
for  closure/realignment  subsequent  to 
enactment.  As  a  result,  §  92.20(c)  of  this 
part  allows  for  greater  flexibility 
concerning  the  commencement  and 
requirements  of  the  outreach  efiorts  to 
representatives  of  the  homeless,  state 
and  local  governments,  and  other 
interested  parties  in  those  communities. 

The  Redevelopment  Act  includes 
special  considerations  for  providers 
who  had  applications  pending  on 
closure  or  realignment  and  disposal 
properties  imder  Title  V  at  the  time  of 
enactment  of  the  Redevelopment  Act. 
LRAs  must  consider  and  specifically 
address  any  applications  that  were 
pending  as  of  the  date  of  enactment.  In 
the  case  of  providers  whose  applications 
have  been  approved  (but  the  property 
applied  for  has  not  been  transferred  or 
leased),  the  LRA  must  accommodate  the 
provider  with  substantially  equivalent 
property  on  or  off  the  installation, 
sufficient  funding  to  acquire  such 
equivalent  property,  services  and 
activities  that  meet  the  needs  identified 
in  the  application,  or  a  combination  of 
such  property,  funding,  services,  and 
activities. 

D.  Roles  ofDoD  and  HUD 

DoD  is  responsible,  through  the 
Military  Departments,  for  closing  and 
disposing  of  the  installations  approved 
for  closure  or  realignment.  On  July  20, 
1995  (60  FR  37337h  DoD  published  a 
final  rule  implementing  other  activities 
associated  with  the  closure,  realignment 
and  disposal  of  military  installations 
including  the  process  whereby 
properties  at  an  installation  are  screened 
for  reuse  by  the  Federal  government. 

The  actions  undertaken  by  the  Military 
Departments  under  that  regulation 


precede  the  actions  to  be  taken  under 
this  part.  Interested  parties  should 
obtain  copies  of  both. 

DoD,  through  the  Office  of  Economic 
Adjustment  is  responsible  for 
recognizing  the  LRA.  The  LRA  must,  in 
accordance  with  §  92.30  of  this  part, 
submit  to  both  HUD  and  DoD  an 
application,  which  includes  the 
redevelopment  plan  and  the  homeless 
assistance  submission.  HUD  will  review 
the  application  and  notify  DoD  and  the 
LRA  of  its  findings.  HUD’s  standards  of 
review  are  described  at  §  92.35(b)  of  this 
part.  Throughout  its  review,  HUD  will 
be  in  contact  with  the  LRA  for  any 
clarifications  or  additional  information 
it  needs  to  complete  the  review. 

Pursuant  to  §  92.25  of  this  part, 
representatives  of  HUD  will  be  available 
to  provide  assistance  to  LRAs 
throughout  the  planning  process.  LRAs 
are  encouraged  to  contact  their  HUD 
field  office  for  technical  assistance 
including  lists  of  homeless  providers 
operating  in  the  vicinity  of  the 
installation.  Representatives  of  HUD 
will  be  available  to  attend  workshops 
held  under  §  92.20(c)(3)(ii)  of  this  part 
and  other  meetings  as  requested  by  the 
LRA.  The  planning  process  created  by 
The  Redevelopment  Act  is  community- 
based.  HUD  neither  anticipates  nor 
desires  to  mandate  results,  but  will  seek 
to  expedite  and  assist  all  parties  in 
arriving  at  an  equitable  balance  between 
economic  redevelopment  and  homeless 
needs.  DoD  and  HUD  anticipate  that  the 
reuse  plans  will  be  general  land  use 
plans  for  which  HUD  will  be  reviewing 
the  balance  made  between  homeless 
assistance  and  economic  development 
needs  rather  than  the  suitability  of  a 
specific  site  for  use  by  the  homeless. 

Although  certain  sites  may  be 
identified  for  use  for  the  homeless,  DoD 
and  HUD  recognizes  that  the 
environmental  review  process  may 
show  that  certain  properties  are  not 
suitable  for  the  designated  use.  If  such 
a  finding  is  made,  the  LRA  and  the 
representative  of  the  homeless  should 
negotiate  for  alternate  arrangements  that 
would  enable  the  same  balance  of 
interests  that  was  made  originally.  If, 
because  of  the  environmental  condition, 
less  property  is  available  for  reuse,  it  is 
possible  that  less  property  would  be 
made  available  for  homeless  use.  The 
frequency  of  this  problem  should  be 
limited  because  of  the  extensive 
environmental  review  throughout  the 
process,  and  with  dialogue  between  the 
LRA  and  the  Military  Department  and 
the  Base  Realignment  and  Closure 
Environmental  Coordinator. 
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E.  HUD’S  Approach 
1.  Need:  Continuum  of  Care 

In  its  review,  HUD  will  consider 
whether  the  redevelopment  plan 
promotes  projects  and  activities  that 
address  the  expressed  needs  within  the 
current  homeless  service  system.  The 
homeless  assistance  submission  should 
assess  the  current  homeless  service 
system  in  the  vicinity  of  the  installation 
and  the  extent  to  which  the 
redevelopment  plan  may  support  those 
notices  of  interest  that  propose  to 
address  the  critical  gaps  in  the  system. 

A  comprehensive  homeless  service 
system  is  called  a  continuum  of  care. 

The  continumn  of  care  model  is 
predicated  on  the  understanding  that 
homelessness  is  not  caused  merely  by  a 
lack  of  shelter,  but  involves  a  variety  of 
underlying,  unmet  needs — physical, 
economic,  and  social.  Dealing 
effectively  with  the  problems  of 
homelessness  requires  a  comprehensive 
system  of  housing  and  necessary 
services  for  each  stage — from  emergency 
shelter  to  housing  with  no  established 
limitation  on  the  amount  of  time  of 
residence,  as  well  as  a  strong  prevention 
strategy. 

A  continuum  of  care  system  includes: 

(a)  A  system  of  outreach  and 
assessment  for  determining  the  needs 
and  condition  of  an  individual  or  family 
who  is  homeless,  or  whether  assistance 
is  necessary  to  prevent  an  individual  or 
family  from  becoming  homeless. 

(b)  Emergency  shelters  with 
appropriate  supportive  services  to  help 
ensure  that  homeless  individuals  and 
families  receive  adequate  emergenby 
shelter  and  referral  to  necessary  service 
providers  or  housing  finders; 

(c)  Transitional  housing  with 
appropriate  supportive  services  to  help 
those  homeless  individuals  and  families 
that  are  not  prepared  to  make  the 
transition  to  independent  living; 

(d)  Housing  with  or  without 
supportive  services  that  has  no 
established  limitation  on  the  amount  of 
time  of  residence  to  help  meet  long-term 
needs  of  homeless  individuals  and 
families;  and, 

(e)  Any  other  activity  that  clearly 
meets  an  identified  need  of  the 
homeless  and  fills  a  gap  in  the 
continuum  of  care. 

Supportive  services  are  critical  to  all 
components  of  the  continuum  of  care. 
These  services  include,  but  are  not 
limited  to  case  management,  housing 
counseling,  job  training  and  placement, 
primary  health  care,  mental  health 
services,  substance  abuse  treatment. 


child  care,  transportation,  emergency 
food  and  clothing,  family  violence 
services,  education  services,  moving 
services,  assistance  in  obtaining 
entitlements  and  referral  to  veterans 
services  and  legal  services.  These 
services  enable  homeless  persons  and 
families  to  move  through  the  continuum 
of  care  toward  independent  living. 

2.  Impact:  Consolidated  Plan  and  Other 
Local  Plans 

HUD  will  consider  whether  the 
homeless  assistance  submission  is 
consistent  with  the  Consolidated  Plan  or 
with  any  other  existing  economic, 
commimity  and  housing  plans  adopted 
by  the  jurisdictions  in  the  vicinity  of  the 
installation  and  whether  it  furthers  the 
overall  goals  and  objectives  of  these 
plans. 

The  Consolidated  Plan  encompasses 
the  planning,  application,  and  reporting 
requirements  of  four  formula  grant 
programs  administered  by  HUD’s  Office 
of  Community  Planning  and 
Development:  Community  Development 
Block  Grant,  HOME  Investment 
Partnerships,  Housing  Opportunities  for 
Persons  with  AIDS,  and  Emergency 
Shelter  Grants.  The  requirements  of  the 
Consolidated  Plan  can  be  found  in  the 
final  rule  published  in  the  Federal 
Register  on  January  5, 1995  at  60  FR 
1878  and  codified  at  24  CFR  Part  91. 
Some  commimities  in  the  vicinity  of  an 
installation  are  eligible  for  some  or  all 
of  these  programs,  and  if  eligible,  are 
required  to  submit  to  HUD  a 
Consolidated  Plan.  LRA’s  that 
encompass  non-entitlement  areas,  or 
those  without  a  Consolidated  Plan 
should  refer  to  other  long-range  plans  or 
alternative  resources  that  exist  and  have 
been  developed  within  the 
jurisdiction(s)  they  represent.  LRAs 
should  use  the  information  in  these 
plans  in  evaluating  the  notices  of 
interest  received  from  representatives  of 
the  homeless. 

3.  Balance  in  the  Community  Between 
the  Need  for  Homeless  Housing  and 
Services,  Economic  Redevelopment  and 
Other  Development 

HUD  will  consider  how  the  LRA 
balances  the  commimity’s  homeless 
needs  with  the  need  for  economic  and 
other  development.  LRAs  are 
encouraged  to  propose  activities  that 
advance  economic  and  other 
development  objectives  which  also 
address  the  needs  of  homeless  persons 
and  families. 

For  example,  an  LRA  may  propose 
that  a  large  warehouse  facility  be 


targeted  for  use  as  a  light  manufacturing 
facility.  The  LRA  estimates  that  this 
facility  will  employ  many  semi-skilled 
employees.  In  its  redevelopment  plan, 
the  LRA  proposes  that  prospective  users 
of  this  property  will  be  asked  to  notify 
the  homeless  job  search  agency,  an 
organization  being  supported  with 
property  in  the  LRA's  homeless 
assistance  submission,  of  any  available 
positions  at  the  facility.  The  prospective 
users  of  the  facility  will  be  asked  by  the 
LRA  to  interview  applicants  referr^  by 
the  agency  and  use  its  best  efforts  to  hire 
qualified  persons.  Under  this  scenario, 
addressing  the  economic  development 
needs  of  a  commimity  also  addresses 
some  of  the  needs  of  persons  that  are 
homeless.  Solutions  to  diverse 
community  problems  need  not  be 
mutually  exclusive. 

4.  Outreach  to  Representatives  of  the 
Homeless 

HUD  will  examine  efforts  made  by  the 
LRA  to  both  advertise  the  availability  of 
property  to  representatives  of  the 
homeless  and  to  help  representatives  of 
the  homeless  find  a  match  between  their 
needs  and  local  resources,  including  the 
facilities  at  the  installation.  HUD  will 
consider  whether  the  advertisement 
requirements  of  §  92.20(c)  of  this  part 
were  met,  but  more  importantly,  HUD 
will  focus  on  the  quality  of  the  contact. 
LRAs  should  design  their  submissions. 
While  LRAs  can  emphasize  particular 
needs,  outreach  efforts  should  not  limit 
die  possible  range  of  expressions  of 
interest. 

5.  Properties:  Uniqueness  of  each 
Installation 

The  application  requirements 
described  at  §  92.30  of  this  part  apply  to 
installations  of  any  size,  type  or 
configuration.  Although  the  regulation 
makes  no  distinction  between  small  and 
large  installations,  HUD  will  work 
closely  with  the  LRA  for  each 
installation  to  help  it  develop  an 
application  that  makes  sense  for  that 
particular  installation.  All  LRAs  must 
submit  a  complete  application.  HUD 
will  then  judge  the  application  on  its 
individual  merits. 

HUD  recognizes  that  redevelopment 
plans  and  homeless  assistance 
submissions  developed  by  LRAs  for 
major  installations,  which  may 
encompass  thousands  of  acres,  will  be 
more  lengthy  and  complicated  than 
those  of  3  and  4  acre  reserve  facilities 
that  contain  few  buildings.  Moreover,  an 
installation  located  in  a  small  rural 
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community  with  a  small  homeless 
population  will  not  be  held  to  the  same 
level  of  detail  as  will  a  large 
metropolitan  area  with  a  large  homeless 
population. 

F.  Eligible  Activities 

The  intent  of  the  Redevelopment  Act 
is  to  focus  on  a  community-based 
process  to  address  local  homeless  needs 
within  the  context  of  the  base  reuse  and 
other  community  and  economic  needs. 
LRAs  and  representatives  of  the 
homeless  are  encouraged  to  be  creative. 
Eligible  activities  may  include: 

1.  Outreach  services  and  assessment 
services; 

2.  Emergency  shelter; 

3.  Transitional  housing,  social  services 
tied  to  transitional  housing  or  services 
located  apart  horn  housing  imits; 

4.  Housing  that  has  no  established 
limitation  on  the  amount  of  time  of 
residence;  and, 

5.  Any  other  activity  that  clearly  meets 
an  identified  need  of  the  homeless 
and  fills  a  gap  in  the  continuum  of 
care. 

LRAs  and  representatives  of  the 
homeless  are  cautioned,  however,  that 
imder  the  Redevelopment  Act,  no-cost 
transfers  of  former  military  properties 
are  limited  to  transfers  to 
representatives  of  the  homeless. 
Redevelopment  are  limited  to  transfers 
to  representatives  of  the  homeless. 
Redevelopment  plans  proposing 
transfers  of  property  from  the  Military 
Department  to  homeless  individuals  or 
families  for  free  will  not  be  accepted. 

List  of  Subjects  in  32  CFR  Part  92 

Ck)nummity  development, 

Government  employees.  Military 
personnel,  Smplus  government 
property. 

Accordingly,  title  32,  chapter  I, 
subchapter  C,  is  amended  by  adding 
Part  92  to  read  as  follows: 

PAIVT  92— REVITALIZING  BASE 
CLOSURE  COMMUNITIES  AND 
COMMUNITY  ASSISTANCE- 
COMMUNITY  REDEVELOPMENT  AND 
HOMELESS  ASSISTANCE 

Soc 

92.1  Purpose. 

92.5  Definitions. 

92.10  Applicability. 

92.15  Waivers  and  extensions  of  deadlines. 
92.20  Overview  of  the  process. 

92.25  HUD’S  negotiations  and  consultations 
with  the  LRA. 

92.30  LRA  application. 

92.35  HUD’s  review  of  the  application. 
92.40  Adverse  determinations. 

92.45  Disposal  of  buildings  and  property. 
Authority:  10  U.S.C.  2687  note. 


§92.1  Purpose. 

This  part  implements  the  Base 
Closure  Community  Redevelopment  and 
Homeless  Assistance  Act  (Pub.  L.  103- 
421,  approved  October  25, 1994).  It 
describes  the  roles  and  responsibilities 
of  the  Department  of  Defense  (DoD),  the 
Department  of  Housing  and  Urban 
Development  (HUD),  Local 
redevelopment  Authorities  (LRAs),  and 
representatives  of  the  homeless  in 
planning  and  implementing  the  reuse  of 
domestic  military  installations  that  are 
approved  for  closure  or  realignment. 
Specifically,  this  part  describes  the 
guidance  I3oD  and  HUD  provide  to  the 
LRA,  the  planning  documents  the  LRA 
develops  and  submits  to  DoD  and  HUD 
in  planning  the  reuse  of  these 
installations,  and  the  standcirds  of 
review  that  HUD  observes  when 
reviewing  the  docvimehts  submitted  by 
the  LRA.  Pub.  L.  103-421  authorizes 
HUD  to  determine  whether  the  plan  for 
the  reuse  of  the  installation  proposed  by 
LRA  balances  the  community 
development,  economic  redevelopment 
and  other  development  needs  of  ^e 
commimities  in  the  vicinity  of  the 
installation  with  the  needs  of  the 
homeless  in  those  commimities. 

§  92.5  Definitions. 

As  used  in  this  part: 

CERCLA.  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act  (42 
U.S.C.  9601  et  seq). 

Communities  in  the  vicinity  of  the 
installation.  The  communities  that 
constitute  the  political  jurisdictions 
(other  than  the  State  in  which  the 
installation  is  located)  that  comprise  the 
LRA  for  the  installation. 

Consolidated  Plan.  The  plan  prepared 
in  accordance  with  the  requirements  of 
24  CFR  part  91. 

Continuum  of  care  system.  (1) 
Comprehensive  homeless  assistance 
system  that  includes: 

(i)  A  system  of  outreach  and 
assessment  for  determining  the  needs 
and  condition  of  an  individual  or  family 
who  is  homeless,  or  whether  assistance 
is  necessary  to  prevent  an  individual  or 
family  from  becoming  homeless; 

(ii)  Emergency  shelters  with 
appropriate  supportive  services  to  help 
ensure  that  homeless  individuals  and 
families  receive  adequate  emergency 
shelter  and  referral  to  necessary  service 
providers  or  housing  finders; 

(iii)  Transitional  housing  with 
appropriate  supportive  services  to  help 
those  homeless  individuals  and  families 
that  are  not  prepared  to  make  the 
transition  to  independent  living; 

(iv)  Housing  with  or  without 
supportive  services  that  has  no 


established  limitation  on  the  amount  of 
time  of  residence  to  help  meet  long-term 
needs  of  homeless  individuals  and 
families;  and 

(v)  Any  other  activity  that  clearly 
meets  an  identified  need  of  the 
homeless  and  fills  a  gap  in  the 
continuum  of  care. 

(2)  Supportive  services  enable 
homeless  persons  and  families  to  move 
through  the  continuum  of  care  toward 
independent  living.  These  services 
include,  but  are  not  Umited  to  case 
management,  housing  counseling,  job 
training  and  placement,  primary  health 
care,  mental  health  services,  substance 
abuse  treatment,  child  care, 
transportation,  emergency  food  and 
clothing,  family  violence  services, 
education  services,  moving  services, 
assistance  in  obtaining  entitlements, 
and  referral  to  veterans  services  and 
legal  services. 

Day.  One  calendar  day  including 
weekends  and  holidays. 

DoD.  Department  of  Defense. 

HHS.  Department  of  Health  and 
Human  Services. 

Homeless  person. 

(1)  An  individual  or  family  who  lacks 
a  fixed,  regular,  and  adequate  nighttime 
residence;  and 

(2)  An  individual  or  family  who  has 
a  primary  nighttime  residence  that  is: 

(i)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters  and  transitional  housing  for  the 
mentally  ill); 

(ii)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionaUzed;  or 

(iii)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

(3)  This  term  does  not  include  any 
individual  imprisoned  or  otherwise 
detained  under  an  Act  of  the  Congress 
or  a  State  law. 

HUD.  Department  of  Housing  and 
Urban  Development. 

Installation.  A  base,  camp,  post, 
station,  yard,  center,  homeport  facility 
for  any  ship  or  other  activity  under  the 
jurisdiction  of  DoD  which  is  approved 
for  closure  or  realignment  under  the 
Base  Closure  and  ^alignment  Act  of 
1988  (Pub.  L.  100-526)  and  the  Defense 
Base  Closure  and  Realignment  Act  of 
1990  (Pub.  L.  101-510)  (both  at  10 
U.S.C.  2687,  note),  both  as  amended  by 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1994  (Pub.  L.  103-160, 
107  Stat.  1909). 

Local  redevelopment  authority  (LRA). 
Any  authority  or  instrumentality 
established  by  state  or  local  government 
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and  recognized  by  the  Secretary  of 
Defense,  through  the  Office  of  Economic 
Adjustment,  as  the  entity  responsible  for 
developing  the  redevelopment  plan 
with  respect  to  the  installation  or  for 
directing  implementation  of  the  plan. 

NEPA.  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4320). 

OEA.  Office  of  Economic  Adjustment, 
U.S.  Department  of  Defense. 

Private  nonprofit  organization.  An 
organization  no  part  of  the  net  earnings 
of  which  inures  to  the  benefit  of  any 
member,  founder,  contributor,  or 
individual;  that  has  a  voluntary  board; 
that  has  an  accounting  system  or  has 
designed  an  entity  that  will  maintain  a 
functioning  accoimting  system  for  the 
organization  in  accordance  with 
generally  accepted  accounting 
procedures;  and  that  practices 
nondiscrimination  in  the  provision  of 
assistemce. 

Redevelopment  plan.  A  conceptual 
land  use  plan  prepared  by  the 
recognized  LRA  to  guide  local  reuse  of 
the  former  military  installation. 

Representative(s)  of  the  homeless.  A 
State  or  local  government  agency  or 
private  nonprofit  organization, 
including  a  homeless  assistance 
planning  board,  that  provides  or 
proposes  to  provide  services  to  the 
homeless. 

Substantially  equivalent.  Property 
that  is  functionally  suitable  for  the 
approved  Title  V  application.  For 
example,  if  the  representative  of  the 
homeless  had  an  approved  Title  V 
application  for  a  building  that  would 
accommodate  100  homeless  persons  in 
an  emergency  shelter,  the  replacement 
facility  would  also  have  to 
accommodate  100  at  a  comparable  cost 
for  renovation. 

Substantially  equivalent  funding. 
Sufficient  funding  to  acquire  a 
substantially  equivalent  facility. 

Surplus  property.  Any  property  not 
required  for  the  needs  and  the  discharge 
of  the  responsibilities  of  any  Federal 
land  holding  agency  as  determined  by 
the  Secretary  of  Defense. 

Title  V.  Title  V  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  of 
1987  (42  U.S.C.  11411)  as  amended  by 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1994  (Pub.  L.  103-160). 

Urban  county.  A  county  within  a 
metropolitan  area  as  defined  at  24  CFR 
570.3. 

§92.10  Applicability. 

(a)  General.  This  part  applies  to  all 
installations  that  are  approved  for 
closure/realignment  by  the  President 
and  Congress  under  Pub.  L.  101-510 
after  October  25, 1994. 


(b)  Request  for  inclusion  under  this 
process.  This  part  also  applies  to 
installations  that  were  approved  for 
closure/realignment  under  either  Pub.  L. 
100-526  or  Pub.  L.  101-510  prior  to 
October  25, 1994  and  for  which  an  LRA 
submitted  a  request  for  inclusion  under 
this  part  to  DoD  by  December  24, 1994. 

A  list  of  such  requests  was  published  in 
the  Federal  Register  on  May  30, 1995 
(60  FR  28089-28091). 

(1)  Installations  with  pending  but  not 
approved  Title  V  applications  as  of 
October  25, 1994.  The  LRA  shall 
consider  and  specifically  address  any 
application  for  use  of  buildings  and 
property  to  assist  the  homeless  that 
were  received  by  HHS  prior  to  October 
25, 1994  and  were  pending  with  the 
Secretary  of  HHS  on  that  date.  These 
pending  requests  shall  be  addressed  in 
the  LRA’s  homeless  assistance 
submission. 

(2)  Installations  with  approved  Title  V 
applications.  Where  property  has  an 
approved  Title  V  application,  yet  has 
not  been  assigned  or  otherwise  disposed 
of  by  the  Military  Department,  the  LRA 
must  insure  that  its  homeless  assistance 
submission  provides  the  Title  V 
applicant  with: 

(i)  The  property  requested; 

(ii)  Properties,  on  or  off  the 
installation,  that  are  substantially 
equivalent  to  those  requested; 

(iii)  Sufficient  funding  to  acquire  such 
substantially  equivalent  properties; 

(iv)  Services  and  activities  that  meet 
the  needs  identified  in  the  application; 
or 

(v)  A  combination  of  the  properties, 
funding  and  services  and  activities 
described  previously. 

(c)  Revised  Title  V  process.  All  other 
installations  approved  for  closure  or 
realignment  under  either  Pub.  L.  100- 
526  or  Pub.  L.  101-510  prior  to  October 
25, 1994  for  which  there  has  been  no 
request  for  consideration  under  this 
part,  are  covered  by  the  process 
stipulated  under  Title  V.  Buildings  or 
property  that  were  transferred  or  leased 
for  homeless  use  under  Title  V  prior  to 
October  25, 1994  may  not  be 
reconsidered  under  Ais  part. 

§  92.15  Waivers  and  extensions  of 
deadlines. 

(a)  After  consultation  with  the  LRA 
and  HUD,  DoD,  through  the  Assistant 
Secretary  of  Defense  (Economic 
Security),  upon  a  finding  that  it  is  in  the 
interest  of  the  communities  affected  by 
the  closure/realignment  of  the 
installation,  may  extend  or  postpone 
any  deadline  contained  in  this  part. 

(b)  Upon  completion  of  a 
determination  and  finding  of  good 
cause,  and  except  for  deadlines  and 


actions  required  on  the  part  of  DoD, 

HUD  may  waive  any  provision  of 
§§  92.20  through  92.45  in  any  particular 
case,  subject  only  to  statutory 
limitations. 

§  92.20  Overview  of  the  process. 

(a)  Responsibilities  of  the  Military 
Department.  The  Military  Department 
shall  make  installation  properties 
availably  to  other  DoD  components  and 
Federal  agencies  pursuant  to  32  CFR 
part  91.  The  MiUtary  Department  will 
keep  the  LRA  informed  of  other  Federal 
interest  in  the  property  during  this 
process.  Upon  completion  of  this 
process  the  Military  Department  will 
notify  HUD  and  will  notify  either  the 
LRA,  or  the  Chief  Executive  Officer  of 
the  state,  as  appropriate,  and  publish  a 
list  of  surplus  property  on  the 
installation  that  will  be  available  for 
reuse  in  the  Federal  Register  and  a 
newspaper  of  general  circulation  in  the 
commimities  in  the  vicinity  of  the 
installation. 

(b)  Recognition  of  the  LRA.  As  soon  as 
practicable  after  the  list  of  installations 
recommended  for  closme  or 
realignment  is  approved,  DoD,  through 
OEA,  will  recognize  an  LRA  for  the 
installation.  Upon  recognition,  DoD 
shall  publish  the  name,  address,  and 
point  of  contact  for  the  LRA  in  the 
Federal  Register  and  in  a  newspaper  of 
general  circulation  in  the  communities 
in  the  vicinity  of  the  installation. 

(c)  Responsibilities  of  the  LRA.  The 
LRA  should  begin  to  conduct  outreach 
efforts  with  respect  to  the  installation  as 
soon  as  is  practicable  after  the  date  of 
approval  of  closure/realignment  of  the 
installation.  Although  the  process  may 
begin  at  any  time  after  this  date  of 
approval,  the  local  reuse  planning 
process  must  begin  no  later  than  &e 
completion  of  Federal  screening 
procedures  which  is  deemed  to  be  the 
date  of  the  DoD  Federal  Register 
publication  of  available  property 
described  at  §  92.20(a).  For  those 
installations  that  have  begun  the  process 
described  in  this  part  prior  to 
publication  of  this  rule,  HUD  will,  on  a 
case  by  case  basis,  determine  whether 
the  statutory  requirements  have  been 
fulfilled  and  whether  any  additional 
requirements  listed  in  this  part  should 
be  required.  Upon  the  Federal  Register 
publication  described  in  §  92.20(a),  the 
LRA  shall: 

(1)  Publish,  within  30  days,  in  a 
newspaper  of  general  circulation  in  the 
communities  in  the  vicinity  of  the 
installation,  the  time  period  during 
which  the  LRA  will  receive  notices  of 
interest  from  state  and  local 
governments,  representatives  of  the 
homeless,  and  other  interested  parties. 
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This  publication  shall  include  the  name, 
address,  telephone  niunbers  and  the 
point  of  contact  for  the  LRA  and 
information  on  the  prescribed.fonn  and 
contents  of  the  notice  of  interest.  The 
LRA  shall  notify  DoO  of  the  deadline 
specified  for  receipt  of  notices  of 
interest. 

(1)  For  all  installations  selected  for 
closure  or  realigiunent  priortol995  that 
have  elected  to  proceed  under  Pub.  L. 
103-421  and  wUeh  have  begun 
receiving  notices  of  interest  prior  to 
publication  of  this  rule,  the  LRA  shall 
have  accepted  notices  of  interest  for  not-' 
less  than  30  days  and  not  more  than  180 
days  firom  the  date  the  LRA  submitted 

a  request  for  inclusion  imder  this 
process  as  described  at  §  92.10(b).  For 
installations  sheeted  for  closure  or 
realignment- prior  to  1995- for.  which  the 
LRA  has  notbegun  or  has  not  completed 
the  acceptance  of  notices  of  inter^t 
prior. to.  publication  uf  this  part,  the  LRA 
shall  accept  notices  of  interest  for  not 
less  dian  30  days  and  not  more  than  90 
days  from  the  later  j>f  the  date  of 
publication  of  this  part  or  the  date  of 
HUD’s  publication  of  24  CFR  part  586. 

(ii)  For  installations  selected  for 
closure  or  realignment  in  1995  or 
thwe^er,  notices  nf  interest  shedl  be 
accepted  for  a  minimum- of  90  days  and 
not  more  than  180  days. 

(2)  Prescribe  the  form  and  contents  of 
notices  of  interest. 

(i)  The  LRA  may  not  release  to  the 
public  any  information  submitted  \mder 
this  part  without  die  consent  of  the 
representative  of  thehomeless 
concerned  unless  sudi'ielease  is 
authorized-under  Federal  law  and  under- 
the  law  of  the  state  and  communities  in 
which  the  installation  concemed.is 
located. 

(ii)  The  notices  of  intmest  from 
representatives  of  thee  homeless  must 
include: 

(A)  A  (tescription  of  the  homeless 
assistance  program  proposed,  including 
the  purposes  to  winch  the  property  or  ' 
facility  will  be^put,  whidi  may  include 
uses  such  as  supportive  %rvices,  job 
and  ^lls  training,  employment 
programs,  shelters,  transitional  housing 
or  housing  with  no  established- 
limitation  on  the  amount  of  time  of 
residence,  food  andnlothing  banks, 
treatment  facilities,  or  any  ^er  activity 
which  clearly  meets  an  identified  need 
of  the  homeless  and  fills  a  gap  in  the  . 
continumn  of  care; 

(B)  A  description  ofihe  need  for  the 
prewram;  . 

(C)  A  description  of  the.  extent  to 
which  the  pro^am  is  or  will  be 
coordinated,  with  other  homeless  - 
assistaime  programs  in  the  communities 
in  the  vicinity  of  the  installation; 


(D)  Information  about  the  physical, 
requirements  necessary  to  carry  out  the 
program  including  a  description  of  the 
buildings  and  property  at  the 
installation  that  are  necessary  to  carry 
out  the  pro^am; 

(E)  A  description  of  the  representative 
of  the  homelesswhich  is  submitting  the 
notice,  its  capacity  to  carry  out  the 
program  ancLits-'financial  plan  for 
implementing  the  program;  and 

(F)  An  assessment  of  the  time 
required  in  order  to  conunence  carrying 
out  the  program. 

(iii)  The  notices  of  interest  from 
entities  other  than  represmitatives-of  the 
homeless  should  specify  the  name  of  the 
entity  and  specific  -interest  in  property 
orfadlities,  along  with  a  description  of 
the  plaimed  us& 

(3)  Undertake  outreach  efforts  ta 
represmtatives  of  the  homdess  by 
contacting  local  govenunent  officials 
and  other  persons  oc.  entities  that  may 
be  intere^ed  in  assisting  the  homeless 
within  the  vicinity  of  the-installation. 

(i)  The  LRA  may  invitaporsems  and 
organizatiems  identified  onthe  HUD  list 
of  representatives  of  the  homeless  and 
any  other  representatives  of  ffie 
homeless  with  which  the  LRA  is 
familiar,  operating  in  the  vicinity  of  the 
installation,  to  the  workshop  described 
in  §  92.20(c)(3)Ui). 

(ii)  The  LRA  in  coordination  with  die 
Military  Department- and  HUD  shall 
conduct  at  least  one  workshop  where, 
representatives  of  the  homeless  have  an 
opportunity  to; 

(A)  Learn  about  the  closure/ 
realignmeid-and  disposal  process; 

(B)  Tour  thabuilcungs  and  properties 
available  either  on  ox  off  the 
installation; 

(C)  Learn  aboutihe  LRA’s  process  and 
schedule- for  receiving  notices  of  iiderest 
as  guided  by  §  92.20(g)(2);  and 

^)  Learn  ahoutany  ^own  land  use  - 
constraints  affecting  the  available 
property  and  building. 

(iii)  Ihe  LRA  should  meet  with 
representatives  of  the  homeless  that 
express  interest  in  discussii^  possible 
uses  for  these  properties  to  alleviate 
gapsiin  the  continuum  of  care. 

(4)  Consider  various  properties  in 
response  to  the  notices  of  interest.  The 
LRA  may.  consider  property  that  is 
located  off  the  installation. 

(5)  Develop  an  application,  which 
includes  die  redevelopment  plan  and 
the  homeless  assistance  submission. 
This  application  shall  consider  the 
notices  of  interest  received  firom  state  . 
and  locaLgovemments,  representatives 
of  the  homeless,  and  other  interested 
parties.  This  riiallinolude,  butnot  be 
limited  to,  entities  eligible  for  public 
benefit  transfers  imder  the  Federal 


Property  and  Administrative  Services 
Act  of  1949,  as  amended  (40  U.S.C. 

472);  representatives  of  the  homeless; 
commercial,  industrial,  and  residential 
development  interests;  and,  other 
interests.  From  the  deadline  date  for 
receipt  of  notices  of  interest  described  at 
§  92.20(c)(1),  the  LRA  shall  have  270 
days  to  complete  nnd  submit  the  LRA 
application  to  DoD  and  HUD.  The 
application  requirements  are  described 
at  §92.30. 

(6)  Make  the  draft  application 
available^^to  the-public  for  review  and 
commentthrovighout  the  process  of 
developing  the  application.  The  LRA 
must  conduct  at  least  one  public  hearing 
on  the  application  prior  to  its  submittal 
to  HUD  a^  DoD,.and  a-summary  of 
these  public  comments  shall  be 
included  in  the  application  when  it  is 
sulnnitted. 

(d)  State;  local,  and  public  benefit- 
screening,  The  LRA  should,  while 
conducting  its.  outreach  effmts,  work- 
with  the  federal  agencies  that  sponsor  ~ 
public  benefit  transfers  \mdetrthe 
Federal  Property  and  Administrative 
Services  Act  of  1949.  Those  agmicies 
can  provide-a  list  of  partiesin  the 
vicinity  of  the  installation  that-mi^tbe 
interested  in  and  eligible  for  public 
benefit  transfers.  The  LRA' should  make 
a  reasooablo^ort  to  inform  such 
parties  of  the  availability  cd  the  property 
and  ihcoiporate  their  interests  within 
the  planning. process.  These  requests  are 
not  required  tobe  met,  but  must  be 
considered. 

$92.2Sl  HUDte  negotiations  and 
consultationa  wittHhe  LPtA. ' 

HUD  may  negotiate  and  consult  with 
the  LRA  before  orduring  the  course  of. 
preparation  of  the.  LRA  application  and  - 
during  HUD’s  reviewthereof  with  a 
view  toward  avoiding  any  preliminary  - 
determination. that  the  application  do^s- 
not  meet  any  requirement  of  this  part.' 
HUD  wilLprovide  the  LRA  with  a  list 
of  persons  and  organizations  that  are 
representatives  of  the  homeless, 
operating  in  the  vicinity  ofthe 
installation. . 

§  92.30  LRA  applieation. 

(a)  Redevelopment  plan.  A  copy  of  the 
redevelopmentplan  shall  be  part  of  the 
application. 

(b)  Homeless  assistance  submission. 
This  componmit  of  the  application  shall 
include  t^  following: 

(1)  Information  obout homelessness  in 
the  communities^  in  the  vicinity  ofthe 
installation. 

(i)  A  list  of  all  the  jurisdictions  which 
comprise  the  LRA. 
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(ii)  A  description  of  the  unmet  need 
in  the  continmnn  of  care  system  within 
each  jurisdiction,  which  should  include 
information  about  any  gaps  that  exist  in 
the  continmnn  of  care  for  particular 
homeless  subpopulations  The  source  for 
this  information  shall  depend  upon  the 
size  and  nature  of  the  jurisdiction(s)  that 
comprise  the  LRA.  LRAs  representing: 

(A)  Jmisdictions  that  are  required  to 
submit  a  Consolidated  Plan  shall 
include  a  copy  of  their  Homeless  and 
Special  Needs  Population  Table, 

Priority  Homeless  Needs  Assessment 
Table,  and  narrative  description  thereof 
firom  that  Consolidated  Plan  including 
the  inventory  of  facilities  and  services 
that  assist  the  homeless  in  the 
jurisdiction. 

(B)  Jurisdictions  that  are  part  of  an 
urban  county  that  is  required  to  submit 
a  Consolidated  Plan  shall  include  a 
copy  of  their  Homeless  and  Special 
Needs  Population  Table,  Priority 
Homeless  Needs  Assessment  Table,  and 
narrative  description  thereof  from  that 
Consolidated  Plan  including  the 
inventory  of  facilities  and  services  that 
assist  the  homeless  in  the  jurisdiction. 

In  addition,  the  LRA  shall  explain  what 
portion  of  the  homeless  population  and 
subpopulations  described  in  the 
Consolidated  Plan  are  attributable  to  the 
jurisdiction  it  represents. 

(C)  Jurisdictions  not  described  by 
paragraph  (b)(l)(ii)(A)  or  (b)(l)(ii)(B)  of 
this  section  shall  submit  a  narrative 
description  of  what  it  perceives  to  be 
the  homeless  population  within  the 
jurisdiction(s)  it  represents  and  a  brief 
inventory  of  the  facilities  and  services 
that  assist  homeless  persons  6md 
families  within  each  jurisdiction.  LRAs 
that  represent  these  jurisdictions  are  not 
required  to  conduct  surveys  of  the 
homeless  population. 

(2)  Proposed  assistance  to  homeless 
persons  and  families,  (i)  A  description 
of  the  proposed  activities  to  be  carried 
out  on  or  off  the  installation  and  a 
discussion  of  how  these  activities  meet 
the  needs  of  the  homeless  by  addressing 
the  gaps  in  the  continmnn  of  care.  The 
activities  need  not  be  limited  to 
expressions  of  interest  in  property,  but 
may  also  include  discussion  of  how 
economic  redevelopment  may  benefit 
the  homeless; 

(ii)  A  copy  of  each  notice  of  interest 
from  representatives  of  the  homeless  for 
use  of  building  and  property  and  a 
description  of  the  manner  in  which  the 
LRA  application  addresses  the  need 
expressed  in  each  notice  of  interest.  If 
the  LRA  determines  that  a  particular 
notice  of  interest  should  not  be  awarded 
property,  an  explanation  of  why  the 
LRA  determined  not,to  support  that 
notice  of  interest,  the  reasons  for  which 


may  include  the  impact  of  the  program 
contained  in  the  notice  of  interest  on  the 
community  as  described  in  paragraph 
(b)(2)(iii)  of  this  section;  and 

(iii)  A  description  of  ^e  impact  that 
the  implemented  redevelopment  plan 
will  have  on  the  community.  This  shall 
include  information  on  how  the  LRA’s 
redevelopment  plan  might  impact  the 
character  of  existing  neighborhoods 
adjacent  to  the  properties  proposed  to 
he  used  to  assist  the  homeless  and 
should  discuss  alternative  plans.  Impact 
on  schools,  social  services, 
transportation,  infrastructure, 
concentration  of  minorities  and/or  low 
income  persons  also  shall  be  discussed. 

(3)  Buildings  and  properties,  (i)  A 
copy  of  the  legally  binding  agreements 
that  the  LRA  proposes  to  enter  into  with 
the  representative(s)  of  the  homeless 
selected  by  the  LRA  to  implement 
homeless  programs  that  fill  gaps  in  the 
existing  continuum  of  care.  The  legally 
binding  agreements  shall  provide  for  a 
process  for  negotiating  alternative 
arrangements  that  would  enable  the 
same  balance  of  interests  made 
originally  in  the  event  that  an 
environmental  review  conducted  imder 
§  92.45(a)  subsequent  to  HUD  approval 
indicates  that  any  property  identified 
for  transfer  in  the  agreement  is  not 
suitable  for  the  intended  purpose. 

Legally  binding  agreements  must  also 
provide  for  the  reversion  or  transfer, 
either  to  the  LRA  or  to  another  entity  or 
entities  of  the  buildings  and  property  in 
the  event  they  cease  to  be  used  for  the 
homeless; 

(ii)  A  description  of  how  buildings 
and  properties  either  on  or  off  the 
installation  will  be  used  to  fill  some  of 
the  gaps  in  the  current  continuum  of 
care  system  and  an  explanation  of  the 
suitability  of  the  buildings  and  property 
for  that  use;  and 

(iii)  Information  on  the  availability  of 
general  services  such  as  transportation, 
police,  fire,  and  a  discussion  of 
infrastructure  such  as  water,  sewer,  and 
electricity  in  the  vicinity  of  the 
proposed  homeless  activities. 

(4)  Balance  with  economic  and  other 
development  needs,  (i)  An  assessment  of 
the  manner  in  which  the  application 
balances  the  expressed  needs  of  the 
homeless  and  the  needs  of  the 
commimities  comprising  the  LRA  for 
economic  redevelopment  and  other 
development;  and 

(ii)  An  explanation  of  how  the  LRA 
application  is  consistent  with  the 
appropriate  Consolidated  Plan(s)  or  any 
other  existing  housing,  social  service, 
commimity,  economic,  or  other 
development  plans  adopted  by  the 
jurisdictions  in  the  vicinity  of  the 
installation. 


(5)  Outreach.  The  LRA  shall  explain 
how  the  outreach  requirements 
described  at  §  92.20(c)(3)  have  been 
fulfilled.  This  explanation  shall  include 
a  list  of  the  representatives  of  the 
homeless  with  which  the  LRA  consulted 
in  preparing  the  application. 

(c)  Public  comments.  The  LRA 
application  shall  include  the  materials 
described  at  §  92.20(c)(6).  These 
materials  shall  be  prefaced  with  an 
overview  of  the  citizen  participation 
process  observed  in  preparing  the 
application. 

§  92.35  HUD’S  review  of  the  application. 

(a)  Timing.  HUD  shall  complete  a 
review  of  each  application  no  later  than 
60  days  after  its  receipt  by  HUD. 

(b)  Standards  of  review.  The  purpose 
of  the  review  is  to  determine  whether 
the  application  is  complete  and,  with 
respect  to  the  expressed  interest  and 
requests  of  representatives  of  the 
homeless,  whether  the  redevelopment 
plan: 

(1)  Need.  Takes  into  consideration  the 
size  and  nature  of  the  homeless 
population  in  the  commimities  in  the 
vicinity  of  the  installation,  the 
availability  of  existing  services  in  such 
communities  to  meet  the  needs  of  the 
homeless  in  such  communities,  and  the 
suitability  of  the  buildings  and  property 
covered  by  the  application  for  use  and 
needs  of  the  homeless  in  such 
communities. 

(2)  Impact.  Takes  into  consideration 
any  economic  impact  of  the  homeless 
assistance  imder  the  plan  on  the 
communities  in  the  vicinity  of  the 
installation,  including: 

(i)  Whether  the  plan  is  feasible  in 
li^t  of  demands  that  would  he  placed 
on  available  social  services,  poUce  and 
fire  protection,  and  infirastructure  in  the 
community;  and 

(ii)  Whether  the  application  is 
consistent  with  the  Consohdated  Plan(s) 
or  any  other  existing  housing,  social 
service,  community,  economic,  or  other 
development  plans  adopted  by  the 
jurisdictions  in  the  vicinity  of  the 
installation. 

(3)  Balance.  Balances  in  an 
appropriate  manner  the  needs  of  the 
commimities  in  the  vicinity  of  the 
installation  for  economic  redevelopment 
and  other  development  with  the  needs 
of  the  homeless  in  such  communities. 

(4)  Outreach.  Was  developed  in 
consultation  with  representatives  of  the 
homeless  and  the  homeless  assistance 
planning  hoards,  if  any,  in  the 
communities  in  the  vicinity  of  the 
installation. 

(i)  HUD  will  examine  whether  the 
outreach  requirements  described  at 
§  92.20(c)(3)  have  been  fulfilled  by  the 
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LRA.  HUD  will  carefully  review  the 
outreach  process  to  insure  that  the  LRA 
advertised  the  availability  of  installation 
properties  to  representatives  of  the 
homeless. 

(ii)  HUD  will  compare  the  list  of 
homeless  representatives  contacted  by 
the  LRA  against  contacts  maintained  by 
the  local  HUD  Field  Office. 

(5)  Properties.  Specifies  the  manner  in 
which  buildings  and  property, 
resources,  and  assistance  on  or  off  the 
installation  will  be  made  available  for 
homeless  assistance  purposes.  HUD  will 
he  mindful  of  the  uniqueness  of  each 
installation.  HUD  will  review  this 
process  so  that  it  is  confident  that  the 
LRA  will  make  these  buildings  and 
properties  available  to  representatives  of 
the  homeless  in  a  timely  fashion. 

(c)  Notice  of  determination.  (1)  HUD 
shall,  no  later  than  the  60th  day  after  its 
receipt  of  the  application,  unless  such 
deadline  is  extended  pursuant  to 

§  92.15(a),  send  written  notification  both 
to  DoD  and  the  LRA  of  its  preliminary 
determination  that  the  application 
meets  or  fails  to  meet  the  requirements 
of  paragraph  (b)  of  this  section.  If  the 
application  fails  to  meet  the 
requirements,  HUD  will  send  the  LRA: 

(1)  A  summary  of  the  deficiencies  in 
the  application; 

(ii)  An  explanation  of  the 
determination;  and 

(iii)  A  statement  of  how  the  LRA  must 
address  the  determinations. 

(2)  In  the  event  that  no  application  is 
submitted  and  no  extension  is  requested 
as  of  the  deadline  specified  in 

§  92.20(c)(5),  and  the  state  turns  down  a 
DoD  written  request  to  become 
recognized  as  the  LRA,  the  absence  of 
such  application  will  trigger  an  adverse 
determination  by  HUD  effective  on  the 
date  of  the  lapsed  deadline.  Under  these 
conditions,  HUD  will  follow  the  process 
described  at  §  92.40. 

(d)  Opportunity  to  cure.  (1)  The  LRA 
shall  have  90  days  from  its  receipt  of  the 
notice  of  preliminary  determination 
under  paragraph  (c)(1)  of  this  section 
within  which  to  submit  to  HUD  a 
revised  application  which  addresses  the 
determinations  listed  in  the  notice. 
Failure  to  submit  a  revised  application 
shall  result  in  a  final  determination  that 
the  redevelopment  plan  fails  to  meet  the 
requirements  of  paragraph  (b)  of  this 
section. 

(2)  HUD  shall,  within  30  days  of  its 
receipt  of  the  LRA’s  resubmission,  send 
written  notification  of  its  final 
determination  to  both  DOD  and  the 
LRA. 

§92.40  Adverse  determinations. 

(a)  Solicitation  of  proposals.  If  HUD 
detenfiines  that  the  LRA’s  resubmission 


fails  to  meet  the  requirements  of 
§  92.35(b)  or  if  no  resubmission  is 
received,  HUD: 

(1)  Shall  review  the  original 
application  including  the  notices  of 
interest  submitted  by  representatives  of 
the  homeless; 

(2)  Shall  consult  with  the 
representatives  of  the  homeless,  if  any, 
for  purposes  of  evaluating  the 
continuing  interest  of  such 
representatives  in  the  use  of  buildings 
or  property  at  the  installation  to  assist 
the  homeless;  and 

(3)  May  request  that  each  homeless 
representative  submit  a  proposal  for  use 
of  buildings  or  property  at  the 
installation  to  assist  the  homeless, 
including: 

(i)  A  description  of  the  program  of 
such  representative  to  assist  the 
homeless; 

(ii)  A  description  of  the  memner  in 
which  the  buildings  and  property  that 
the  representative  proposes  to  use  for 
such  purpose  will  assist  the  homeless; 

(iii)  Such  information  as  HUD 
requires  in  order  to  determine  the 
financial  capacity  of  the  representative 
to  carry  out  the  program  and  to  ensure 
that  the  program  will  be  carried  out  in 
compliance  with  Federal  environmental 
law  and  Federal  law  against 
discrimination;  and 

(iv)  A  certification  fi-om  the  local 
community  that  police  services,  fire 
protection  services,  and  water  and 
sewer  services  available  in  the 
communities  in  the  vicinity  of  the 
installation  concerned  are  adequate  for 
the  program. 

(b)  Review  of  proposals.  HUD  shall 
review  the  proposal  in  accordance  with 
the  following  criteria: 

(1)  The  degree  to  which  the  proposal 
submitted  by  the  representatives  meets 
each  of  the  four  criteria  listed  in 
paragraph  (a)(3)  of  this  section. 

(2)  The  extent  to  which  the  proposal 
fills  a  gap  in  the  community’s 
continuum  of  care  system. 

(3)  The  extent  to  which  the  proposal 
balances  in  an  appropriate  manner  the 
needs  for  the  commimities  in.  the 
vicinity  of  the  installation  for  economic 
development  and  other  development 
with  the  needs  of  the  homeless. 

(4)  How  the  proposal  specifies  the 
manner  in  which  buildings  and 
property  and  resources  and  assistance 
on  and  off  the  installation  will  be  made 
available  for  the  homeless. 

(c)  Environmental  review.  HUD,  in 
cooperation  with  DoD,  shall  complete 
an  environmental  review  under  NEPA 
and  other  applicable  environmental 
laws  and  authorities  listed  in  24  CFR 
50.4  before  accepting  a  proposal  under 
this  part. 


(d)  Notice  of  decision.  HUD  shall 
notify  DOD  and  the  LRA,  within  90  days 
of  its  receipt  of  the  revised  apphcation, 
of  its  acceptance  of  a  proposal  and  shall 
identify  the  buildings  and  property  to  be 
disposed  of  and  the  entities  to  which 
they  should  be  transferred. 

§  92.45  Disposal  of  buildings  and  property. 

(a)  Public  benefit  transfer  screening. 
After  the  local  redevelopment  plan  is 
accepted  for  planning  purposes  by  the 
Military  Department  and  accepted  by 
HUD,  the  Military  Department  will 
conduct  an  official  public  benefit 
transfer  screening  in  accordance  with 
the  Federal  Property  Management 
Regulations  (41  CFR  101-47.303-2) 
based  upon  the  uses  identified  in  the 
redevelopment  plan.  Federal  sponsoring 
agencies  shall  notify  eligible  applicants 
that  any  request  for  property  must  be 
consistent  with  the  uses  identified  in 
the  redevelopment  plan.  At  the  request 
of  the  LRA,  the  Military  Department 
may  conduct  the  official  state  and  local 
public  benefit  screening  before  the 
completion  of  the  redevelopment  plan. 

(b)  Environmental  review.  The 
Military  Department  shall  complete  an 
environmental  review  of  the  installation 
in  compliance  with  NEPA  and  CERCLA 
prior  to  disposal  of  the  property.  The 
Military  Department  may  adopt  an 
environmental  review  completed  imder 
§  92.40(c). 

(c)  Disposal.  Upon  receipt  of  a  notice 
of  approval  of  an  application  from  HUD 
imder  §  92.35(c)  and  §  92.40(d),  DOD 
shall,  without  consideration,  dispose  of 
the  subject  buildings  and  property  in 
compliance  with  the  approved 
application,  either  to  the  LRA  or 
directly  to  the  representative(s)  of  the 
homeless. 

(d)  LRA’s  responsibility.  The  LRA 
shall  be  responsible  for  the 
implementation  of  and  compliance  with 
legally  binding  agreements  under  the 
application. 

(e)  Reversions  to  the  LRA.  If  a  building 
or  property  reverts  to  the  LRA  imdcr  a 
legally  binding  agreement  under  the 
application,  the  LRA  shall  take 
appropriate  actions  to  secure,  to  the 
maximum  extent  practicable  the 
utilization  of  the  Gilding  or  property  by 
other  homeless  representatives  to  assist 
the  homeless.  An  LRA  may  not  be 
required  to  utilize  the  building  or 
property  to  assist  the  homeless. 

Dated:  August  1, 1995. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Uaison 
Officer,  Department  of  Defense. 

[FR  Doc.  95-19245  F^ed  8-7-95;  8:45  arc) 
BILUNQ  CODE  S00(M>4-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  144-^7041;  FRL-5264-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
impiementation  Pian  Revision,  San 
Diego  County  Air  Poliution  Control 
District,  South  Coast  Air  Quality 
Management  District,  and  Ventura 
County  Air  Poliution  Control  District 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  finalizing  the  approval 
of  revisions  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  March  28, 1995 
and  April  19, 1995.  The  revisions 
concern  rules  horn  the  following 
districts:  San  Diego  County  Air 
Pollution  Control  District  (SDCAPCD); 
South  Coast  Air  Quality  Management 
District  (SCAQMD);  and  Ventura  County 
Air  Pollution  Control  District 
(VCAPCD).  This  approval  action  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  The  intended  effect  of 
approving  these  rules  is  to  regulate 
emissions  of  volatile  organic 
compounds  (VOCs)  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
This  final  action  serves  as  a  final 
determination  that  the  deficiencies  in 
the  rules  that  started  sanction  clocks 
have  been  corrected  and  that  any 
sanctions  or  Federal  Implementation 
Plan  (FTP)  obligations  triggered  by  those 
deficiencies  are  permanently  stopped. 
The  rules  control  VOC  emissions  from 
fixed  and  floating  roof  tanks  at  bulk 
plants  and  terminals;  bakery  ovens;  and 
the  coating  of  metal  parts  and  products. 
Thus,  EPA  is  finalizing  the  approval  of 
these  rules  into  the  California  SIP  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
EFFECTIVE  DATE:  This  action  is  effective 
on  September  7, 1995. 

ADDRESSES:  Copies  of  the  rules  and 
EPA’s  evaluation  report  for  each  rule  are 
available  for  public  inspection  at  EPA’s 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
available  for  inspection  at  the  following 
locations: 

Rulemaking  Section  (A-5-3),  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 


Environmental  Protection  Agency,  Air 
Docket  (6102),  401  “M”  Street,  S.W., 
Washington,  D.C.  20460. 

California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  “L”  Street, 
Sacramento,  CA  95814. 

San  Diego  County  Air  Pollution  Control 
District,  9150  Chesapeake  Drive,  San 
Diego,  CA  92123. 

South  Coast  Air  Quality  Management 
District,  21865  E.  Copley  Drive, 
Diamond  Bar,  CA  91765^182. 

Ventura  County  Air  Pollution  Control 
District,  669  County  Square  Drive, 
Second  Floor,  Ventura,  CA  93003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Rulemaking 
Section,  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1197. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  March  28, 1995  in  60  FR  15891, 
EPA  proposed  to  approve  SDCAPCD’s 
Rule  61.1,  Receiving  and  Storing 
Volatile  Organic  Compoimds  at  Bulk 
Plants  and  Bulk  Terminals  into  the 
CaUfomia  SIP.  On  April  19, 1995  in  60 
FR  19554,  EPA  proposed  to  approve  the 
following  rules  into  the  California  SIP: 
SCAQMD’s  Rule  1153,  Commercial 
Bakery  Ovens;  and  VCAPCD’s  Rule 
74.12,  Surface  Coating  of  Metal  Parts 
and  Products.  Rule  61.1  was  adopted  by 
SDCAPCD  on  January  10, 1995;  Rule 
1153  was  adopted  by  SCAQMD  on 
January  13, 1995;  and  Rule  74.12  was 
adopted  by  VCAPCD  on  January  10, 
1995.  These  rules  were  submitted  by  the 
California  Air  Resources  Board  (CARB) 
to  EPA  on  January  24, 1995  (SDCAPCD 
61.1)  and  February  24, 1995  (SCAQMD 
1153  and  VCAPCD  74.12).  These  rules 
were  submitted  in  response  to  EPA’s 
1988  SIP-Call  and  the  CAA  section 
182(a)(2)(A),  which  required  that 
nonattainment  areas  fix  their  deficient 
reasonably  available  control  technology 
(RACT)  rules  for  ozone  in  accordance 
with  EPA  guidance  that  interpreted  the 
requirements  of  the  pre-amended  Act.  A 
detailed  discussion  of  the  background 
for  each  of  the  above  rules  and 
nonattainment  areas  is  provided  in  the 
NPRMs  cited  above. 

EPA  has  evaluated  all  of  the  above 
rules  for  consistency  with  the 
requirements  of  the  CAA  and  with 
EPA’s  regulations  and  interpretations  of 
these  requirements  as  expressed  in  the 
various  EPA  policy  guidance  documents 
referenced  in  the  NPRMs  cited  above. 
EPA  has  found  that  the  rules  meet  the 
applicable  requirements.  A  detailed 


discussion  of  the  rule  provisions  and 
evaluations  has  been  provided  in  60  FR 
15875  and  60  FR  19554  and  in  technical 
support  documents  (TSDs)  available  at 
EPA’s  Region  IX  office  (TSDs  dated 
March  7, 1995 — Rule  61.1;  and  March 
27, 1995— Rules  1153  and  74.12). 

Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  60  FR  15891  and  60  FR 
19554.  No  comments  were  received. 

EPA  Action 

EPA  is  finalizing  action  to  approve 
the  above  rules  for  inclusion  into  the 
CaUfomia  SIP.  EPA  is  approving  the 
submittal  under  section  110(k)(3)  as 
meeting  the  requirements  of  section 
110(a)  and  Part  D  of  the  CAA.  This 
approval  action  will  incorporate  these 
mles  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  these 
mles  is  to  regulate  emissions  of  VOCs  in 
accordance  with  the  requirements  of  the 
CAA. 

Nothing  in  this  action  should  be 
constmed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

The  0MB  has  exempted  this  action 
from  review  under  Executive  Order 
12866. 

Unfunded  Mandates 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (“Unfunded  Mandates  Act”), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  mles 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  state  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Part  D  of 
the  Clean  Air  Act.  These  mles  may  bind 
State,  local,  and  tribal  governments  to 
perform  certain  actions  and  also  require 
the  private  sector  to  perform  certain 
duties.  The  mles  being  approved  by  this 
action  will  impose  no  new  requirements 
because  affected  sources  are  already 
subject  to  these  regulations  under  State 
law.  Therefore,  no  additional  costs  to 
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State,  local,  or  tribal  governments  or  to 
the  private  sector  result  from  this  action. 

EPA  has  also  determined  tliat  this 
final  action  does  not  include  a  mandate 
that  may  result  in  estimated  costs  of 
$100  million  or  more  to  State,  local,  or 
tribal  governments  in  the  aggregate  or  to 
the  private  sector. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  July  14, 1995. 

Felicia  Marcus, 

Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)  (214)(i)(B)  and 
(215)(i)(A)(2)  and  (215)(i)(B)  to  read  as 
follows: 

§  52.220  Identification  of  plan. 
***** 

(cj*  *  * 

(214) *  *  * 

(i)*  ‘  * 

(B)  San  Diego  Coimty  Air  Pollution 
Control  District. 

(1)  Rule  61.1  adopted  on  January  10, 
1995. 

*  *  ,*  *  * 

(215) *  *  * 

(1) *  *  * 

(A) *  *  * 

(2)  Rule  1153  adopted  on  January  13, 
1995. 

(B)  Ventura  Coimty  Air  Pollution 
Control  District. 

(1)  Rule  74.12  adopted  on  January  10, 
1995. 

*  *  *  *  *  ' 

IFR  Doc.  95-19504  Filed  8-7-95;  8:45  am] 
BILUNQ  CODE  6S60-60-P 


40  CFR  Part  52 
[FRL-6274-1] 

Transportation  Conformity;  Approval 
of  Petition  for  Exemption  From 
Nitrogen  Oxides  Provisions, 

Transitional  Ozone  Nonattainment 
Area,  Colorado 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  approving  a  petition 
from  the  Denver  Regional  Council  of 
Governments  (DRCOG)  requesting  that 
the  Denver  metropolitan  area,  an  ozone 
nonattainment  area  classified  as 
transitional,  be  exempted  from  the 
requirements  regarding  the  control  of 
oxides  of  nitrogen  (NOx)  imposed  by  the 
Federal  conformity  rules.  The  initial 
petition  for  exemption  was  submitted  by 
DRCOG  on  May  25, 1994.  Supporting 
documentation  for  the  initial  petition 
was  submitted  August  1, 1994. 

EFFECTIVE  DATE:  This  action  is  effective 
as  of  July  28, 1995. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  these  actions  are  available 
for  public  inspection  during  normal 
business  hours  at  the  following  location. 
The  interested  persons  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  appropriate 
office  at  least  24  hours  before  the 
visiting  day.  U.S.  Environmental 
Protection  Agency,  Region  8,  Air 
Quality  Branch  (8ART-AP),  999  18th 
Street,  Suite  500,  Denver,  Colorado 
80202-2466. 

FOR  FURTHER  INFORMATION  CONTACT: 

Aimdrey  C.  Wilkins,  SIP  Section 
(8ART-AP),  Air  Programs  Branch, 
United  States  Environmental  Protection 
Agency,  Region  Vni,  999  18th  Street, 
Suite  500,  Denver,  Colorado,  80202- 
2466,  telephone  (303)  294—1379.  Fax: 
303-293-1229. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  182(f)  of  the  Clean  Air  Act 
requires  States  to  apply  the  same 
requirements  to  major  stationary  sources 
of  NOx  as  are  applied  to  major 
stationary  sources  of  VOC.  The  new 
NOx  requirements  are  reasonably 
available  control  technology  (RACT) 
and  new  source  review  (NSR).  Section 
182(f)  also  specifies  circumstances 
under  which  the  NOx  requirements 
would  be  limited  or  would  not  apply. 

EPA’s  general  and  transportation 
conformity  rules,  as  well  as  the 
Inspection  and  Maintenance  (I/M) 
regulations,  reference  the  section  182(f) 


exemption  process  as  a  means  for 
exempting  affected  areas  from  certain 
NOx  conformity  requirements.  See  58 
FR  62197,  November  24, 1993, 
Transportation  Conformity;  and  58  FR 
63240,  November  30, 1993,  General 
Conformity;  and  57  FR  52989,  I/M. 

Under  section  182(f)(1)(A),  an 
exemption  from  the  NOx  requirements 
may  be  granted  for  nonattainment  areas 
outside  an  ozone  transport  region  if  EPA 
determines  that  “additional  reductions 
of  NOx  would  not  contribute  to 
attainment”  of  the  ozone  NAAQS  in 
those  areas.  EPA  has  indicated  that  in 
cases  where  a  nonattainment  area  is 
demonstrating  attainment  with  3 
consecutive  years  of  air  quality 
monitoring  data,  without  having 
implemented  the  section  182(f)  NOx 
provisions,  it  is  clear  that  this  test  is  met 
since  “additional  reductions  of  NOx 
would  not  contribute  to  attainment”  of 
the  NAAQS  in  that  area. 

This  interpretation  is  discussed  in  a 
May  27, 1994  memorandum  from  John 
S.  Seitz,  Director,  Office  of  Air  Quality 
Planning  and  Standards  (OAQPS), 
entitled  “Section  182(f)  Nitrogen  Oxides 
(NOx)  Exemptions — Revised  Process 
and  Criteria.”  This  memorandum 
revised  relevant  portions  of  previously- 
issued  OAQPS  guidance  dated 
December,  1993,  entitled  “Guideline  for 
Determining  the  Applicability  of 
Nitrogen  Oxide  Requirements  under 
Section  182(f).”  Both  documents 
address  EPA’s  policy  regarding  NOx 
exemptions  for  areas  outside  an  ozone 
transport  region  that  have  air  quality 
monitoring  data  showing  attainment. 
The  Enhanced  I/M  regulations,  the 
section  182(f)  NOx  RACT  and  NSR 
requirements  and  the  guidance  cited 
above  apply  only  to  marginal  and  above 
ozone  nonattainment  areas,  but  not 
nonclassifiable  ozone  nonattainment 
areas  (i.e.,  submarginal,  transitional,  and 
.  incomplete/no  data).  However,  a  June 
17, 1994,  EPA  document  entitled 
“Confoimity;  General  Preamble  for 
Exemption  from  Nitrogen  Oxides 
Provisions”  (59  FR  31238)  (“General 
Preamble”),  among  other  things, 
provides  guidance  on  the  exemption  of 
nonclassifiable  ozone  nonattainment 
areas,  outside  an  ozone  transport  region, 
from  the  conformity  rule’s  NOx. 
requirements  based  on  air  quality 
monitoring  data  showing  attainment.  As 
a  transitional  ozone  nonattainment  area, 
the  Denver  metropolitan  area  falls 
within  the  “nonclassifiable”  category. 

Under  the  general  conformity  rule, 
NOx  emissions  that  are  caused  by 
federal  actions  that  exceed  applicable 
threshold  levels  are  required  to 
demonstrate  conformity  to  the 
applicable  SIP.  The  transportation 
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conformity  rule  requires  regional 
emissions  analysis  of  motor  vehicle 
NOx  emissions  for  ozone  nonattainment 
£md  maintenance  areas  in  order  to 
determine  the  conformity  of 
transportation  plans  and  programs  to 
implementation  plan  requirements.  This 
analysis  must  demonstrate  that  the  NOx 
emissions  which  would  result  from  the 
transportation  system  if  the  proposed 
transportation  plan  were  implemented 
are  within  the  total  allowable  level  of 
NOx  emissions  horn  highway  and 
transit  motor  vehicles  (“the  emission 
budget”)  as  identified  in  a  submitted  (or 
•  approved)  attainment  demonstration  or 
maintenance  plan.  Until  an  attainment 
demonstration  (or  for  nonclassifiable 
areas  a  maintenance  plan)  is  approved 
by  the  EPA,  the  regional  emissions 
analysis  of  the  transportation  system 
must  also  satisfy  the  “build/no-build” 
test.  That  is,  the  analysis  must 
demonstrate  that  emissions  from  the 
transportation  system,  if  the  proposed 
transportation  plan  and  program  were 
implemented,  would  be  less  than  the 
emissions  fi'om  the  transportation 
system  if  only  the  previous  applicable 
transportation  plan  and  program  were 
implemented.  Furthermore,  the  regional 
emissions  analysis  must  show  that 
emissions  fi’om  the  transportation 
system,  if  the  transportation  plan  or 
program  were  implemented,  would  be 
lower  than  1990  levels. 

With  respect  to  the  NOx  requirements 
of  the  conformity  rules,  DRCOG 
submitted  a  NOx  exemption  petition  on 
May  25, 1994  and  submitted  supporting 
documentation  via  a  letter  dated  August 
1, 1994.  Ambient  air  quality  data 
provided  with  the  DRCOG  petition 
showed  no  violations  of  the  ozone 
NAAQS  during  the  three-year  period 
from  1991  through  1993.  Further,  the 
Colorado  Air  Pollution  Control  Division 
(APCD)  provided  additional  air  quality 
data  for  the  same  time  period 
supporting  DRCOG’s  position  that  there 
were  no  violations. 

On  March  23, 1995,  EPA  announced 
its  proposed  approval  of  the  NOx 
exemption  request  for  the 
nonclassifiable  ozone  nonattainment 
area  of  the  Denver  metropolitan  area  (56 
FR  15269).  In  that  proposed  rulemaking 
action,  EPA  described  in  detail  its 
rationale  for  approving  this  NOx 
exemption  request,  considering  the 
specific  factual  issues  presented.  Rather 
than  repeating  that  entire  discussion  in 
this  dociunent,  it  is  incorporated  by 
reference  here.  Thus,  the  public  should 
review  the  notice  of  proposed 
rulemaking  for  relevant  backgroimd  on 
this  final  rulemaking  action. 


II.  Response  to  Comments 

The  EPA  requested  public  comments 
on  all  aspects  of  the  proposed  action  to 
approve  the  section  182(f)  petition  for 
the  Denver  metropolitan  area.  The  EPA 
received  six  letters  of  support. 

The  EPA  received  four  adverse 
comment  letters  and  one  letter 
requesting  a  clarification.  One  of  the 
adverse  letters  was  signed  hy  three 
environmental  groups  and  contained 
comments  objecting  to  the  EPA’s  general 
policy  on  section  182(f)  exemptions. 

This  group  of  three  requested  that  their 
letter  be  included  in  each  EPA 
rulemaking  action  for  section  182(f) 
petitions.  One  of  the  four  adverse 
comment  letters  was  received  on  August 
5, 1994,  prior  to  publication  of  the  EPA 
proposed  approval  rulemaking.  EPA 
also  receiv^  one  letter  that  was  not 
adverse  but  asked  that  the  impact  of 
granting  an  ozone  NOx  exemption  be 
made  clearer.  EPA  is  responding  to  all 
of  these  comments  in  the  final 
rulemaking. 

Comment  1 

Certain  commenters  argued  that  NOx 
exemptions  are  provided  for  in  two 
separate  parts  of  the  CAA,  section 
182(b)(1)  and  section  182(f).  Because  the 
NOx  exemption  tests  in  subsections 
182(b)(1)  and  182(f)(1)  include  language 
indicating  that  action  on  such  requests 
should  take  place  “when  [EPA] 
approves  a  plan  or  plan  revision,”  these 
commenters  conclude  that  all  NOx 
exemption  determinations  by  the  EPA, 
including  exemption  actions  taken 
under  the  petition  process  established 
by  subsection  182(f)(3),  must  occur 
during  consideration  of  an  approvable 
attainment  or  maintenance  plan,  unless 
the  area  has  been  redesignated  as 
attainment.  These  commenters  also 
argue  that  even  if  the  petition 
procedures  of  subsection  182(f)(3)  may 
be  used  to  relieve  areas  of  certain  NOx 
requirements,  exemptions  from  the  NOx 
conformity  requirements  must  follow 
the  process  provided  in  subsection 
182(b)(1),  since  this  is  the  only 
provision  explicitly  referenced  by 
section  176(c)(3)(A)(iii),  the  CAA’s 
conformity  provisions.  ' 

EPA  Response 

Section  182(f)  contains  very  few 
details  regarding  the  administrative 
procediure  for  acting  on  NOx  exemption 
requests.  The  absence  of  specific 
guidelines  by  Congress  leaves  EPA  with 
discretion  to  establish  reasonable 
procedures,  consistent  with  the 
requirements  of  the  Administrative 
Procedure  Act  (APA). 

The  EPA  disagrees  with  the 
commenters  regarding  the  process  for 


considering  exemption  requests  under 
section  182(f),  and  instead  believes  that 
subsections  182(f)(1)  and  182(f)(3) 
provide  independent  procediires  by 
which  the  EPA  may  act  on  NOx 
exemption  requests.  The  language  in 
subsection  182(f)(1),  which  indicates 
that  the  EPA  should  act  on  NOx 
exemptions  in  conjunction  with  action 
on  a  plan  or  plan  revision,  does  not 
appear  in  subsection  182(f)(3).  And, 
while  subsection  182(f)(3)  references 
subsection  182(f)(1),  the  ^A  believes 
that  this  reference  encompasses  only  the 
substantive  tests  in  paragraph  (1)  [and, 
by  extension,  paragraph  (2)1,  not  the 
procedural  requirement  that  the  EPA  act 
on  exemptions  only  when  acting  on 
SIPs.  Additionally,  paragraph  (3) 
provides  that  “person[s]”  (which 
section  302(e)  of  the  CAA  defines  to 
include  States)  may  petition  for  NOx 
exemptions  “at  any  time,”  and  requires 
the  EPA  to  make  its  determination 
within  six  months  of  the  petition’s 
submission.  These  key  differences  lead 
EPA  to  believe  that  Congress  intended 
the  exemption  petition  process  of 
paragraph  (3)  to  be  distinct  and  more 
expeditious  than  the  longer  plan 
revision  process  intended  under 
paragraph  (1). 

Section  182(f)(1)  appears  to 
contemplate  that  exemption  requests 
submitted  under  these  paragraphs  are 
limited  to  States,  since  States  are  the 
entities  authorized  under  the  Act  to 
submit  plans  or  plan  revisions.  By 
contrast,  section  182(f)(3)  provides  that 
“person[s]”  '  may  petition  for  a  NOx 
determination  “at  any  time”  after  the 
ozone  precursor  study  required  under 
section  185B  of  the  Act  is  finalized,^ 
and  gives  EPA  a  limit  of  6  months  after 
filing  to  grant  or  deny  such  petitions. 
Since  individuals  may  submit  petitions 
under  paragraph  (3)  “at  any  time”,  this 
must  include  times  when  there  is  no 
plan  revision  finm  the  State  pending  at 
EPA. 

In  regard  to  the  comment  concerning 
the  appropriate  Act  authority  for 
gTuiiting  transportation-related  NOx 
waivers,  the  EPA  agrees,  with  certain 
exceptions,  that  section  182(b)(1)  is  the 
appropriate  authority  under  the  Act  for 
waiving  the  transportation  conformity 
rule’s  NOx  “build/no  build”  and  “less- 
than-1990”  tests,  and  is  in  the  process 
of  amending  the  rule  to  be  consistent 
with  the  statute.  However,  the  EPA 
believes  that  this  authority  is  only 
applicable  with  respect  to  those  areas 
that  are  subject  to  section  182(b)(1). 

■  Section  302(e)  of  the  Act  defines  the  terai 
“person"  to  include  States. 

2  The  Hnal  section  185B  report  was  issued  )uly  30, 
1993. 
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Marginal  and  below  ozone 
nonattainment  areas  (which  includes 
nonclassihable  areas  like  E)enver)  are 
not  subject  to  section  176(c)(3)(A)(iii) 
because  they  are  not  subject  to  section 
182(b)(1).  These  areas,  however,  are  still 
subject  to  the  requirements  of  section 
176(c)(1),  which  sets  out  criteria  that,  if 
met,  will  assure  consistency  with  the 
SIP.  The  EPA  believes  it  is  reasonable 
and  consistent  with  the  Act  to  provide 
relief  imder  section  176(c)(1)  from  the 
interim-period  NOx  transportation 
conformity  requirements  where  the 
Agency  has  determined  that  NOx 
reductions  would  not  be  beneficial,  and 
to  rely,  in  doing  so,  on  the  NOx 
exemption  tests  provided  in  section 
182(f). 

The  basic  approach  of  the  Act  is  that 
NOx  reductions  should  apply  when 
beneficial  to  an  area’s  attainment  goals, 
and  should  not  apply  when  unhelpful 
or  counterproductive.  Section  182(f) 
reflects  this  approach,  but  also  includes 
specific  substantive  tests  which  provide 
a  basis  for  EPA  to  determine  when  NOx 
requirements  should  not  apply.  Whether 
under  section  182(b)(1)  or  section  182(f), 
where  EPA  has  determined  that  NOx 
reductions  will  not  benefit  attainment  or 
would  be  counterproductive  in  an  area, 
the  EPA  believes  it  would  be 
imreasonable  to  insist  on  NOx 
reductions  for  purposes  of  meeting  RFP 
or  other  milestone  requirements. 
Moreover,  there  is  no  substantive 
difierence  between  the  technical 
analysis  required  to  make  an  assessment 
of  NOx  impacts  on  attainment  in  a 
particular  area,  whether  undertaken 
with  respect  to  mobile  source  or 
stationary  source  NOx  emissions. 
Consequently,  the  EPA  believes  that 
granting  relief  from  the  NOx  conformity 
requirements  of  section  176(c)(1)  imder 
section  182(f)  in  these  cases  is 
appropriate. 

Comment  2 

Three  years  of  “clean”  data  fail  to 
demonstrate  that  NOx  reductions  would 
not  contribute  to  attainment.  EPA’s 
policy  erroneously  equates  the  absence 
of  a  violation  for  one  three-year  period 
with  “attainment.” 

EPA  Response 

The  EPA  has  separate  criteria  for 
determining  if  an  area  should  be 
redesignated  to  attainment  under 
section  107  of  the  CAA.  The  section  107 
criteria  are  more  comprehensive  than 
the  CAA  requires  with  respect  to  NOx 
exemptions  under  section  182(f). 

Under  section  182(f)(1)(A),  an 
exemption  from  the  NOx  requirements 
may  be  granted  for  nonattainment  areas 
outside  an  ozone  transport  region  if  EPA 


determines  that  “additional  reductions 
of  [NOxl  would  not  contribute  to 
attainment”  of  the  ozone  NAAQS  in 
those  areas.  In  some  cases,  an  ozone 
nonattainment  area  might  attain  the 
ozone  standard,  as  demonstrated  by  3 
years  of  adequate  monitoring  data, 
without  having  implemented  the  section 
182(f)  NOx  provisions  over  that  3-year 
period.  The  EPA  believes  that,  in  cases 
where  a  nonattainment  area  is 
demonstrating  attainment  with  3 
consecutive  years  of  air  quality 
monitoring  data  without  having 
implemented  the  section  182(f)  NOx 
provisions,  it  is  clear  that  the  section 
182(f)  test  is  met  since  “additional 
reductions  of  [NOxl  would  not 
contribute  to  attainment”  of  the  NAAQS 
in  that  area.  The  EPA’s  approval  of  the 
exemption,  if  warranted,  would  be 
granted  on  a  contingent  basis  (i.e.,  the 
exemption  would  last  for  only  as  long 
as  the  area’s  monitoring  data  continue  to 
demonstrate  attainment). 

Comment  3 

Some  commenters  argued  that  in 
Denver’s  case,  the  EPA  has  previously 
determined  that  the  ozone  monitoring 
network  was  insufficient  and  an 
ambient  air  station  for  the  measurement 
of  ozone  in  the  southwest  metropolitan 
area  has  riot  yet  been  established.  Thus, 
approval  of  the  NOx  exemption  is  based 
on  an  inadequate  monitoring  network 
and  the  health  of  Colorado  residents 
will  not  be  protected  if  a  NOx 
exemption  is  granted. 

EPA  Response 

EPA  disagrees  with  the  commenter 
that  approval  of  this  NOx  exemption  is 
.  based  upon  an  inadequate  monitoring 
network  and  that  the  health  of  Colorado 
residents  will  not  be  protected  if  an  • 
exemption  is  granted.  Also,  as  explained 
below,  an  ambient  air  station  has  been 
established  in  the  southwest 
metropolitan  area.  No  exceedances  have 
been  recorded  in  1994  at  either  the  old 
or  newer  ozone  ambient  air  monitoring 
stations.  Although  the  commenter  is 
correct  in  saying  that  there  have  been 
concerns  expressed  in  the  past  about  the 
monitoring  network  by  EPA,  as  the 
proposal  made  clear,  l^A  believes  that 
the  major  concerns  have  been  corrected 
and  emy  remaining  concerns  do  not 
provide  a  significant  enough  basis  to 
deny  the  NOx  exemption  request.  EPA’s 
concerns  about  the  network — conveyed 
initially  to  the  APCD  in  1989 — primarily 
involved  the  adequacy  of  the  system  to 
monitor  the  maximum  concentration 
areas,  as  required  by  40  CFR  part  58. 
Various  actions  have  since  been 
undertaken  by  the  APCD  to  address 
EPA’s  primary  concerns,  and  efforts  are 


ongoing  to  address  other,  more  general 
concerns.  There  are  ten  sites  currently 
on  the  Denver  ozone  ambient 
monitoring  network.  These  include  two 
sites  added  in  1993  in  the  northwest 
portion  of  the  nonattainment  area  at 
NREL  (National  Renewable  Energy  Lab 
site)  and  South  Boulder  Creek.  One  new 
site  was  recently  added  this  year  at  the 
Chatfield  Reservoir  by  Campground  in 
the  southwest.  There  have  Iwen  no 
violations  recorded  by  the  Denver  ozone 
ambient  air  monitoring  network  during 
the  three  years  in  review  (1991, 1992, 
1993)  nor  during  1994.  Data  in  AIRS 
show  only  one  exceedance  (of  127  ppb) 
diudng  this  time,  which  occurred  in 
1993  at  the  South  Boulder  Creek  site. 
Despite  the  lack  of  violations,  additional 
analyses  of  the  ozone  ambient  air 
monitoring  network  were  undertaken,  in 
part  at  EPA’s  urging,  to  ensure  that 
future  ozone  pollution  would  continue 
to  be  adequately  monitored.  The 
commenter  expressed  concern  about  the 
adequacy  of  monitoring  in  the 
southwest,  but  the  1993  Denver  Summer 
Ozone  Study  determined  that  higher 
ozone  values — and  perhaps  the  true 
maximum  concentration  sites — were 
appearing  in  the  northwest,  rather  than 
the  southwest,  portion  of  the 
nonattainment  area.  And,  thus,  priority 
was  given  to  placing  new  sites  in  the 
northwest.  EPA  believes  the  continued 
relatively  higher  values  at  the  NREL  and 
South  Boulder  Creek  sites,  as  well  as  the 
exceedance  at  the  latter  site  in  1993, 
tend  to  support  that  determination.  The 
APCD  has  committed  to  continue 
reviewing  the  network  and  making 
necessary  adjustments  as  promptly  as 
feasible.  In  accord  with  these 
commitments,  the  APCD  submitted  to 
EPA  in  June,  1994  a  summary  of  an 
ozone  monitoring  plan,  showing  a 
phased  set  of  modifications  to  the 
network  to  be  accomplished  over  the 
next  five  years.  EPA  believes,  based  on 
its  evaluation  of  all  the  available 
information  and  analyses  presented  in 
support  of  this  exemption  request,  that 
the  data  satisfactorily  demonstrates  that 
the  Denver  area’s  air  quality  has  been 
“clean”  for  the  requisite  three  years. 
Finally,  an  added  precaution  is  built 
into  EPA’s  policy  in  that  approval  of 
NOx  exemptions  are  granted  on  a 
contingent  basis  (i.e.,  the  exemption 
lasts  for  only  as  long  as  the  area’s 
monitoring  data  continue  to 
demonstrate  attainment);  if  a  violation 
occurs,  the  exemption  would  no  longer 
be  applicable. 

Comment  4 

Comments  were  received  regarding 
the  scope  of  exemption  of  areas  from  the 
NOx  requirements  of  the  conformity 
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rules.  Commenters  argue  that  such 
exemptions  waive  only  the 
requirements  of  section  182(b)(1)  to 
contribute  to  specific  annual  reductions, 
not  the  requirement  that  conformity 
SIPs  contain  information  showing  the 
maximum  amount  of  motor  vehicle  NOx 
emissions  allowed  under  the 
transportation  conformity  rules  and, 
similarly,  the  maximum  allowable 
amounts  of  any  such  NOx  emissions 
imder  the  general  conformity  rules.  The 
commenters  admit  that,  in  prior 
guidance,  EPA  has  acknowledged  the 
need  to  amend  a  drafting  error  in  the 
existing  transportation  conformity  rules 
to  ensure  consistency  with  motor 
vehicle  emissions  budgets  for  NOx,  but 
want  EPA  in  actions  on  NOx 
exemptions  to  explicitly  affirm  this 
obligation  and  to  also  avoid  granting 
waivers  until  a  budget  controlling  future 
NOx  increases  is  in  place. 

EPA  Response 

With  respect  to  conformity,  EPA’s 
conformity  rules  provide  a  NOx 
waiver  if  an  area  receives  a  section 
182(f)  exemption.  In  its  Federal  Register 
Notice  entitled  “Conformity:  General 
Preamble  for  Exemption  From  Nitrogen 
Oxides  Provisions,”  59  FR  31238,  31241 
(Jvme  17, 1994),  EPA  reiterated  its  view 
that,  in  order  to  conform,  nonattainment 
and  maintenance  areas  must 
demonstrate  that  the  transportation  plan 
and  TIP  cu«  consistent  with  the  motor 
vehicle  emissions  budget  for  NOx,  even 
where  a  conformity  NOx  waiver  has 
been  granted.  Due  to  a  drafting  error, 
that  view  is  not  reflected  in  the  current 
transportation  conformity  rules.  As  the 
commenters  correctly  note,  EPA  states 
in  the  June  17th  notice  that  it  intends  to 
remedy  the  problem  by  amending  the 
conformity  rule.  EPA  has  begun  Ae 
process  to  do  so.  Although  that  notice 
specifically  mentions  only  requiring 
consistency  with  the  approved 
maintenance  plan’s  NOx  motor  vehicle 
emissions  budget,  EPA  also  intends  to 
require  consistency  with  the  attainment 
demonstration’s  NOx  motor  vehicle 
emissions  budget.  The  commenter 
suggests  that  EPA  should  delay  action 
on  the  NOx  exemption  request  until  the 
rulemaking  that  amends  this  portion  of 
the  transportation  conformity  rule  has 
been  finalized.  However,  EPA  believes 
that,  despite  the  error  in  the  rule,  it  has 
consistently  made  it  clear  that  the  intent 
of  the  statute  and  of  the  rule  requires  the 
transportation  plan  and  TIP  to 

3  “Criteria  and  Procedures  for  Determining 
Conformity  to  State  or  Federal  Implementation 
Plans  of  Transportation  Plans,  Programs,  and 
Projects  Funded  or  Approved  under  Title  23  U.S.C. 
of  the  Federal  Transit  Act,”  November  24, 1993  (58 
FR  62188). 


demonstrate  consistency  with  the  NOx 
motor  vehicle  emissions  budget,  even 
where  a  waiver  has  been  granted. 
Moreover,  this  exemption  is  being 
processed  under  section  182(f)(3), 
which  requires  EPA  to  act  within  6 
months  on  the  petition.  EPA  does  not 
believe  it  is  appropriate  to  delay  acting 
on  petitions  to  wait  for  the  rule  to  be 
amended,  especially  given  the  short 
timeframe  within  whrch  that  action  is 
expected  to  occur. 

Comment  5 

Comments  were  received  saying  the 
CAA  does  not  authorize  any  waiver  of 
the  NOx  reduction  requirements  until 
conclusive  evidence  exists  that  such 
reductions  are  counter-productive. 

EPA  Response 

EPA  does  not  agree  with  this 
comment  since  it  ignores  Congressional 
intent  as  evidenced  by  the  plain 
language  of  section  182(f),  the  structure 
of  the  Title  I  ozone  subpart  as  a  whole, 
and  relevant  legislative  history.  By 
contrast,  in  developing  and 
implementing  its  NOx  exemption 
policies,  EPA  has  sought  an  approach 
that  reasonably  accords  with  that  intent. 
Section  182(f),  in  addition  to  imposing 
control  requirements  on  major 
stationary  sources  of  NOx  similar  to 
those  that  apply  for  such  sources  of 
VOC,  also  provides  for  an  exemption  (or 
limitation)  from  application  of  these 
requirements  if,  under  one  of  several 
tests,  EPA  determines  that  in  certain 
areas  NOx  reductions  would  generally 
not  be  beneficial.  In  subsection 
182(f)(1),  Congress  explicitly 
conditioned  action  on  NOx  exemptions 
on  the  results  of  an  ozone  precursor 
study  required  under  section  185B. 
Because  of  the  possibility  that  reducing 
NOx  in  a  particular  area  may  either  not 
contribute  to  ozone  attainment  or  may 
cause  the  ozone  problem  to  worsen. 
Congress  included  attenuating  language, 
not  just  in  section  182(f)  but  throughout 
the  Title  I  ozone  subpart,  to  avoid 
requiring  NOx  reductions  where  it 
would  be  nonbeneficial  or 
counterproductive.  In  describing  these 
various  ozone  provisions  (induing 
section  182(f)),  the  House  Conference 
Committee  Report  states  in  pertinent 
part:  “[T)he  Committee  included  a 
separate  NOx/VOC  study  provision  in 
section  [185B]  to  serve  as  the  basis  for 
the  various  findings  contemplated  in  the 
NOx  provisions.  The  Committee  does 
not  intend  NOx  reduction  for 
reduction’s  sake,  but  rather  as  a  measure 
scaled  to  the  value  of  NOx  reductions 
for  achieving  attainment  in  the 
particular  ozone  nonattainment  area.” 
H.R,  Rep.  No.  490, 101st  Cong.,  2d  Sess. 


257-258  (1990).  As  noted  in  response  to 
an  earlier  coidment  by  these  same 
commenters,  the  command  in 
subsection  182(f)(1)  that  EPA  “shall 
consider”  the  185B  report,  taken 
together  with  the  timeframe  the  Act 
provides  both  for  completion  of  the 
report  and  for  acting  on  NOx  exemption 
petitions,  clearly  demonstrate  that 
Congress  believed  tlie  information  in  the 
completed  section  185B  report  would 
provide  a  sufficient  basis  for  EPA  to  act 
on  NOx  exemption  requests,  even 
absent  the  additional  information  that 
would  be  included  in  affected  areas’ 
attainment  or  maintenance 
demonstrations.  However,  while  there  is 
no  specific  requirement  in  the  Act  that 
EPA  actions  granting  NOx  exemption 
requests  must  await  “conclusive 
evidence”,  as  the  commenters  argue, 
there  is  also  nothing  in  the  Act  to 
prevent  EPA  from  revisiting  an 
approved  NOx  exemption  if  warranted 
due  to  better  ambient  information. 

In  addition,  the  EPA  believes  (as 
described  in  EPA’s  December  1993 
guidance)  that  section  182(f)(l>  of  the 
CAA  provides  that  the  new  NOx 
requirements  shall  not  apply  (or  may  be 
limited  to  the  extent  necessary  to  avoid 
excess  reductions)  if  the  Administrator 
determines  that  any  one  of  the  following 
tests  is  met: 

(1)  in  any  area,  the  net  air  quality 
benefits  are  greater  in  the  absence  of 
NOx  reductions  from  the  sources 
concerned; 

(2)  in  nonattainment  areas  not  within 
an  ozone  transport  region,  additional 
NOx  reductions  would  not  contribute  to 
ozone  attainment  in  the  area;  or 

(3)  in  nonattainment  areas  within  an 
ozone  transport  region,  additional  NOx 
reductions  would  not  produce  net  ozone 
air  quality  benefits  in  the  transport 
remon. 

Based  on  the  plain  language  of  section 
182(f),  EPA  believes  that  each  test 
provides  an  independent  basis  for 
receiving  a  full  or  limited  NOx 
exemption. 

Only  the  first  test  listed  above  is 
based  on  a  showing  that  NOx  reductions 
are  “coimter-productive.”  If  one  of  the 
tests  is  met  (even  if  another  test  is 
failed),  the  section  182(f)  NOx 
requirements  would  not  apply  or,  imder 
the  excess  reductions  provision,  a 
portion  of  these  requirements  would  not 
apply. 

Comment  6 

Commenters  raised  specific  issues 
about  the  adequacy  of  the  DRCOG  2015 
Interim  Regional  Transportation  Plan  to 
ensure  health  standards  when 
considered  in  relation  to  approval  of  the 
NOx  waiver.  They  further  stated  that 
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granting  an  exemption  would 
apparently  last  for  the  length  of  the 
transportation  plan. 

EPA  Response 

EPA  disagrees  with  the  commenters 
that  the  NOx  exemption  would 
automatically  last  for  the  length  of  the 
transportation  plan.  EPA  has  already 
stated  that  it  is  amending  the  conformity 
rule  to  require  that  transportation  plans 
and  TIPs  are  consistent  with  the 
approved  maintenance  plan’s  and 
attainment  demonstration’s  NOx  motor 
vehicle  emissions  budget,  even  where  a 
conformity  NOx  exemption  has  been 
granted.  In  addition,  the  exemption  is 
being  granted  on  a  contingent  basis  (i.e. 
the  exemption  will  last  for  only  as  long 
as  the  area’s  monitoring  data  continue  to 
demonstrate  attainment). 

The  specific  arguments  about  what 
the  2015  Interim  Regional 
Transportation  Plan  as' a  whole  will  or 
will  not  do  in  relation  to  the  various  air 
pollutants  are  beyond  the  scope  of  the 
EPA  guidance  for  granting  ozone  NOx 
exemptions.  The  effect  of  a  NOx 
exemption  for  Denver  is  limited  solely 
to  the  issue  of  whether  it  may  be 
exempted  from  meeting  the  applicable 
ozone  NOx  requirements  of  the 
transportation  and  general  conformity 
rules. 

Comment  7 

One  commenter  asked  that  EPA  make 
clear  the  impact  of  granting  a  NOx 
exemption  from  the  conformity 
requirements.  The  commenter  noted 
that  the  proposed  rulemaking  for  this 
NOx  exemption  request  stated  in 
Section  V:  “As  currently  written,  none 
of  the  transportation  conformity  hile’s 
NOx  requirements  would  ever  apply  to 
an  area  once  such  an  area  had  received 
a  NOx  transportation  conformity 
exemption’’.  The  commenter  believes 
that  the  rule  should  make  it  clear  that 
transportation  conformity  NOx 
requirements  will  continue  to  apply  in 
Denver  for  wintertime  NOx  emissions 
because  the  Denver  metropolitan 
Nonattainment  Area  Element  of  the 
Colorado  State  Implementation  Plan  for 
Particulate  Matter  (PM-10)  establishes 
emissions  budgets  for  NOx. 

EPA  Response 

EPA  agrees  with  the  commenter  that 
the  impact  of  the  ozone  NOx  exemption 
is  only  whether  the  Denver  area  may  be 
exempted  from  meeting  the  applicable 
ozone  NOx  requirements.  Applicable 
PM-10  NOx  requirements  will  still  have 
to  be  met.  Specifically,  the 
transportation  conformity  rule’s  NOx 
requirements  will  continue  to  apply  in 
Denver  for  wintertime  NOx  emissions 


for  PM-10.  In  addition,  EPA  has  already 
noted  that  it  intends  to  amend  the 
transportation  conformity  rule  to  ensure 
that  areas  are  consistent  with  motor 
vehicle  emissions  budgets  for  ozone  and 
PM-10  NOx,  even  if  an  ozone  NOx 
exemption  has  been  granted. 

III.  Effective  Date 

This  rulemakings  effective  as  of  July 
28, 1995.  The  Administrative  Procedure 
Act  (APA)  5  U.S.C.  553(d)(1),  permits 
the  effective  date  of  a  substantive  rule 
to  be  less  than  thirty  days  after 
publication  of  the  rule  if  the  rule 
“relieves  a  restriction.’’  Since  the 
approval  of  the  section  182(f) 
exemptions  for  the  Denver  metropolitan 
area  is  a  substantive  rule  that  relieves 
the  restrictions  associated  with  the  CAA 
title  I  requirements  to  control  NOx 
emissions,  the  NOx  exemption  approval 
may  be  made  effective  upon  signature 
by  the  Regional  Administrator. 

rv.  Final  Action 

The  EPA  has  evaluated  the  DRCOG’s 
exemption  request  for  consistency  with 
the  CAA,  EPA  regulations,  and  EPA 
policy.  The  EPA  believes  that  the 
exemption  request  and  monitoring  data 
qualifies  the  Denver  metropolitan  area 
as  a  “clean  data  area’’.  Therefore,  the 
EPA  is  granting  Denver’s  section  182(f) 
exemption  petition.  The  EPA  has 
determined  that  the  exemption  petition, 
monitoring  data,  and  other  supporting 
data,  meet  the  requirements  and  policy 
set  forth  in  the  General  Preamble  for 
Exemptions  from  the  Transportation 
and  General  Conformity  Nitrogen 
Oxides  Provisions.  The  effect  of  this 
NOx  transportation  and  general 
conformity  exemption  is  that  Denver  is 
relieved  of  the  conformity  rule’s 
requirements  for  regional  analysis  for 
ozone  NOx  emissions,  as  described 
earlier  in  section  II,  comment  7,  of  this 
notice.  However,  it  should  be  noted  that 
EPA’s  approval  of  the  exemption  is 
graiited  on  a  contingent  basis,  i.e.,  the 
exemption  will  last  for  only  as  long  as 
the  area’s  monitoring  data  continues  to 
.  show  no  violations.  If  subsequently  it  is 
determined  that  the  area  has  violated 
the  standard,  the  exemption,  as  of  the 
date  of  the  determination,  would  no 
longer  apply.  EPA  would  notify  the 
State  that  the  exemption  no  longer 
applies,  and  would  also  provide  notice 
to  the  public  in  the  Federal  Register. 
Existing  transportation  plans  and  TIPs 
and  past  conformity  determinations  will 
not  be  affected  by  the  determination  that 
the  NOx  exemption  no  longer  applies, 
but  new  conformity  determinations 
would  have  to  observe  the  NOx 
requirements  of  the  conformity  rule. 

The  State  must  continue  to  operate  an 


appropriate  air  quality  monitoring 
network,  in  accordance  with  40  CFR 
part  58,  to  verify  the  attainment  status 
of  the  area.  The  air  quality  data  relied 
on  for  the  above  determinations  must  be 
consistent  with  40  CFR  part  58 
requirements  and  other  relevant  EPA 
guidance  and  recorded  in  EPA’s 
Aerometric  Information  Retrieval 
System  (AIRS). 

Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604).  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jmisdiction  over  populations  of 
less  than  50,000. 

This  proposal  does  not  create  any  new 
requirements.  Therefore,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected. 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  10, 1995.  Filing  a 
petition  for  reconsideration  of  this  final 
rule  by  the  Administrator  does  not  affect 
the  finality  of  this  rule  for  purposes  of 
judicial  review;  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(h)(2).) 

The  OMB  has  exempted  these  actions 
from  review  under  Executive  Order 
12866. 

Unfunded  Mandates 

Under  Sections  202,  203  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (“Unfunded  Mandates  Act’’), 
signed  into  law  on  March  22, 1995,  EPA 
must  assess  whether  various  actions 
undertaken  in  association  with 
proposed  or  final  regulations  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  the  private  sector,  or  to  State,  local, 
or  tribal  governments  in  the  aggregate. 

EPA’s  final  action  relieves 
requirements  otherwise  imposed  under 
the  CAA  and,  hence  does  not  impose 
any  federal  intergovernmental  mandate, 
as  defined  in  section  101  of  the 
Unfunded  Mandates  Act.  This  action 
also  will  not  impose  a  mandate  that  may 
result  in  estimated  costs  of  $100  million 
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or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  July  28, 1995. 

Kerringan  Clough, 

Acting  Regional  Administrator. 

PART  52— [AMENDED] 

40  CFR  part  52  is  amended  as  follows: 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  G — Colorado 

2.  Section  52.326  is  added  to  read  as 
follows: 

§  52.326  Area-wide  nitrogen  oxides  (NOx) 
exentptions. 

The  Denver  Regional  Council  of 
Governments  (DRCCXl)  submitted  a  NOx 
exemption  petition  to  the  EPA  on  May 
25, 1994  and  submitted  supporting 
docvunentation  via  a  letter  dated  August 
1, 1994.  This  petition  requested  that  th& 
Denver  metropolitan  area,  a  transitional 
ozone  nonattainment  area,  be  exempted 
from  the  requirement  to  meet  the  NOx 
provisions  of  the  Federal  transportation 
and  general  conformity  rule  with 
respect  to  ozone.  The  exemption  request 
was  based  on  monitoring  data  which 
demonstrated  that  the  National  Ambient 
Air  Quality  Standard  for  ozone  had  been 
attained  in  this  area  for  the  3  years  prior 
to  the  petition.  The  EPA  approved  this 
exemption  request  on  July  28, 1995. 

[FR  Doc.  95-19480-Filed  8-7-95;  8:45  ami 
BILUNG  CODE  6660-S0-P 

40  CFR  Part  52 

[FRL-6274-4] 

Determination  of  Attainment  of  Ozone 
Standard  by  Nashville,  Tennessee,  and 
Determination  Regarding  Applicability 
of  Certain  Reasonable  Further 
Progress  and  Attainment 
Demonstration  Requirements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  Qn  June  22, 1995,  the  EPA 
published  a  proposed  rule  (60  FR 


32477)  and  a  direct  final  rule  (60  FR 
32466)  determining  that  the  Ashland, 
Kentucky,  Northern  Kentucky 
(Cincinnati  Area),  Charlotte,  North 
Carolina,  and  Nashville,  Tennessee, 
ozone  nonattainment  areas  were 
attaining  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone. 
Based  on  this  determination,  the  EPA 
also  determined  that  certain  reasonable 
further  progress  and  attainment 
demonstration  requirements,  along  with 
certain  other  related  requirements,  of 
part  D  of  Title  1  of  the  Clean  Air  Act 
(Act)' are  not  applicable  to  the  areas  so 
long  as  the  areas  continue  to  attain  the 
ozone  NAAQS.  The  30-day  comment 
period  concluded  on  July  24, 1995. 
During  this  comment  period,  the  EPA 
received  one  comment  letter  in  response 
to  the  Jime  22, 1995,  rulemaking,  '^at 
comment  addressed  only  the  Northern 
Kentucky  (Cincinnati)  area.  Response  to 
that  comment  and  final  action  on  the 
Northern  Kentucky  area  will  be 
addressed  in  a  subsequent  notice  if 
warranted.  Additionally,  since 
publication  of  the  original 
determination  on  June  22, 1995,  the 
Ashland,  Kentucky,  and  Charlotte, 

North  Carolina,  areas  were  redesignated 
to  attainment  on  June  29, 1995  (60  FR 
33748),  and  July  5, 1995  (60  FR  34859), 
respectively,  making  this  finding  for 
those  areas  no  longer  necessary.  This 
rule  finalizes  the  EPA’s  determination 
that  the  Nashville,  Tennessee,  area  has 
attained  the  ozone  standard  and  that 
certain  reasonable  further  progress  and 
attainment  demonstration  requirements 
as  well  as  other  related  requirements  of 
part  D  of  the  Act  are  not  applicable  to 
this  area  as  long  as  the  area  continues 
to  attain  the  ozone  NAAQS. 

EFFECTIVE  DATE:  This  action  will  be 
effective  August  8, 1995. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following  location: 
U.S.  Environmental  Protection  Agency, 
Region  4,  Air  Programs  Branch,  345 
Courtland  Street,  Atlanta,  Georgia 
30365. 

FOR  FURTHER  INFORMATION  CONTACT:  Kay 
Prince,  Regulatory  Planning  & 
Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  4,  345  Courtland  Street,  Atlanta, 
Georgia  30365.  The  telephone  number  is 
(404)  347-3555,  extension  4221. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  Information 
On  Jime  22, 1995,  the  EPA  published 
a  direct  final  rulemaking  (60  FR  32466) 


determining  that  the  Ashland, 

Kentucky,  Charlotte,  North  Carolina, 
and  Nashville,  Tennessee,  moderate 
ozone  nonattainment  areas  have 
attained  the  NAAQS  for  ozone.  In  that 
rulemaking,  the  EPA  also  determined 
that  the  requirements  of  section 
182(b)(1)  concerning  the  submission  of 
a  15  percent  reasonable  further  progress 
plan  and  ozone  attainment 
demonstration  and  the  requirements  of 
section  172(c)(9)  concerning 
contingency  measures  are  not  applicable 
to  these  areas  so  long  as  the  areas  do  not 
violate  the  ozone  standard.  In  addition, 
the  EPA  determined  that  the  sanctions 
clocks  started  on  January  28, 1994,  for 
the  Ashland,  Kentucky,  and  Charlotte, 
North  Carolina,  areas  for  failure  to 
submit  the  section  182(b)(1)  15  percent 
plan  and  attainment  demonstration,  and 
on  April  1, 1994,  for  the  Nashville, 
Tennessee,  area  for  submittal  of  an 
incomplete  15  percent  plan  would  be 
stopped  since  the  deficiencies  on  which 
they  are  based  no  longer  exist.  The 
clocks  started  on  January  28, 1994,  for 
the  Ashland,  Kentucky,  and  Charlotte, 
North  Carolina  areas  were  subsequently 
stopped  by  the  aforementioned 
redesiwation  actions. 

At  the  same  time  that  the  EPA 
published  the  direct  final  rule,  a 
separate  notice  of  proposed  rulemaking 
was  published  in  the  Federal  Register 
(60  re  32477).  This  proposed 
rulemaking  specified  that  EPA  would 
withdraw  die  direct  final  rule  if  adverse 
or  critical  comments  were  filed  on  the 
rulemaking.  The  EPA  received  one  letter 
containing  adverse  comments  regarding 
the  direct  final  rule  for  Northern 
Kentucky  within  30  days  of  publicadon 
of  the  proposed  rule  and  withdrew  the 
direct  final  rule  on  [insert  date  of 
withdrawal  notice].  Any  further  action 
deemed  necessary  for  the  Northern 
Kentucky  area  will  be  taken  in  a 
septate  notice. 

The  specific  rationale  and  air  quality 
analysis  the  EPA  used  to  determine  that 
the  Nashville,  Tennessee,  moderate 
ozone  nonattainment  area  has  attained 
the  ozone  NAAQS  and  is  not  required 
to  submit  SIP  revisions  for  reasonable 
further  progress,  attainment 
demonstration  and  related  requirements 
are  explained  in  the  direct  final  rule  and 
will  not  be  restated  here. 

II.  Final  Rulemaking  Action 

The  EPA  is  making  a  final 
determination  that  the  Nashville, 
Tennessee,  moderate  ozone 
nonattainment  area  has  attained  the 
ozone  standard  and  continues  to  attain 
the  standard  at  this  time.  No  comments 
were  received  regarding  the  proposal  as 
it  concerned  Nashville.  As  a 
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consequence  of  this  determination,  the 
requirements  of  section  182(b)(1) 
concerning  the  submission  of  the  15 
percent  reasonable  further  progress  plan 
and  ozone  attainment  demonstration 
and  the  requirements  of  section 
172(c)(9)  concerning  contingency 
measmes  are  not  applicable  to  the  area 
so  long  as  the  area  does  not  violate  the 
ozone  standard. 

The  EPA  emphasizes  that  this 
determination  is  contingent  upon  the 
continued  monitoring  and  continued 
attainment  and  maintenance  of  the 
ozone  NAAQS  in  the  affected  area. 

When  and  if  a  violation  of  the  ozone 
NAAQS  is  monitored  in  the  Nashville, 
Tennessee,  nonattainment  area 
(consistent  with  the  requirements 
contained  in  40  CFR  Part  58  and 
recorded  in  AIRS),  the  EPA  will  provide 
notice  to  the  public  in  the  Federal 
Register.  Such  a  violation  would  mean 
that  the  area  would  thereafter  have  to 
address  the  requirements  of  section 
182(b)(1)  and  section  172(c)(9)  since  the 
basis  for  the  determination  that  they  do 
not  apply  would  no  longer  exist. 

As  a  consequence  of  me 
determination  that  the  Nashville  area 
has  attained  the  NAAQS  and  that  the 
reasonable  further  progress  and 
attainment  demonstration  requirements 
of  section  182(b)(1)  and  contingency 
measure  requirement  of  section 
172(c)(9)  do  not  presently  apply,  these 
are  no  longer  requirements  within  the 
meaning  of  40  CFR  52.31(c)(1). 
Consequently,  the  sanctions  clock 
started  by  EPA  on  April  1, 1994,  for 
submittal  of  an  incomplete  15  percent 
plan,  is  hereby  stopped. 

The  EPA  finds  that  there  is  good 
cause  for  this  action  to  become  effective 
immediately  upon  publication  because  a 
delayed  effective  date  is  unnecessary 
due  to  the  nature  of  this  action,  which 
is  a  determination  that  certain  Act 
requirements  do  not  apply  for  so  long  as 
the  areas  continue  to  attain  the 
standard.  The  immediate  effective  date 
for  this  action  is  authorized  under  both 
5  U.S.C.  Section  553(d)(1),  which 
provides  that  rulemaking  actions  may 
become  effective  less  than  30  days  after 
publication  if  the  rule  “grants  or 
recognizes  an  exemption  or  relieves  a 
restriction”  and  Section  553(d)(3), 
which  allows  an  effective  date  less  than 
30  days  after  publication  “as  otherwise 
provided  by  the  agency  for  good  cause 
foimd  and  published  with  the  rule.” 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this  final 
action  determining  that  the  Nashville, 
Tennessee,  ozone  nonattainment  area 
has  attained  the  NAAQS  for  ozone  and 
that  certain  reasonable  further  progress 
and  attainment  demonstration 


requirements  of  sections  182(b)(1)  and 
172(c)(9)  no  longer  apply  must  be  filed 
in  the  United  States  Court  of  Appeals 
for  the  appropriate  circuit  by  October 
10, 1995.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Sectioii 
307(b)(2)). 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000.  Today’s 
determination  does  not  create  any  new 
requirements,  but  suspends  the 
indicated  requirements.  Therefore, 
because  this  notice  does  not  impose  any 
new  requirements,  I  certify  that  it  does 
not  have  a  significant  impact  on  small 
entities  affected. 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act”),  signed 
into  law  on  March  22, 1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rulemaking  that  includes  a 
Federal  mandate  that  may  result  in 
estimated  costs  to  State,  local,  or  tribal 
governments  in  the  aggregate;  or  to  the 
private  sector,  of  $100  million  or  more. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule.  Under  section 
205,  the  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives  , 
of  the  rule  and  is  consistent  with 
statutory  requirements. 

■  The  EPA  has  determined  that  today’s 
final  action  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
Federal  action  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Nitrogen  oxides. 
Ozone,  Volatile  organic  compoimds. 

Dated:  July  31, 1995. 

R.F.  McGhee, 

Acting  Regional  Administrator. 

Part  52,  chapter  1,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  RR— Tennessee 

2.  Section  52.2235  is  added  to  read  as 
follows: 

§52.2235  Control  strategy:  Ozone. 

(a)  Determination — ^EPA  is 
determining  that,  as  of  August  8, 1995, 
the  Nashville  ozone  nonattainment  area 
has  attained  the  ozone  standard  and  that 
the  reasonable  further  progress  and 
attainment  demonstration  requirements 
of  section  182(b)(1)  and  related 
requirements  of  section  172(c)(9)  of  the 
Clean  Air  Act  do  not  apply  to  the  area 
for  so  long  as  the  area  does  not  monitor 
any  violations  of  the  ozone  standard.  If 
a  violation  of  the  ozone  NAAQS  is 
monitored  in  the  Nashville  ozone 
nonattainment  area,  these 
determinations  shall  no  longer  apply. 

(b)  [Reserved] 

[FR  Doc.  95-19503  Filed  8-7-95;  8:45  am) 

BILLING  CODE  6660~S0-P 


40  CFR  Part  52 

[PA  54-1-6941a;  FRL-5256-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Approval  of  Source- 
Specific  VOC  and  NOx  RACT  and 
Synthetic  Minor  Permit  Conditions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Pennsylvania.  This  revision  establishes 
and  requires  reasonably  available 
control  technology  (RACT)  on  eight 
major  sources  and  establishes  permit 
conditions  to  limit  one  source’s 
emissions  to  below  major  source  levels. 
The  intended  effect  of  this  action  is  to 
approve  source-specific  plan  approvals 
and  operating  permits,  which  establish 
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the  above-mentioned  requirements  in 
accordance  with  the  Clean  Air  Act.  This 
action  is  being  taken  under  section  110 
of  the  Clean  Air  Act. 

EFFECTIVE  DATE:  This  action  will  become 
effective  October  10, 1995  imless 
adverse  comments  are  received  on  or 
before  September  7, 1995.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Marcia  L.  Spink,  Associate  Director,  Air 
Programs,  Mailcode  3AT00,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  dociunents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
homs  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IB,  841  Chestnut 
Building.  Philadelphia,  Pennsylvania 
19107;  the  Air  and  Radiation  Docket 
and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460;  - 
and  Pennsylvania  Department.of 
Environmental  Resources  Bureau  of  Air 
Quality  Control;  P.O.  Box  8468, 400 
Market  Street,  Harrisburg,  Pennsylvania 
17105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  H.  Stahl,  EPA  Region  HI,  (215) 
597-9337. 

SUPPLEMENTARY  INFORMATION:  On 
January  6, 1995,  the  Commonwealth  of 
Pennsylvania  submitted  a  formal 
revision  to  its  State  Implementation 
Plan  (SIP).  The  SIP  revision  consists  of 
a  group  of  plan  approvals  and  operating 
permits  for  individual  sources  of 
volatile  organic  compoimds  and/or 
nitrogen  oxides  located  in  Pennsylvania. 
This  rulemaking  addresses  those  plan 
approvals  and  operating  permits 
pertaining  to  the  following  sources: 
ESSROC  Materials,  Inc.,  Pennsylvania 
Power  and  Light — Brunner  Islemd  SES, 
PPG  Industries,  Inc.,  Stroehmann 
Bakeries,  Inc.,  General  Electric 
Transportation  Systems — ^Erie,  J.E. 
Baker/DBCA  Refractory  facility,  Lafarge 
Corporation,  West  Penn  Power 
Company — Armstrong  Power  Station, 
and  Plain  n’  Fancy  Kitchens,  Inc.  The 
other  plan  approvals  and  operating 
permits  submitted  with  this  group  will 
he  addressed  in  another  rulemaking 
notice. 

Pursuant  to  section  182(b)(2)  and 
(182(f)  of  the  Clean  Air  Act  (CAA), 
Pennsylvania  is  required  to  implement 
RACT  for  all  major  VOC  and  NOx 
sources  by  no  later  than  May  31, 1995. 
The  major  source  size  is  determined  by 
its  location,  the  classification  of  that 


area  and  whether  it  is  located  in  the 
ozone  transport  region  (OTR),  which  is 
established  by  the  CAA.  The 
Pennsylvania  portion  of  the 
Philadelphia  ozone  nonattainment  area 
consists  of  Bucks,  Chester,  Delaware, 
Montgomery,  and  Philadelphia  Counties 
and  is  classified  as  severe.  The 
remaining  counties  in  Pennsylvania  are 
classified  as  either  moderate  or  marginal 
nonattainment  areas  or  are  designated 
attainment  for  ozone.  However,  under 
section  184  of  the  CAA,  at  a  minimmn, 
moderate  ozone  nonattainment  area 
requirements  (including  RACT  as 
specified  in  section  182(b)(2)  and  182(f)) 
apply  throughout  the  OTR.  Therefore, 
RACT  is  applicable  statewide  in 
Pennsylvania.  The  January  6, 1995 
Pennsylvania  submittal  that  is  the 
subject  of  this  notice,  is  meant  to  satisfy 
the  RACT  requirements  for  eight  sources 
in  Pennsylvania  and  to  limit  the 
potential  VOC  emissions  at  a  source  to 
below  the  major  source  size  threshold  in 
order  to  avoid  RACT. 

Summary  of  SIP  Revision 

The  details  of  the  RACT  requirements 
for  the  soiirce-specific  plan  approvals 
and  operating  permits  can  be  found  in 
the  docket  and  accompanying  technical 
support  document  and  will  not  be 
reiterated  in  this  notice.  Briefly,  EPA  is 
approving  seven  plan  approvals  and 
four  operating  permits  as  RACT  and  one 
plan  approval  as  a  revision  to  the 
Pennsylvania  SIP  to  limit  a  source’s 
emissions  to  below  the  major  source 
threshold.  Several  of  the  plan  approvals 
and  operating  permits  contain 
conditions  irrelevemt  to  the 
determination  of  VOC  or  NOx  RACT. 
Consequently,  these  provisions  are  not 
being  included  in  this  approval  for  VOC 
or  NOx  RACT.  In  addition,  several  of 
the  plan  approvals  and  operating 
permits  contain  a  provision  that  would 
allow  compliance  date  extensions  at  the 
request  of  the  soiurce  and  approval  by 
Pennsylvania  without  EPA  approval. 
While  EPA  does  not  automatically  rule 
out  the  possibility  of  compliance  date 
extensions,  EPA  cannot  pre-approve 
compliance  date  extensions  through  a 
general  provision  such  as  that  which 
occurs  in  those  plan  approvals  and 
operating  permits. 

RACT 

EPA  is  approving  the  plan  approval 
(PA  48-0004A)  for  ESSROC  Materials, 
Inc.,  located  in  Northampton  County. 
ESSROC  Materials,  Inc.  is  a  portland 
cement  manufacturing  facility  and  is 
considered  a  major  source  of  NOx 
emissions.  EPA  is  approving  the  plan 
approval  (PA  67-2005)  for  Pennsylvania 
Power  and  Light — Brunner  Island  Steam 


Electric  Station,  located  in  York  County. 
PP&L — ^Brunner  Island  is  a  steam 
electric  station  and  is  considered  a 
major  source  of  VOC  and  NOx 
emissions.  EPA  is  approving  the 
operating  permit  (OP  21-2002)  for  PPG 
Industries,  Inc.,  located  in  Cumberland 
County.  PPG  Industries,  Inc.  is  a  flat 
glass  manufacturing  facility  and  is 
considered  a  major  source  of  NOx 
emissions.  EPA  is  approving  the  plan 
approval  (PA  22-2003)  for  Stroehmann 
Bakeries,  Inc.,  located  in  Dauphin 
County.  Stroehmann  Bakeries,  Inc.  is  a 
bread  and  roll  bakery  with  some  small 
miscellaneous  printing  operations  and 
is  considered  a  major  source  of  VOC 
emissions.  EPA  is  approving  the 
operating  permit  (OP  25-025)  for 
General  Electric  Transportation 
Systems,  located  in  Erie  County.  GE 
Transportation  Systems  is  a  coal-fired 
power  generating  station  and  is 
considered  a  major  source  of  VOC  and 
NOx  emissions.  EPA  is  approving  the 
operating  permit  (OP  67-2001)  for  J.E. 
Baker/DBCA  Refractory  Facility  located 
in  York  County.  J.E.  Baker/DBCA 
Refractory  Facility  is  a  dolomitic 
refiBctory  facility,  producing  specialty 
refractory  products,  agricultural 
limestone,  mineral  fillers,  etc.  and  is 
considered  a  major  source  of  NOx 
emissions.  EPA  is  approving  the  plan 
approval  (PA  39-0011 A)  and  the-, 
operating  permit  (OP  39-0011)  for 
Lafarge  Corporation,  located  in  Lehigh 
County.  Lafeu^e  Corporation  is  a  cement 
manufacturing  facility  and  is  considered 
a  major  source  of  NOx  emissions.  EPA 
is  approving  three  plan  approvals  (PA 
03-000-023,  PA  03-306-004,  PA  03- 
306-006)  for  West  Penn  Power 
Company — ^Armstrong  Power  Station, 
located  in  Armstrong  County.  West 
Penn  Power  Company  is  an  electric 
generating  station  with  two  coal-fired 
boilers  and  is  considered  a  major  source 
of  NOx  emissions  and  a  minor  source  of 
VOC  emissions.  The  specific  emission 
limitations  and  other  RACT 
requirements  for  these  sources  are 
summarized  in  the  accompanying 
technical  support  document,  which  is 
available  from  the  EPA  Region  III  office. 
Several  of  the  plan  approvals/operating 
permits  contain  a  provision  that  allows 
for  future  changes  to  the  emission 
limitations  based  on  CEM  or  other 
monitoring  data.  Since  EPA  cannot 
approve  emission  limitations  that  are 
not  currently  before  it,  any  changes  to 
the  emission  limitations  as  submitted  on 
January  6, 1995  to  EPA  must  be 
resubmitted  to  and  approved  by  EPA  in 
order  for  these  changes  to  be 
incorporated  into  the  Pennsylvania  SIP. 
Consequently,  the  source-specific  RACT 
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emission  limitations  that  are  being 
approved  into  the  Pennsylvania  SIP  are 
those  that  were  submitted  on  January  6, 
1995.  These  emission  limitations  will 
remain  unless  and  until  they  are 
replaced  pursuant  to  40  C.F.R.  part  51 
and  approved  by  the  U.S.  EPA. 

Synthetic  Minor  Source  Permit 

EPA  is  approving  the  plan  approval 
(PA  38-318^190)  for  Plain  n’  Fancy 
Kitchens,  Inc.,  located  in  Lebanon 
County.  Plain  n’  Fancy  Kitchens,  Inc.  is 
a  kitchen  cabinet  surface  coating  facility 
and  had  potential  VOC  emissions 
greater  than  50  TPY.  The  approval  of 
these  conditions  will  limit  the 
emissions  at  this  facility  to  less  than  50 
TPY  and  would  allow  Plain  n’  Fancy 
Kitchens,  Inc.  to  avoid  being  considered 
a  major  VOC  source,  subject  to  the  major 
soiirce  RACT  requirements  of  the  Clean 
Air  Act  and  the  Pennsylvania 
regulation. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
dociunent  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  October  10, 1995 
unless,  within  30  days  of  publication, 
adverse  or  critical  comments  are 
received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  action  will  be  effective 
on  October  10, 1995. 

Final  Action 

EPA  is  approving  the  seven  plan 
approvals  and  four  operating  permits  as 
RACT  and  one  plan  approval  to  limit 
emissions  at  Plain  n’  Fancy  Kitchens  to 
below  major  source  levels. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 


relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (“Unfunded  Mandates  Act”), 
signed  into  law  on  March  22, 1995,  EPA 
must  imdertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Section 
(insert)  of  the  Clean  Air  Act.  These  rules 
may  bind  State,  local  and  tribal 
governments  to  perform  certain  actions 
and  also  require  the  private  sector  to 
perform  certain  duties.  The  sources 
affected  by  the  rules  being  approved  by 
this  action  are  already  subject  to  these 
regulations  under  State  law;  therefore, 
this  rulemaking  action  does  not  impose 
any  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action.  EPA  has  also 
determined  that  this  final  action  does 
not  include  a  mandate  that  may  result 
in  estimated  costs  of  $100  million  or 
more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  an  October  4, 
1993  memorandum  from  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation.  The  OMB  has 
exempted  this  regulatory  action  from 
E.0. 12866  review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action,  pertaining  to  the  RACT 
approval  of  eight  sources  and  the 
synthetic  minor  permit  conditions  for 
Plain  n’  Fancy  Kitchens,  Inc.,  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 


October  10, 1995.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  June  23, 1995. 

W.  T.  Wisniewski, 

Acting  Regional  Administrator,  Region  III. 

40  CFR  part  52,  subpart  NN  of  chapter 
I,  title  40  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  autliority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(98)  to  read  as 
follows: 

§  52.2020  Identification  of  plan. 
***** 

(c)  *  *  * 

(98)  Revisions  to  the  Pennsylvania 
Regulations  Chapter  129.91  submitted 
on  January  6, 1995  by  the  Pennsylvania 
Department  of  Environmental 
Resources: 

(i)  Incorporation  by  reference. 

(A)  Two  letters  both  dated  January  6, 
1995  firom  the  Pennsylvania  Department 
of  Environmental  Resources 
transmitting  source-specific  VOC  and/or 
NOx  RACT  determinations  in  the  form 
of  plan  approvals  and/or  operating 
permits  for  the  following  sources: 
ESSROC  Materials,  Inc.  (Northampton 
Co.) — cement  manufacturer; 
Pennsylvania  Power  &  Light — Brunner 
Island  SES  (York  Co.) — ^utility,  PPG 
Industries,  Inc.  (Cumberland  Co.) — glass 
manufacturer;  Stroehmann  Bakeries, 

Inc.  (Dauphin  Co.) — ^bakery;  GE 
Transportation  Systems  (Erie  Co.) — 
utility;  J.E.  Baker/DBCA  Refractory 
Facility  (York  Co.) — dolomitic  refractory 
facility;  Lafarge  Corp.  (Lehigh  Co.) — 
cement  manufacturer;  West  Penn  Power 
Company — ^Armstrong  Power  Station 
(Armstrong  Co.),  utility.  In  addition,  the 
plan  approval  for  Plain  n’  Fancy 
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Kitchens,  Inc.  (Lebanon  Co.,  kitchen 
cabinet  surface  coating)  containing 
provisions  limiting  this  source  as  a 
synthetic  minor  source  (below  RACT 
threshold  level  of  50  TPY  potential  VOC 
emissions)  is  being  approved. 

(B)  Plan  approvals  (PA),  Operating 
permits  (OP): 

(1)  ESSRCic  Materials,  Inc. — ^PA  48- 
0004A,  effective  December  20, 1994, 
except  conditions  (7)(a),  (7)(b),  (7)(d), 
(8)(a),  (8)(b),  (8)(d),  (10),  (16)  thrc  agh 
(19)  pertaining  to  particulate  matter  or 
SO2  requirements  and  condition  (25)(d) 
and  (e)  pertaining  to  compliance  date 
extensions,  and  the  expiration  date  of 
the  plan  approval. 

(2)  Pennsylvania  Power  &  Light — 
Brunner  Island  SES — PA  67-2005, 
effective  December  22, 1994,  except 
condition  2.d.  and  e.  pertaining  to 
compliance  date  extensions,  and  the  ^ 
expiration  date  of  the  plan  approval. 

(3)  PPG  Industries,  Inc. — OP  21^2002, 
effective  December  22, 1994,  except  the 
expiration  date  of  the  operating  permit. 

(4)  Stroehmann  Bakeries,  Inc. — ^PA 
22-2003,  effective  December  22, 1994, 
except  condition  9.d.  and  e.  pertaining 
to  compliance  date  extensions  and  the 
expiration  date  of  the  plan  approval. 

(5)  GE  Transportation  Systems — 

Erie— OP  25-025,  effective  December 
21, 1994,  except  for  condition  9 
pertaining  to  pollutants  other  than  VOC 
and  NOx. 

(6)  J.E.  Baker/DBCA  Refractory 
Facility — OP  67-2001,  effective 
December  22, 1994,  except  the 
expiration  date  of  the  operating  permit. 

(7)  Lafarge  Corp. — ^PA  39-001 lA, 
effective  December  23, 1994,  except  for 
condition  (4)(d)  and  (e)  pertaining  to 
compliance  date  extensions,  condition 

(8)  pertaining  to  sulfur  in  fuel 
requirements,  those  in  condition  (9)  not 
pertaining  to  VOC  or  NOx,  and  the 
expiration  date  of  the  plan  approval, 
and  OP  39-0011,  effective  D^ember  23, 
1994,  except  conditions  (8),  (9),  and  (13) 
through  (15),  pertaining  to  sulfur  in  foel 
requirements,  and  the  expiration  date  of 
the  operating  permit. 

(8)  West  Penn  Power  Company — 
Armstrong  Power  Station — ^PA  03-000— 
023,  effective  December  29, 1994,  except 
for  the  expiration  date  of  the  plan 
approval  and  condition  5.  pertaining  to 
VOC  and  condition  9.  pertaining  to  a 
facility-wide  NOx  cap,  PA  03-306-004 
(for  unit  2),  effective  March  28, 1994, 
except  for  condition  12.  (d)  and  (e), 
pertaining  to  compliance  date 
extensions,  and  the  expiration  date  of 
the  plan  approval,  and  PA  03-306-006 
(for  unit  1),  effective  November  22, 

1994,  except  for  condition  13.  (d)  and 
(e),  pertaining  to  compliance  date 


extensions,  and  the  expiration  date  of 
the  plan  approval. 

(9)  Plain  n’  Fancy  Kitchens,  Inc. — ^PA 
38-318-019C,  effective  December  23, 

1994,  except  for  condition  2.d.  and  e., 
pertaining  to  compliance  date 
extensions,  and  the  expiration  date  of 
the  plan  approval. 

[FR  Doc.  95-19505  Filed  8-7-95;  8:45  am] 
BILUNG  CODE  656O-S0-P 

40CFRPart75 

[FRL-6274-61 

Acid  Rain  Program:  Continuous 
Emission  Monitoring 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  removal  of  provisions 
of  direct  final  rule  and  extended  public 
comment  period. 

SUMMARY:  On  May  17, 1995,  EPA 
published  direct  final  amendments  to 
the  Continuous  Emission  Monitoring 
(GEM)  rule  in  the  Acid  Rain  Program  for 
the  purpose  of  making  implementation 
of  the  program  simpler,  streamlined, 
and  more  efficient.  The  amendments  to 
the  original  January  11, 1993  rule 
became  final  and  effective  on  July  17, 

1995.  During  the  public  comment 
period  on  the  direct  final  rule  and  its 
companion  proposed  rule,  EPA  received 
significant,  adverse  comments  on  those 
amended  provisions  that  related  to 
alternative  monitoring  systems  and 
opacity  monitoring  for  a  b3q)ass  stack. 
EPA  is  removing  those  amended 
provisions  in  the  direct  final  rule  and 
republishing  the  corresponding 
provisions  from  the  original  January  11, 
1993  rule.  EPA  will  address  the 
removed,  amended  provisions  in  a 
future  final  rule.  EPA  is  also  extending 
the  public  comment  period  on  the 
removed,  amended  provisions  for  15 
days  to  allow  the  public  to  respond  to 
the  significant,  adverse  comments.  All 
other  provisions  of  the  direct  final  rule 
remain  final. 

DATES:  Comment  date:  Comments  in 
response  to  the  significant,  adverse 
comments  on  the  direct  final  rule  must 
be  received  on  or  before  August  23, 
1995. 

Effective  date:  The  effective  date  of 
the  republished  provisions  from  the 
original  January  11, 1993  rule  is 
September  7, 1995. 

ADDRESSES:  Any  written  comments  in 
response  to  the  significant,  adverse 
comments  on  the  direct  final  rule  must 
be  identified  as  being  in  response  to 
such  comments  in  Docket  No.  A-94— 16 
and  must  be  submitted  in  duplicate  to: 


EPA  Air  Docket  (6102),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460. 

The  docket  is  available  for  public 
inspection  and  copying  between  8:30 
a.m.  and  3:30  p.m.,  Monday  through 
Friday,  at  the  above  address.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Sheppard,  Acid  Rain  Division 
(6204J),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460,  (202)  233-9180. 

SUPPLEMENTARY  INFORMATION:  EPA 
received  significant,  adverse  comments 
on  certain  provisions  of  the  direct  final 
rule  amending  part  75  from  Pavilion 
Technologies,  Inc.  The  comments  are 
found  in  Docket  No.  A-94-16,  item  V- 
D-03.  Pavilion  Technologies,  Inc.  made 
significant,  adverse  comments  on  the 
following  amended  provisions:  75.20(f); 
75.41(a)(1),  (b)(l)(i).  (b)(2)(iv)(A)  and 
(C),  (c)(l)(i)  and  (ii),  and  (c)(2)(ii);  75.47; 
and  75.48(a)  introductory  text,  (a)(1), 

(b),  and  (c).  Therefore,  those  amended 
provisions  in  the  direct  final  rule  are  < 
being  removed  and  the  corresponding 
provisions  in  the  original  January  11, 
1993  rule  will  be  effective  until  EPA 
addresses  the  comments  in  a  future  final 
rule. 

The  Agency  notes  that,  although  the 
commenter  requested  withdrawal  of  all 
direct  final  amendments  pertaining  to 
alternative  monitoring  systems,  the 
commenter  also  indicated  that  it 
supported  the  amendment  of 
§  72.20(f)(2)  providing  for  provisional 
certification  of  an  alternative  monitoring 
system  after  the  system  has  been 
approved  by  the  Administrator. 
However,  the  commenter  objected  to  the 
public  notice  and  comment  procedure 
that  the  direct  final  rule  requires  prior 
to  such  approval.  The  direct  final  rule 
allows  for  provisional  certification 
because  the  alternative  monitoring 
system  has  already  undergone  public 
notice  and  comment  and  EPA  review. 
See  Docket  No.  A-94-16,  item  II-F-2. 
Consequently,  EPA  is  removing  all  of 
the  interrelated  direct  final  provisions. 

EPA  also  received  one  significant, 
adverse  comment  on  the  direct  final  rule 
provision,  §  75.18(b)(3),  from  Monitor 
Labs,  Inc.  The  comment  is  found  in 
Docket  No.  A-94-16,  item  V-D-18 
(comment  4).  Monitor  Labs,  Inc. 
objected  to  the  provision  allowing  the 
use  of  a  noncontinuous  monitoring 
method  (i.e..  Method  9  of  appendix  A  of 
part  60),  in  lieu  of  a  continuous  opacity 
monitoring  system,  for  bypass  stacks. 
EPA  is  therefore  removing  the  direct 
final  provision  at  §  75.18(b)(3).  The 
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remaining  provisions  in  the  direct  final 
§  75.18(b)  remain  in  effect. 

No  other  significant,  adverse 
comments  were  received  by  EPA  on  the 
direct  final  rule.  Thus,  all  other 
provisions  of  the  direct  final  rule 
became  final  on  July  17, 1995  and 
remain  in  effect. 

EPA  is  merely  reinstating  a  few 
provisions  of  the  original  January  11, 

1993  rule  pending  response  to  adverse 
comments  on  proposed  amendments  of 
those  provisions.  The  requirements  of 
Executive  Orders  12866  and  12875,  the 
Regulatory  Flexibility  Act,  the 
Unfunded  Mandates  Act,  and  the 
Paperwork  Reduction  Act  are  therefore 
not  applicable  to  this  notice.  All 
applicable  administrative  requirements 
will  be  met  when  the  proposed 
amendments  are  addressed  in  a  future 
final  rule. 

For  additional  information,  see  the 
direct  final  rule.  60  FR  26510  (May  17, 
1995). 

List  of  Subjects  in  40  CFR  Part  75 

Environmental  protection.  Air 
pollution  control.  Carbon  dioxide. 
Continuous  emission  monitors,  Electric 
utilities.  Incorporation  by  reference. 
Nitrogen  oxides.  Reporting  and 
recordkeeping  requirements.  Sulfur 
dioxide. 

Dated;  August  2, 1995. 

Brian  J.  McLean, 

Director,  Acid  Rain  Division. 

1.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7601  and  7651,  etseq. 

2.  Section  75.18  is  amended  by 
removing  paragraph  (b)(3)  and  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§  75.18  Specific  provisions  for  monitoring 
emissions  from  common  and  by-pass 
stacks  for  opacity. 

***** 

(b)*  *  * 

(2)  A  continuous  opacity  monitoring 
system  is  already  installed  and  certified 
at  the  inlet  of  the  add-on  emissions 
controls. 

3.  Section  75.20  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§  75.20  Certification  and  recertification 
procedures. 

***** 

(f)  Certification/recertification 
procedm'es  for  alternative  monitoring 
systems.  The  designated  representative 
representing  the  owner  or  operator  of 
each  alternative  monitoring  system 
approved  by  the  Administrator  as 
equivalent  to  or  better  than  a  continuous 
emission  monitoring  system  according 


to  the  criteria  in  subpart  E  of  this  part 
shall  apply  for  certification  to  the 
Administrator  prior  to  use  of  the  system 
under  the  Acid  Rain  Program,  and  shall 
apply  for  recertification  to  the 
Administrator  following  a  replacement, 
modification,  or  change  according  to  the 
procedures  in  paragraph  (c)  of  this 
section.  The  owner  or  operator  of  an 
alternative  monitoring  system  shall 
comply  with  the  notification  and 
application  requirements  for 
certification  or  recertification  according 
to  the  procedures  specified  in 
paragraphs  (a)  and  (b)  of  this  section. 

(1)  The  Administrator  will  publish 
each  request  for  initial  certification  of 
an  alternative  monitoring  system  in  the 
Federal  Register  and,  following  a  public 
comment  period  of  60  days,  will  issue 

a  notice  of  approval  or  disapproval. 

(2)  No  alternative  monitoring  system 
shall  be  authorized  by  the  Administrator 
in  a  permit  issued  pursuant  to  part  72 
of  this  chapter  imless  approved  by  the 
Administrator  in  accordance  with  this 
part. 

4.  Section  75.41  is  amended  by 
revising  paragraphs  (a)(1),  (b)(l)(i), 

(b) (2)(iv)(A),  (b)(2)(iv)(C),  (c)(l)(i), 

(c) (l)(ii),  and  (c)(2)(ii)  to  read  as  follows: 

§75.41  Precision  criteria. 

(a)  *  *  * 

(1)  Data  from  the  alternative 
monitoring  system  and  the  continuous 
emission  monitoring  system  shall  be 
collected  and  paired  in  a  manner  that 
ensures  each  pair  of  values  applies  to 
hourly  average  emissions  during  the 
same  hour. 

***** 

(b)  *  *  * 

(1)*  *  * 

(i)  Apply  the  log  transformation  to 
each  measured  value  of  either  the 
certified  continuous  emissions 
monitoring  system  or  certified  flow 
monitor,  using  the  following  equation: 

lv=ln  ev 

(Eq.  11) 
where, 

ev=Hourly  value  generated  by  the 
certified  continuous  emissions 
monitoring  system  or  certified  flow 
monitoring  system 

lv=Hourly  lognormalized  data  values  for 
the  certified  monitoring  system 
and  to  each  measmed  value,  ep,  of  the 
proposed  alternative  monitoring 
system,  using  the  following 
equation  to  obtain  the 
lognormalized  data  values.  Ip: 


lp=Hourly  lognormalized  data  values  for 
the  proposed  alternative  monitoring 
system. 

*  *  *  *  * 

(2)*  *  * 

(iv)  *  *  * 

(A)  The  set  of  measured  hourly 
values,  ev,  generated  by  the  certified 
continuous  emissions  monitoring 
system  or  certified  flow  monitoring 
system. 

***** 

(C)  The  set  of  hourly  differences,  ev- 
ep,  between  the  hourly  values,  ev, 
generated  by  the  certified  continuous 
emissions  monitoring  system  or 
certified  flow  monitoring  system  and 
the  hourly  values,  ep,  generated  by  the 
proposed  alternative  monitoring  system. 
***** 

(c)  *  *  * 

(!)**• 

(i)  Calculate  the  variance  of  the 
certified  continuous  emission 
monitoring  system  or  certified  flow 
monitor  as  applicable,  Sv^,  and  the 
proposed  method,  Sp^,  using  the 
following  equation. 

- 

n-1 

(Eq.  23) 
where, 

ei=Measured  values  of  either  the 
certified  continuous  emission 
monitoring  system  or  certified  flow 
monitor,  as  applicable,  or  proposed 
method. 

em=Mean  of  either  the  certified 

continuous  emission  monitoring 
system  or  certified  flow  monitor,  as 
applicable,  or  proposed  method 
values. 

n=Total  number  of  paired  samples. 

(ii)  Determine  if  the  variance  of  the 
proposed  method  is  significantly 
different  from  that  of  the  certified 
continuous  emission  monitoring  system 
or  certified  flow  monitor,  as  applicable, 
by  calculating  the  F-value  using  the 
following  equation. 


(Eq.  24) 

Compare  the  experimental  F-value  with 
the  critical  value  of  F  at  the  95-percent 
confidence  level  with  n-1  degrees  of 
fireedom.  The  critical  value  is  obtained 
from  a  table  for  F-distribution.  If  the 
calculated  F-value  is  greater  than  the 
critical  value,  the  proposed  method  is 
unacceptable. 

(2)*  *  * 


(Eq.  12) 
where, 

ep=Hourly  value  generated  by  the 
proposed  alternative  monitoring 
system. 
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(ii)  Use  the  following  equation  to  alternative  monitoring  system  and  the  values  were  available  from  botli 

calculate  the  coefficient  of  correlation,  r,  continuous  emission  monitoring  system  monitoring  systems, 
between  the  emissions  data  from  the  using  all  hourly  data  for  which  paired 

f[Se5-(Eep)7nIle;-ee,)Vn]r'“ 


(Eq.  27) 

***** 

5.  Section  75.47  is  revised  to  read  as 
follows: 

§  75.47  Criteria  for  a  ciass  of  affected 
units. 

(a)  The  owner  or  operator  of  an 
affected  unit  may  represent  a  class  of 
affected  units  for  the  purpose  of 
applying  to  the  Administrator  for  a 
class-approved  alternative  monitoring 
system. 

(b)  The  owner  or  operator  of  an 
affected  unit  representing  a  class  of 
affected  units  shall  provide  the 
following  information: 

(1)  A  description  of  the  affected  unit 
and  how  it  appropriately  represents  the 
class  of  affected  imits; 

(2)  A  description  of  the  class  of 
affected  units,  including  data  describing 
all  the  affected  imits  which  will 
comprise  the  class;  and 

(3)  A  demonstration  that  the 
magnitude  of  emissions  of  all  imits 
which  will  comprise  the  class  of 
affected  units  are  de  minimis. 

(c)  If  the  Administrator  determines 
that  the  emissions  from  all  affected 
units  which  will  comprise  the  class  of 
units  are  de  minimis,  then  the 
Administrator  shall  publish  notice  in 
the  Federal  Register,  providing  a. 30-day 
period  for  public  comment,  prior  to 
granting  a  class-approved  alternative 
monitoring  system. 

6.  Section  75.48  is  revised  to  read  as 
follows: 

§  75.48  Petition  for  an  alternative 
monitoring  system. 

(a)  The  designated  representative 
shall  submit  the  following  information 
in  the  application  for  certification  or 
recertification  of  an  alternative 
monitoring  system. 

(1)  Source  identification  information. 

(2)  A  description  of  the  alternative 
monitoring  system. 

(3)  Data,  calculations,  and  results  of 
the  statistical  tests,  specified  in 

§  75.41(c)  of  this  part,  including: 

(i)  Date  and  hour. 

(ii)  Hourly  test  data  for  the  alternative 
monitoring  system  at  each  required 
operating  level  and  fuel  type. 


(iii)  Hourly  test  data  for  the 
continuous  emissions  monitoring 
system  at  each  required  operating  level 
and  fuel  type. 

(iv)  Arithmetic  mean  of  the  alternative 
monitoring  system  measurement  values, 
as  specified  in  Equation  24  in  §  75.41(c) 
of  this  part,  of  the  continuous  emission 
monitoring  system  values,  as  specified 
on  Equation  25  in  §  75.41(c)  of  this  part, 
and  of  their  differences. 

(v)  Standard  deviation  of  the 
difference,  as  specified  in  Equation  A- 
8  in  appendix  A  of  this  part. 

(vi)  Confidence  coefficient,  as 
specified  in  Equation  A-9  in  appendix 
A  of  this  part. 

(vii)  The  bias  test  results  as  specified 
in  §  7.6.4  in  appendix  A  of  this  part. 

(viii)  Variance  of  the  measured  values 
for  the  alternative  monitoring  system 
and  of  the  measured  values  for  the 
continuous  emissions  monitoring 
system,  as  specified  in  Equation  22  in 
§  75.41(c)  of  this  part. 

(ix)  F-statistic,  as  specified  in 
Equation  23  in  §  75.41(c)  of  this  part. 

(x)  Critical  value  of  F  at  the  95- 
percent  confidence  level  with  n-1 
degrees  of  freedom. 

(xi)  Coefficient  of  correlation,  r,  as 
specified  in  Equation  26  in  §  75.41(c)  of 
this  part. 

(4)  Data  plots,  specified  in 

§§  75.41(a)(9)  and  75.41(c)(2)(i)  of  this 
part. 

(5)  Results  of  monitor  reliability 
analysis. 

(6)  Results  of  monitor  accessibility 
analysis. 

(7)  Results  of  monitor  timeliness 
analysis. 

(8)  A  detailed  description  of  the 
process  used  to  collect  data,  including 
location  and  method  of  ensuring  an 
accurate  assessment  of  operating  hourly 
conditions  on  a  real-time  basis. 

(9)  A  detailed  description  of  the 
operation,  maintenance,  and  quality 
assurance  procedures  for  the  alternative 
monitoring  system  as  required  in 
appendix  B  of  this  part. 

(10)  A  description  of  methods  used  to 
calculate  heat  input  or  diluent  gas 
concentration,  if  applicable. 

(11)  Results  of  tests  and 
measurements  (including  the  results  of 


all  reference  method  field  test  sheets, 
charts,  laboratory  analyses,  example 
calculations,  or  other  data  as 
appropriate)  necessary  to  substantiate 
that  the  alternative  monitoring  system  is 
equivalent  in  performance  to  an 
appropriate,  certified  operating 
continuous  emission  monitoring  system. 

(FR  Doc.  95-19527  Filed  8-7-95;  8:45  am] 
BILUNQ  CODE  66e0-60-P 

40  CFR  Part  81 
[MI39-01-6921a;  FRL-5272-^] 

Designation  of  Areas  for  Air  Quaiity 
Planning  Purposes;  Correction  of 
Designation  of  Nonclassified  Ozone 
Nonattainment  Areas;  State  of 
Michigan 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  This  action  announces  the 
USEPA  decision  to  correct  erroneous 
ozone  designations  made  in  1980  for  the 
Allegan  County  (Allegan  County),  Barry 
County  (Barry  County),  Battle  Creek 
(Calhoun  County),  Benton  Harbor 
(Berrien  County),  Branch  County 
(Branch  County),  Cass  County  (Cass 
County),  Gratiot  County  (Gratiot 
County),  Hillsdale  County  (Hillsdale 
County),  Huron  County  (Huron  County), 
Ionia  County  (Ionia  County),  Jackson 
(Jackson  County),  Kalamazoo 
(Kalamazoo  County),  Lapeer  County 
(Lapeer  Coimty),  Lenawee  County 
(Lenawee  County),  Montcalm 
(Montcalm  County),  Sanilac  County 
(Sanilac  County),  Shiawassee  County 
(Shiawassee  County),  St.  Joseph  County 
(St.  Joseph  County),  Tuscola  County 
(Tuscola  County),  and  Van  Buren 
County  (Van  Buren  County) 
nonattainment  nonclassified/incomplete 
data  areas  and  the  Lansing-East  Lansing 
(Clinton  County,  Eaton  County,  and 
Ingham  County)  nonattainment 
nonclassified/transitional  area.  Pursuant 
to  section  110(k)(6)  of  the  Act,  which 
allows  the  USEPA  to  correct  its  actions, 
the  USEPA  is  publishing  the 
designation  correction  of  these  areas  to 
attainment/unclassifiable  for  ozone.  The 


40298  Federal  Register  /  Vol.  60,  No.  152  /  Tuesday,  August  8,  1995  /  Rules  and  Regulations 


rationale  for  this  approval  is  set  forth  in 
this  final  rule;  additional  information  is 
available  at  the  address  indicated  below. 
In  the  proposed  rules  section  of  this 
Federal  Register,  USEPA  is  proposing 
approval  of  and  soliciting  public 
comment  on  this  action.  If  adverse 
comments  are  received  on  this  direct 
final  rule,  USEPA  will  withdraw  this 
direct  final  rule  and  address  the 
comments  received  in  a  subsequent 
final  rule  on  the  related  proposed  rule 
which  is  being  published  in  the 
proposed  rules  section  of  this  Federal 
Register.  No  additional  opportunity  for 
public  conunent  will  be  provided. 

Unless  this  direct  final  rule  is 
withdrawn  no  further  rulemaking  will 
occur  on  this  action. 

DATES:  This  action  will  be  effective 
October  10, 1995  imless  notice  is 
received  by  September  7, 1995  that 
someone  wishes  to  submit  adverse 
comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash,  Chief, 
Regulation  Development  Section,  Air 
Toxics  and  Radiation  Branch  {AT-18J), 
United  States  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604. 

Copies  of  the  USEPA’s  analysis  are 
available  for  inspection  at  the  following 
address:  United  States  Environmental 
Protection  Agency,  Region  5,  Air  and 
Radiation  Division,  77  West  Jackson 
Boulevard,  Chicago,  Illinois,  60604. 
Telephone  Jacqueline  Nwia  at  (312) 
886-6081  before  visiting  the  Region  5 
Office. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jacquehne  Nwia,  Air  Toxics  and 
Radiation  Branch,  Regulation 
Development  Section  (AT-18J),  United 
States  Environmental  Protection 
Agency,  Region  5,  Chicago,  Illinois, 
60604,  (312)  886-6081. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Pursuant  to  the  1977  amendments  to 
the  Clean  Air  Act  (Act),  the  States 
identified  and  the  US^A  designated 
nonattainment  areas  with  respect  to  the 
0.08  parts  per  million  (ppm) 
photochemical  oxidant  National 
Ambient  Air  Quality  Standard 
(NAAQS).  For  such  areas.  States 
submitted  State -Implementation  Plans 
(SIP)  to  control  emissions  and  achieve 
attainment  of  the  NAAQS.  On  December 
30, 1977,  Michigan  submitted  an 
analysis  which  included,  pursuant  to 
section  107(d)  of  the  1977  Act, 
designations  of  areas  for  photochemical 
oxidants  as  nonattainment,  attainment. 


or  unclassifiable.  The  State  concluded 
that  the  37  county  area  in  southern 
Michigan,  which  was  designated  by  the 
State  to  be  the  target  area  for  the 
photochemical  oxidants  SEP  revision 
and  implementation  of  the  Federal 
Emission  Offset  Policy  (December  21, 
1976),  should  be  designated  as 
nonattainment  for  photochemical 
oxidants.  The  nonattainment 
designations  were  based  on  sparse 
monitoring  data  from  1974, 1975,  and 
1976  (monitoring  in  the  Bay,  Kent, 
Genesee,  Oakland,  Port  Huron  and 
Wayne  Counties)  showing  violations  of 
the  0.08  ppm  photochemical  oxidant 
NAAQS  in  those  counties,  the  States’ 
knowledge  of  volatile  organic 
compound  emission  sources  in  the  areas 
and  comparison  of  the  areas  with  other 
similar  monitored  areas.  These  areas 
were  originally  designated  as 
nonattainment  for  photochemical 
oxidants  on  March  3, 1978  (43  FR  8962). 

On  February  8, 1979  (44  FR  8202),  the 
USEPA  revised  the  NAAQS  firam  0.08 
ppm  to  0.12  ppm  and  the  regulated 
pollutant  from  photochemical  oxidants 
to  ozone.  On  November  8, 1979, 
Michigan  submitted  a  revised  analysis 
which  considered  the  change  in  the 
NAAQS  and  its  affect  on  designations. 
The  State  concluded  that  changes  to  the 
status  of  the  designated  nonattainment 
areas  were  not  warranted  and  noted  that 
this  position  would  be  re-evaluated  as 
more  data  on  rural  ozone  levels  became 
available.  Monitoring  data  recorded  in 
Bay,  Genesee,  Kent,  Macomb, 

Muskegon,  Oakland,  St.  Clair  and 
Wayne  Counties  for  1975-1978  showed 
violations  of  the  0.12  ppm  NAAQS.  The 
State  retained  the  nonattainment 
designation  for  these  areas  based  on  the 
available  monitoring  data  and  the 
remainder  of  the  southern  Michigan 
counties  on  the  basis  of  their  proximity 
to  urban  nonattainment  areas.  The 
revised  analysis  and  conclusion  to 
retain  the  prior  designations  were 
approved  by  the  USEPA  on  June  2, 1980 
(45  FR  37188). 

Under  the  1990  amendments  to  the 
Act,  these  areas  retained  their 
designation  of  nonattainment  by 
operation  of  law  pursuant  to  section 
107(d)  upon  the  date  of  enactment  of  the 
Act.  Nonattainment  areas  were  further 
classified  based  on  tbeir  monitored 
design  value,  pursuant  to  section  181(a), 
as  marginal,  moderate,  serious  or  severe. 
The  nonattainment  areas  in  Michigan 
were  classified  as  follows:  the  Detroit- 
Ann  Arbor  area,  Muskegon  area  and 
Grand  Rapids  area  were  classified  as 
moderate;  the  Flint  area  and  Lansing- 
East  Lansing  area  were  classified  as 
nonclassifiable/transitional  pursuant  to 
section  185B  of  the  Act,  since  they  had 


3  complete  years  of  air  quality  data 
demonstrating  attainment  of  the  ozone 
NAAQS  for  the  period  1987-1989;  and. 
the  remainder  of  the  nonattainment 
areas  were  classified  as  nonclassifiable/ 
incomplete  data,  since  ozone 
monitoring  data  for  these  areas  was 
either  not  available  or  incomplete  e 
56  FR  56694  (November  6, 1991). 

II.  Summary  of  This  Action 

Section  110(k)(6)  of  the  Act  provides 
the  USEPA  with  the  authority  to  correct 
designation  determinations  that  it 
determines  were  in  error.  It  states: 

Whenever  the  Administrator  determines 
that  the  Administrator’s  action  approving, 
disappioving,  or  promulgating  any  plan  or 
plan  revision  (or  part  thereof),  area 
designation,  redesignation,  classification,  or 
reclassification  was  in  error,  the 
Administrator  may  in  the  same  manner  as  the 
approval,  disapproval,  or  promulgation 
revise  such  action  as  appropriate  without 
requiring  any  further  submission  from  the 
State.  Such  determination  and  the  basis 
thereof  shall  be  provided  to  the  State  and 
public. 

Twenty-three  counties  were 
designated  nonclassifiable/transitional 
or  nonclassifiable/incomplete  data. 

They  are:  Allegan  County  (Allegan 
County),  Barry  County  (Barry  County), 
Battle  Creek  (Calhoun  County),  Benton 
Harbor  (Berrien  County),  Branch  County 
(Branch  County),  Cass  County  (Cass 
County),  Gratiot  County  (Gratiot 
County),  Hillsdale  County  (Hillsdale 
County),  Huron  County  (Huron  County), 
Ionia  County  (Ionia  County),  Jackson 
(Jackson  County),  Kalamazoo 
(Kalamazoo  County),  Lapeer  Coimty 
(Lapeer  County),  Lenawee  County 
(Lenawee  Coimty),  Montcalm 
(Montcalm  County),  Saginaw-Bay  City- 
Midland  (Bay  County,  Midland  County, 
and  Saginaw  County),  Sanilac  County 
(Sanilac  County),  Shiawassee  Coimty 
(Shiawassee  County),  St.  Joseph  County 
(St.  Joseph  County),  Tuscola  County 
(Tuscola  County),  and  Van  Buren 
County  (Van  Buren  County)  as 
nonattainment  nonclassified/incomplete 
data  areas  and  Flint  (Genesee  County), 
and  Lansing-East  Lansing  (Clinton 
County,  Eaton  County,  and  Ingham 
County)  as  nonattainment  nonclassified/ 
transitional  areas. 

The  USEPA’s  June  2, 1980  action 
approving  the  retention  of  the 
nonattainment  designations  for  21  of  the 
23  nonclassifiable  areas  was  in  error. 
That  action  was  based  on  the  State’s 
November  9, 1979  submittal.  The 
USEPA  believes  that  the  information 
submitted  by  Michigan  was 
inappropriately  used  to  designate  21  of 
the  23  nonclassifiable  areas 
nonattainment  for  ozone  due  to  the  lack 
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of  in-county  ozone  monitoring  data 
showing  violations  of  the  0.12  ppm 
NAAQS.  Accordingly,  in  this  action,  the 
USEPA  is  correcting  this  error  by 
correcting  the  designations  for  these 
areas  to  attainment/unclassifiable. 

In  order  to  demonstrate  a  violation  of 
the  ozone  NAAQS,  the  average  annual 
number  of  expected  exceedances  of  the 
NAAQS  must  be  greater  than  1.0  per 
calendar  year,  pursuant  to  40  CFR 
§  50.9.  The  USEPA  reviewed  the  basis  of 
the  original  ozone  designation  for  these 
areas.  Ambient  air  quality  monitoring 
data  for  ozone  was  retrieved  firom  the 
Aerometric  Information  Retrieval 
System  (AIRS)  as  well  as  the  docket 
containing  Michigan’s  1977  SIP.  The 
USEPA  found  that  of  the  23 
nonattainment  nonclassiflable  areas  in 
Michigan,  only  Ingham,  Bay  and 
Genesee  Counties  had  established 
ambient  photochemical  oxidant 
monitors  in  the  mid-1970’s.  Of  these 
three  counties,  only  Ingham  did  not 
record  levels  of  photochemical  oxidants 
above  0.12  ppm  to  constitute  a  violation 
of  the  NAAQS.  The  AIRS  ozone  data 
report  for  Michigan  is  located  in  the 
docket  for  this  rulemaking.  Therefore, 

21  of  the  nonclassified  areas  did  not 
violate  the  0.12  ppm  NAAQS  during  the 
years  pertinent  to  the  June  2, 1980  final 
rulemaking.  In  fact,  none  of  these  areas 
had  in-county  ozone  monitors  during 
these  timeframes  except  for  those 
discussed  above. 

Furthermore,  available  in-county 
monitoring  data  for  some  of  these  areas 
since  1978  demonstrates  that  violations 
of  the  0.12  ppm  NAAQS  have  not  been 
recorded  in  these  areas  with  the 
exceptions  of  Allegan  and  possibly 
Lenawee  counties.  Allegan  County 
recorded  a  violation  of  die  ozone 
NAAQS  in  1990-1991  at  a  monitor 
established  as  a  special  purpose  monitor 
for  the  Lake  Michigan  Ozone  Study. 
Monitoring  data  collected  during  1992- 
1994  in  Allegan  Coimty  demonstrated 
attainment  of  the  ozone  NAAQS.  More 
recently,  preliminary  data  for  1995 
(which  has  not  yet  been  quality  assured) 
indicates  that  violations  of  the  ozone 
NAAQS  in  Allegan  and  Lenawee  * 
counties  have  probably  occurred  in  the 
period  1993-1995.  The  USEPA  believes, 
however,  that  this  data  does  not  alter 
the  conclusion  regarding  the  erroneous 
retention  of  the  nonattainment 
designation  for  these  counties  in  1980. 

If  these  two  areas  had  been  correctly 
designated  as  attainment/unclassifiable 
at  that  time  they  would  be  treated, 
today,  as  would  any  other  attainment 
area  that  violates  the  ozone  NAAQS. 

The  USEPA  is  including  these  two  areas 
in  this  designation  correction  and  will 
decide  what  appropriate  actions,  if 


necessary,  should  be  taken  once  this 
preliminary  data  is  quality  assured.  The 
USEPA  may  utilize  its  authority  imder 
section  110  of  the  Act  to  require  the 
State  to  correct  the  inadequacy  of  the 
SIP,  or  designate  such  areas  to 
nonattainment  pursuant  to  section  107 
to  address  violations  of  the  ozone 
NAAQS  in  areas  designated  as 
attainment. 

m.  Rulemaking  Action 

In  this  action,  the  USEPA  is 
promulgating  a  correction  to  the 
designation  status  of  the  Allegan  County 
(Allegan  County),  Barry  Coxmty  (Barry 
County),  Battle  (^ek  (Calhoun  County), 
Benton  Harbor  (Berrien  County),  Branch 
Coimty  (Branch  Coimty),  Cass  County 
(Cass  County),  Gratiot  County  (Gratiot 
County),  Hillsdale  County  (Hillsdale 
County),  Huron  County  (Huron  County), 
Ionia  County  (Ionia  County),  Jackson 
(Jackson  County),  Kalamazoo 
(Kalamazoo  County),  Lapeer  County 
(Lapeer  Coimty),  Lenawee  County 
(Lenawee  County),  Montcalm 
(Montcalm  County),  Sanilac  County 
(Sanilac  County),  Shiawassee  County 
(Shiawassee  County),  St.  Joseph  County 
(St.  Joseph  County),  Tuscola  County 
(Tuscola  County),  and  Van  Buren 
County  (Van  Buren  County) 
nonattainment  nonclassified/incomplete 
data  and  the  Lansing-East  Lansing 
(Clinton  County,  Eaton  County,  and 
Ingham  County)  nonattainment 
nonclassified/transitional  area  to 
attainment/unclassifiable  pursuant  to 
section  110(k)(6).  The  public  should  be 
advised  that  this  action  will  be  effective 
60  days  from  the  date  of  this  final  rule. 
However,  if  notice  is  received  within  30 
days  that  someone  submits  adverse  or 
critical  comments,  this  action  will  be 
withdrawn,  and  a  subsequent  final 
notice  will  be  published  that  addresses 
the  comments  received. 

The  USEPA  is  publishing  a  separate 
document  in  today’s  issue  of  the 
Federal  Register  publication,  which 
constitutes  a  “proposed  approval’’  of  the 
requested  SIP  revisions  and  clarifies 
that  the  rulemaking  will  not  be  deemed 
final  if  timely  adverse  or  critical 
comments  are  filed.  The  “direct  final’’ 
approval  shall  be  effective  on  October 
10, 1995,  unless  the  USEPA  receives 
adverse  or  critical  comments  by 
September  7, 1995. 

If  the  USEPA  receives  comments 
adverse  to  or  critical  of  the  approval 
discussed  above,  the  USEPA  will 
withdraw  this  approval  before  its 
effective  date  by  publishing  a 
subsequent  Federal  Register  document 
which  withdraws  this  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  rulemaking 


notice.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  USEPA  hereby  advises  the 
public  that  this  action  will  be  effective 
on  October  10, 1995. 

Under  section  307(b)(1)  of  the  Act,  42 
U.S.C.  7607ft)(l),  petitions  for  judicial 
review  of  this  action  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  Ortober  10, 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule 
neither  affects  the  finality  of  this  rule  for 
the  purposes  of  judicial  review  nor 
extends  the  time  within  which  a 
petition  for  judicial  review  may  be  filed, 
and  shall  not  postpone  the  effectiveness 
of  such  rule  or  action.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2)  of  the  Act,  42  U.S.C. 

7607(b)(2). 

Under  Executive  Order  (EO)  12291, 
the  USEPA  is  required  to  judge  whether 
an  action  is  “major”  and  therefore 
subject  to  the  requirements  of  a 
regulatory  impact  analysis.  The  Agency 
has  determined  that  the  correction 
would  result  in  none  of  the  significant 
adverse  economic  efiects  set  forth  in 
section  1(b)  of  the  EO  as  grounds  for  a 
finding  that  an  action  is  “major.”  The 
Agency  has,  therefore,  concluded  that 
this  action  is  not  a  “major”  action  under 
EO  12291. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  the  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  the  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 
Correction  of  designation  status  of  these 
nonattainment  areas  to  attainment 
under  section  110(k)(6)  of  the  Act  does 
not  create  emy  new  requirements  and 
therefore  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act”)  (signed 
into  law  on  March  22, 1995)  requires 
that  the  Agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  memdate 
that  may  result  in  expenditure  hy  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Section  203  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  from 


Allegan  County: 

Allegan  County .  October  10, 1995  .  Unclassifiable/ Attainment. 

Barry  County  Area: 

Barry  County  .  October  10, 1995  .  Unciassifieible/Attainment. 

Battle  Creek  Area: 

Calhoun  County .  October  10, 1995  .  Unclassifiable/ Attainment. 

Benton  Harbor  Area: 

Berrien  County  .  October  10, 1995  .  Unclassifiable/Attainment. 

BrarKh  County  Area: 

Branch  County .  October  10, 1995  .  Unclassifiable/Attainment. 

Cass  County  Area: 

Cass  County .  October  10, 1995  .  Unclassifiable/Attainment. 


Gratiot  County  Area: 

Gratiot  County .  October  10, 1995  .  Unclassifiable/Attainment. 

Hillsdale  County  Area: 

Hillsdale  County  .  October  10, 1995  .  Unclassifiable/Attainment. 

Huron  County  Area: 

Huron  County  .  October  10, 1995  .  Unclassifiable/Attainment. 

Ionia  County  Area; 

Ionia  County .  October  10, 1995  .  Uncleissifiable/Attainment. 

Jackson  Area: 

Jackson  County .  October  10, 1995  .  Unclassifiable/Attainment. 

Kalamazoo  Area; 

Kalamazoo  County .  October  10, 1995  .  Unclassifiable/Attainment. 

Lansing-East  Lansing  Area; 

Clinton  County .  October  10, 1995  .  Unclassifiable/Attainment. 

Eaton  County .  October  10, 1995  .  Unclassifiable/Attainment. 

Ingham  County .  October  10, 1995  . '  Unclassifiable/Attainment. 

Lapeer  County  Area; 

Lapeer  County .  October  10, 1995  .  Unclassifiable/Attainment. 

Lenawee  County  Area: 

Lenawee  County  .  October  10, 1995  .  Unclassifiable/Attainment. 

Montcalm  Area: 

Montcalm  County  .  October  10,  1995  .  Unclassifiable/Attainment. 


Seinilac  County  Area; 
Sanilac  County  . 


October  10, 1995 


Unclassifiable/Attainment. 
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Michigan— Ozone— Continued 


Designated  Areas  - 

Date’ 

Shiwassee  County  Area: 

Shiwassee  County .  October  10, 1995 

St.  Joseph  County  Area: 

St  Joseph  County .  October  10, 1995 

Tuscola  County  Area: 

Tuscola  County  . .  October  10, 1995 

Van  Buren  County  Area: 

Van  Buren  County .  October  10, 1995 


Designation 


Type 


Classification 


Date 


Type 


U  nclassifiable/Attainment. 
Unclassifiable/Attainment. 
U  ncletssifiable/Attainment. 
Unclassifiable/Attainment 


’  This  date  is  November  15, 1990,  unless  otherwise  noted. 


IFR  Doc.  95-19507  Filed  8-7-95;  8:45  am] 

BILLING  CODE  S560-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  93-259;  RM-8341  and  RM- 
8421] 

Radio  Broadcasting  Services;  Earle, 
Pocohantas  and  Wilson,  AR,  and 
Como  and  New  Albany,  MS 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  After  the  Notice  of  Proposed 
Rule  Making,  58  Fed.  Reg.  52735, 
published  October  12, 1993,  the 
Commission  grants  the  counterproposal 
of  Broadcasters  &  Publishers,  Inc., 
licensee  of  station  WWKZ(FM),  Channel 
278C,  New  Albany,  Mississippi, 
requesting  a  change  of  community  to 
Como,  Mississippi,  as  that  community’s 
first  local  aural  transmission  service 
(coordinates  N  34,  32,  56  and  W  89, 17, 
and  04.  To  accommodate  this 
reallotment,  it  substitutes  Channel  234A 
for  Channel  279A  at  Wilson,  Arkansas 
(coordinates  N  35,  29,  46  and  W  90, 10, 
04).  The  Commission  also  allots 
Channel  280C3  to  Earle  as  that 
community’s  first  local  aural 
transmission  service  (coordinates  N  35, 
15,  20  and  W  90,  38,  52,  and,  to 
accommodate  this  allotment,  substitutes 
Channel  281A  for  Channel  280A  at 
Pocohantas,  Arkansas  (coordinates  N  36, 
18,  02  and  W  90,  53,  55). 

EFFECTIVE  DATE:  September  18, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Gordon,  Mass  Media  Bureau,  (202) 
776-1653. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  93-259, 


adopted  July  28, 1995,  and  released 
August  3, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  pmrchased 
from  the  Commission’s  copy  contractor. 
International  Transcription  Services, 
(202)  857-3800,  2100  M  Street,  NW., 
Suite  140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-{AMENDED] 

1.  The  authority  citation  for  part  73 
reads  as  follows: 

Authority:  Secs.  303, 48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  removing  Channel  278C  at 
New  Albany  and  adding  Como,  Channel 
278C. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arkansas,  is  amended 
by  adding  Earle,  Channel  280C3; 
removing  Channel  2 79 A  and  adding 
Channel  234A  at  Wilson;  and  removing 
Channel  280A  and  adding  Chaimel 
281A  at  Pocohantas. 

Federal  Communications  Commission. 
Andrew  J.  Rhodes, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division.  Mass  Media  Bureau. 

[FR  Doc.  95-19492  Filed  8-7-95;  8:45  ami 
BILLING  CODE  6712-01-F 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  2 
RIN  1018-AD40 

Update  of  Regional  Office  Addresses 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  amends  the  Field  Organization 
regulations.  The  Service’s  Boston 
regional  office  has  relocated  to  Hadley, 
Massachusetts,  the  Atlanta  regional 
office  moved  from  Spring  Street  to 
Century  Boulevard  in  Atlanta,  and  the 
Portland  regional  office  moved  from 
Multnomah  Street  to  11th  Avenue  in 
Portland. 

EFFECTIVE  DATE:  September  7, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Pinkerton,  Policy  and 
Directives  Management  Staff,  4401. 
North  Fairfax  Drive,  Room  224, 
Arlington,  Virginia  22203  at  (703)  358- 
1943. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  rule  is  to  update  three 
Service  regional  office  addresses.  The 
Service  relocated  its  regional  office  from 
Boston  to  Hadley,  Massachusetts  in 
December,  1993.  The  Service’s  regional 
offices  in  Portland  and  Atlanta  also 
relocated  within  these  cities  in  May, 
1989  and  December,  1993  respectively. 

This  docuinent  was  not  subject  to 
Office  of  Management  and  Budget 
Review  under  Executive  Order  12866.  It 
has  no  potential  takings  implications  for 
private  property  as  defined  in  Executive 
Order  12630.  This  action  does  not 
contain  any  federalism  impacts  as 
described  in  Executive  Order  12612. 
This  rule  does  not  contain  any 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  the 
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Paperwork  Reduction  Act,  44  U.S.C. 

3501  et  seq.  Since  this  rule  merely 
reflects  changes  made  to  regional  office 
addresses,  impacts  on  small  business 
entities  is  nominal,  as  required  by  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et.  seq.).  This  is  an  agency  organization 
matter  that  reflects  the  physical  and 
mailing  addresses  of  our  administrative 
offices  in  the  regions,  therefore, 
proposed  rulemaking  is  not  necessary  as 
provided  for  in  5  U.S.C.  553(b). 

List  of  Subjects  in  50  CFR  Part  2 

Organization  and  functions 
(Government  agencies). 

For  the  reasons  set  forth  in  the 
preamble,  part  2  of  chapter  I,  of  title  50 
of  the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

PART  2— FIELD  ORGANIZATION 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301. 

2.  Section  2.2  is  amended  by  revising 
paragraphs  (a),  (d),  and  (e)  to  read  as 
follows: 

§  2.2  Locations  of  regional  offices. 
***** 

(a)  Portland  Regional  Office  (Region 
1 — comprising  the  States  of  California, 
Hawaii,  Idaho,  Nevada,  Oregon, 
Washington,  America  Samoa,  and 
Guam),  Eastside  Federal  Complex,  911 
N.E.  11th  Avenue,  Portland,  Oregon 
97232-4181. 

***** 

(d)  Atlanta  Regional  Office  (Region 
4— comprising  the  States  of  Alabama, 
Arkansas,  Florida,  Georgia,  Kentucky, 
Louisiana,  Mississippi,  North  Carolina, 
South  Carolina  and  Tennessee;  and 
Puerto  Rico  and  the  Virgin  Islands), 

1875  Century  Boulevard,  Atlanta, 
Georgia  30345. 

(e)  Hadley  Regional  Office  (Region  5 — 
comprising  the  States  of  Connecticut, 
Delaware,  Maine,  Maryland, 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania,  Rhode 
Island,  Vermont,  Virginia,  and  West 
Virginia;  and  the  District  of  Columbia), 
300  West  Gate  Center  Drive,  Hadley, 
Massachusetts  01035. 
***** 

Dated  July  25, 1995. 

George  T.  Frampton,  Jr. 

Assistant  Secretary,  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  95-19481  Filed  8-7-95;  8:45  am) 
BILUNQ  CODE  4310-«5-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atinospheric 
Administration 

50  CFR  Part  661 

pocket  No.  950426116-6116-01; 
I.D.080295A] 

Ocean  Saimon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
Caiifomia;  Adjustment  of  Coho  Salmon 
Quotas 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Inseason  adjustment  of  quotas. 

SUMMARY:  NMFS  annoimces  inseason 
increases  to  the  non-treaty  and  treaty 
Indian  coho  salmon  ocean  fishery 
quotas  north  of  Cape  Falcon,  OR.  The 
increase  to  the  non-treaty  quota  is 
apportioned  between  the  commercial 
troll  and  recreational  fisheries  and 
among  recreational  subareas  according 
to  the  coho  salmon  allocation  provisions 
contained  in  the  Fishery  Management 
Plan  for  the  Ocean  Salmon  FisWies  off 
Washington,  Oregon,  and  Caiifomia 
(FMP). 

DATES:  Effective  at  2400  hours  local 
time,  August  3, 1995.  Comments  must 
be  submitted  by  August  23, 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
William  Stelle,  Jr.,  Director,  Northwest 
Region,  National  Marine  Fisheries 
Service,  NOAA,  7600  Sand  Point  Way 
NE.,  BIN  Cl5700-Bldg.  1,  Seattle,  WA 
98115-0070.  Information  relevant  to 
this  action  has  been  compiled  in 
aggregate  form  and  is  available  for 
public  review  during  business  horns  at 
the  office  of  the  Director,  Northwest 
Regional,  NMFS  (Regional  Director). 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  206-526-6140. 
SUPPLEMENTARY  INFORMATION: 
Regulations  goveming.the  ocean  salmon 
fisheries  at  section  UI.B.  of  the  appendix 
to  50  CFR  part  661,  the  standards  and 
procedures  for  inseason  changes  to 
annual  management  measures. 
Specifically,  the  Regional  Director  may 
adjust  management  measiires  inseason 
provided  that  any  inseason  adjustment 
in  management  measures  is  consistent 
with  fishery  regimes  established  by  the 
U.S.-Canada  Pacific  Salmon 
Commission,  ocean  escapement  goals, 
conservation  of  the  salmon  resource, 
any  adjudicated  Indian  fishing  rights, 
and  the  ocean  allocation  scheme  in  the 
FMP.  In  addition,  all  inseason 
adjustments  must  be  based  on 
consideration  of  the  following  factors: 


(a)  Predicted  sizes  of  salmon  runs;  (b) 
harvest  quota  and  hooking  mortality 
limits  for  the  area  and  total  allowable 
impact  limitations  if  applicable;  (c) 
amount  of  the  recreational,  commercial, 
and  treaty  Indian  catch  for  each  species 
in  the  area  to  date;  (d)  Amo\mt  of 
recreational,  commercial,  and  treaty 
Indian  fishing  effort  in  the  area  to  date; 

(e)  Estimated  average  daily  catch  per 
fisherman;  (f)  Predicted  fishing  effort  for 
the  area  to  the  end  of  the  scheduled 
season;  and  (g)  other  factors  as 
appropriate. 

The  aimual  management  measures  for 
ocean  salmon  fisheries  (60  FR  21746, 

May  3, 1995),  that  NMFS  may  make 
inseason  adjustments  to  fisheries  north 
of  Cape  Falcon  that  are  consistent  with 
and  complementary  to  Pacific  Fishery 
Management  Coimcil  (Council)  spawner 
escapement  objectives  in  the  event  that 
management  agreements  or 
understandings  with  Canada  warrant 
reevaluation  of  the  Council’s 
assumptions  about  prior  intercepticms 
(60  FR  21753,  21756). 

Annual  management  measures  for  the 
ocean  salmon  fisheries  are 
recommended  to  NMFS  by  the  Council 
under  the  authority  of  the  framework 
FMP.  During  development  of  the  1995 
annual  management  measures,  the 
Council  made  certain  assiimptions 
regarding  the  harv  est  of  coho  salmon  in 
Canadian  fisheries  off  the  West  Coast  of 
Vancouver  Island  (WCVI).  These 
assumptions  regarding  Canadian  harvest 
are  an  important  factor  in  developing 
U.S.  harvest  quotas,  since  over  one-half 
of  the  coho  salmon  harvested  off  Canada 
are  of  U.S.  origin,  and,  absent 
interception,  would  return  to  U.S. 
waters.  The  Coimcil’s  recommendations 
for  U.S.  ocean  fisheries  for  coho  salmon 
north  of  Cape  Falcon  were  based,  in 
part,  on  the  assumption  that  Canada 
would  harvest  1.78  million  coho  off 
WCVI,  consistent  with  recent  years’ 
harvest  levels. 

Subsequent  to  the  implementation  of 
the  U.S.  1995  annual  management 
measures,  the  Government  of  Canada 
announced  that  it  will  reduce  the 
Canadian  harvest  off  WCVI  to  1.2 
million  coho  salmon  for  1995.  This 
reduction  in  Canadian  harvest  is 
expected  to  return  several  hundred 
thousand  additional  coho  salmon  to 
U.S.  waters,  most  of  which  will  return 
as  spawning  escapement  to  U.S.  rivers 
and  hatcheries,  and  some  of  which  will 
be  available  for  harvest. 

The  Cquncil  provided  for  the  inseason 
adjustment  of  the  annual  management 
measures,  based  on  revised  assumptions 
for  Canadian  interceptions,  in 
anticipation  of  providing  some 
economic  relief  to  ocean  salmon 
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fishennen  who  have  been  severely 
restricted  (no  fishing  in  1994)  during  the 
last  few  years.  At  the  same  time,  the 
Council  assumed  that  the  majority  of 
benefits  would  accrue  to  spawning 
escapements,  especially  for  wild  coho 
salmon  stocks. 

Before  taking  any  action,  the  Regional 
Director  consulted,  as  required  by  the 
implementing  regulations,  with  the 
Council  Chairman,  the  States  of 
Washington  and  Oregon,  and  most  of 
the  affected  northwest  treaty  Indian 
tribes.  Under  the  authority  of  50  CFR 
part  661,  NMFS  is  increasing  the  non¬ 
treaty  coho  salmon  ocean  quota  north  of 
Cape  Falcon,  OR,  by  25,000  fish,  from 
75,000  to  100,000  fish,  and  the  treaty 
Indian  coho  salmon  ocean  quota  by 
5,000  fish,  from  25,000  to  30,000  fish. 
The  overall  non-treaty  increase  is 
distributed  between  the  commercial 
troll  and  recreational  fisheries,  with  the 
troll  fishery  quota  increasing  from 
18,750  to  25,000  fish,  and  the 
recreational  fishery  quota  increasing 
from  56,250  to  75,000  fish.  The 
recreational  quota  increases  are  further 
distributed  between  the  four  subareas 
north  of  Cape  Falcon,  with  the  quota  in 
the  subarea  from  Cape  Falcon,  OR,  to 
Leadbetter  Point,  WA,  increasing  from 
28,125  to  37,500  fish;  the  quota  in  the 
subarea  from  Leadbetter  Point  to  the 
Queets  River,  WA,  increasing  from 

20.800  to  28,600  fish;  the  quota  in  the 
subarea  from  the  Queets  River  to  Cape 
Alava,  WA,  increasing  from  1,460  to 

1.800  fish;  and  the  quota  in  the  subarea 
from  Cape  Alava  to  the  U.S.-Canadian 
border  increasing  from  5,850  to  7,100 
fish. 

The  best  available  analysis  of  impacts 
on  wild  coho  salmon  escapements  in 
Puget  Sound  arid  Washington  coastal 
rivers  indicated  that,  compared  with 
assumptions  and  predictions  made 
when  the  annual  management  measures 
were  approved,  wild  coho  salmon 
spawning  escapements  will  increase 
significantly  in  all  major  streams,  and 
all  escapement  floors  for  Washington 
coastal  streams  will  be  exceeded,  even 
with  these  and  other  modest  increases 
to  U.S.  fisheries  in  State  waters.  In 
addition,  overall  harvest  impacts  on 
Oregon  coastal  natural  coho  salmon, 
which  have  been  proposed  for  listing  as 
“threatened”  imder  the  Endangered 
Species  Act  and  which  make  up  a  small 
portion  of  the  harvest  north  of  Cape 
Falcon,  have  decreased  slightly. 

The  States  of  Oregon  and  Washington 
will  manage  the  fisheries  in  State  waters 
adjacent  to  this  area  of  the  exclusive 
economic  zone  in  accordance  with  this 
Federal  action. 

Because  of  the  need  for  immediate 
action  to  relieve  a  restriction,  NMFS  has 


determined  that  good  cause  exists  for 
this  action  to  be  issued  without 
affording  a  prior  opportimity  for  public 
comment  and  without  a  delayed 
effectiveness  period.  This  action  does 
not  apply  to  other  fisheries  that  may  be 
operating  in  other  areas. 

Classification 

This  action  is  authorized  by  50  CFR 
661.21  and  661.23  and  is  exempt  from 
review  under  E.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  2, 1995. 

Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  95-19524  Filed  8-3-95;  3:49  pml 
BILUNO  CODE  3510-22-F 


50  CFR  Part  662 

[Docket  No.  950801198-6198-01;  I.D. 
072795B] 

RIN  0648-XX26 

Northern  Anchovy  Fishery;  Quotas  for 
the  1995-96  Fishing  Year 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  quotas. 

SUMMARY:  NMFS  announces  the 
estimated  spawning  biomass  and  final 
harvest  quotas  for  the  northern  anchovy 
fishery  in  the  exclusive  economic  zone 
south  of  Point  Reyes,  CA,  for  the  1995- 
96  fishing  season.  These  quotas  may 
only  be  adjusted  if  inaccurate  data  were 
used  or  if  errors  were  made  in  the 
calculations.  Comments  on  these  two 
points  are  invited.  The  intended  effect 
of  this  action  is  to  establish  allowable 
harvest  levels  of  Pacific  anchovy. 

DATES:  Effective  on  August  1, 1995. 
Comments  will  be  accepted  until 
September  5, 1995. 

ADDRESSES:  Submit  comments  on  the 
final  quotas  to  Ms.  Hilda  Diaz-Soltero, 
Regional  Director,  Southwest  Region, 
NMFS,  501  West  Ocean  Blvd.,  Suite 
4200,  Long  Beach,  CA  90802-4213. 
Administrative  Report  LJ-95-11  is 
available  from  this  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Morgan,  Southwest  Region, 
NMFS,  (310)  980-4036. 

SUPPLEMENTARY  INFORMATION:  In 
consultation  with  the  California 
Department  of  Fish  and  Game  and  the 
NMFS  Southwest  Fisheries  Science 
Center,  the  Director  of  the  Southwest 
Region,  NMFS,  (Regional  Director)  has 


estimated  that  the  1995-96  spawning 
biomass  of  the  central  subpopulation  of 
northern  anchovy,  Engraulis  mordax,  is 
388,000  mt.  The  biomass  estimate  is 
derived  from  a  stock  assessment  model 
using  spawning  biomass  estimated  by 
five  indices  of  abundance. 
Documentation  of  the  spawning  biomass 
is  contained  in  Administrative  Report 
LJ-95-11,  published  by  the  Southwest 
Fisheries  Science  Center,  NMFS  (see 
ADDRESSES).  This  report  and  the 
determination  of  harvest  quotas  were 
provided  to  the  Pacific  Fishery 
Management  Council  (Council). 

According  to  the  formula  m  the 
Fishery  Management  Plan  for  the 
Northern  Anchovy  Fishery  (FMP),  the 
U.S.  optimum  yield  (OY)  is  61,600  mt 
(70  percent  of  the  biomass  above 
300,000),  which  is  allocated  to 
reduction  fisheries,  plus  4,900  mt  for 
non-reduction  fisheries.  There  is  no 
agreement  with  Mexico  on  the 
management  of  northern  anchovy;  a 
portion  of  the  biomass  (30  percent) 
above  300,000  mt  is  designated  as  the 
amoimt  to  account  for  this  unregulated 
harvest.  Any  portion  of  the  U.S.  OY  not 
used  by  U.S.  fishermen  is  identified  as 
total  allowable  level  of  foreign  fishing 
(TALFF)  and  available  to  foreign 
fishing. 

Estimates  for  the  amount  of  anchovy 
that  will  be  used  by  the  U.S.  fishing 
industry  is  based,  usually,  on  the  largest 
amount  of  reduction  and  non-reduction 
processing  in  the  previous  3  years; 
however,  the  spawning  biomass  has 
been  below  300,000  mt  for  the  last  3 
years  and  no  reduction  fishing  has  been 
permitted  by  the  FMP.  At  a  meeting  of 
the  Council’s  Coastal  Pelagics  Planning 
Team  and  Advisory  Subpanel  held  in 
Long  Beach,  CA,  on  June  21, 1995, 
NMFS  requested  estimates  of  domestic 
processing  needs  from  the  fishing 
industry  so  that  a  basis  could  be 
established  for  setting  annual  quotas. 
Comments  also  were  received  at  the 
June  26-29  meeting  of  the  Council. 
From  the  information  available,  NMFS 
estimates  that  approximately  13,000  mt 
will  be  used  by  the  U.S.  reduction 
fishery  in  the  1995-96  season.  Futm-e 
estimates  of  domestic  processing  will  be 
based  on  performance  during  the  1995- 
96  season. 

The  TALFF  depends  on  that  portion 
of  the  U.S.  OY  that  will  not  be  used  by 
U.S.  fishermen,  minus  the  amount  of 
harvest  by  Mexican  vessels  that  is  in 
excess  of  the  average  Mexican  harvest 
(calculated  according  to  the  formula  in 
the  FMP),  like  the  estimates  of  U.S. 
harvest.  The  estimates  of  Mexican 
excess  harvest  is  based,  generally,  on 
the  largest  harvest  in  the  last  3  years; 
however,  the  biomass  has  been  so  low 
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during  this  time  that  there  has  been  no 
significant  fishery  off  Mexico. 
Historically,  the  Mexican  fishery  has 
been  based  on  availability  and  not  on 
abundance.  When  the  biomass  was  of  a 
similar  level  in  1987,  Mexico  harvested 
124,475  mt.  The  biomass  dropped 
approximately  45  percent  the  next  year 
and  another  26  percent  the  following 
year,  yet  Mexico  harvested 
approximately  80,000  mt  in  each  of 
those  2  years.  Recent  harvests  are  not  a 
reliable  predictor  of  Mexican  harvest 
under  conditions  of  sudden  increased 
abundance.  The  issue  of  uncertainty 
about  the  performance  of  the  domestic 
industry  and  the  intent  of  Mexican 
harvesters  was  discussed  by  the 
Coimcil,  which  recommended  that  the 
portion  allocated  to  TALFF  be  held  in 
reserve.  This  action  would  have 
protected  the  domestic  industry  and 
helped  assure  that  OY  will  not  be 
exceeded;  however,  the  FMP  does  not 
allow  for  a  deviation  firom  the 
designated  formula. 

The  Regional  Director  has  made  the 
following  determinations  for  the  1995- 
96  fishing  season  by  applying  the 
formulas  in  the  FMP  and  in  50  CFR  Part 
662.20. 

1.  The  total  U.S.  OY  for  northern 
anchovy  is  66,500  mt,  plus  an 
unspecified  amount  for  use  as  live  bait. 

2.  The  total  U.S.  harvest  quota  for 
reduction  purposes  is  13,000  mt. 

a.  Of  the  total  reduction  harvest  quota, 
1,300  mt  is  reserved  for  the  reduction 
fishery  in  Subarea  A  (north  of  Pt. 
Buchon).  The  FMP  requires  that  10 
percent  of  the  U.S.  reduction  quota  or 
9,072  mt,  whichever  is  less,  be  reserved 
for  the  northern  fishery.  This  is  not  a 
special  quota,  but  only  a  reduction  in 
the  amount  allocated  to  the  southern 
fishery  south  of  Pt.  Buchon  (Subarea  B). 
After  the  northern  fishery  has  harvested 
1,300  mt,  any  unused  portion  of  the 
Subarea  B  allocation  may  also  be 
harvested  north  of  Pt.  Buchon. 

b.  The  reduction  quota  for  subarea  B 
(south  of  Pt.  Buchon)  is  11,700  mt. 

3.  The  U.S.  harvest  quota  for  non¬ 
reduction  fishing  (i.e.,  fishing  for 
anchovy  for  use  as  dead  bait  or  human 
consumption)  is  4,900  mt  (as  set  by 

§  662.20). 

4.  There  is  no  U.S.  harvest  limit  for 
the  live  bait  fishery. 

5.  The  domestic  annual  processing 
capacity  (DAP)  is  13,000  mt. 

6.  The  amount  allocated  to  joint 
venture  processing  (JVP)  is  zero, 
because  there  is  no  history  of,  nor  are 
there  applications  for,  joint  ventures. 

7.  Domestic  annual  harvest  capacity 
(DAH)  is  13,000  mt.  DAH  is  the  sum  of 
DAP  and  JVP. 

8.  The  "TALFF  is  48,600  mt. 


The  fishery  will  be  monitored  during 
the  year  and  evaluated  with  respect  to 
the  OY  and  the  estimated  needs  of  the 
fishing  industry.  Adjustments  may  be 
made  to  comply  with  the  requirements 
of  the  FMP  and  its  implementing 
regulations. 

This  action  is  authorized  by  50  CFR 
part  662  and  is  exempt  from  review 
under  E.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  2, 1995. 

Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

(FR  Doc.  95-19499  Filed  8-3-95;  3:49  pm] 
BtLUNQ  CODE  3S10-22-f 

50  CFR  Parts  672, 675,  and  676 

[Docket  No.  950414104-5183-02;  I.D. 
110194B] 

RiN  0648-nAF53 

Groundfish  of  the  Gulf  of  Alaska; 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area;  Maximum 
Retainable  Bycatch  Amounts 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule  and  correcting 
amendments. 

SUMMARY:  NMFS  is  revising  the 
regulations  setting  forth  the  standards 
for  determining  when  a  fishing  vessel 
operator  is  engaged  in  directed  fishing 
in  the  groundfish  fisheries  of  the  Gulf  of 
Alaska  (GOA)  and  the  Bering  Sea  and 
Aleutirm  Islands  management  area 
(BSAI).  This  rule  replaces  the  existing 
species-,  gear-,  and  management-goal 
specific  standards  with  specific 
retainable  percentages  for  deriving  the 
maximum  amount  of  fish  species  or 
species  group  that  may  be  retained  as 
bycatch  in  fisheries  that  are  closed  to 
directed  fishing.  Retention  of  more  than 
this  amount  constitutes  directed  fishing. 
The  changes  made  by  this  rule  are 
expected  to  promote  compliance  with 
groundfish  regulations  and  to  facilitate 
enforcement  efforts.  This  action  is 
intended  to  further  the  objectives  of  the 
fishery  management  plans  (FMPs)  for 
the  groundfish  fisheries  of  Alaska. 
EFFECTIVE  DATE:  August  2, 1995. 
ADDRESSES:  Individual  copies  of  the 
environmental  assessment/regulatory 
impact  review  prepared  for  this  action 
may  be  obtained  from  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau,  AK 
99802,  Attn:  Lori  Gravel. 


FOR  FURTHER  INFORMATION  CONTACT:  Kaja 
Brix,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
domestic  groundfish  fisheries  in  the 
exclusive  economic  zone  (EEZ)  of  the 
GOA  and  the  BSAI  are  managed  by 
NMFS  in  accordance  with  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  and  the  Fishery 
Management  Plan  for  the  Groimdfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands.  The  FMPs  were  prepared  by  the 
North  Pacific  Fishery  Management 
Council  (Council)  under  the  Magnuson. 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act).  The  FMPs  are 
implemented  by  regulations  that  appear 
at  50  CFR  parts  672, 675,  and  676. 

General  regulations  that  also  govern  the 
groundfish  fisheries  appear  at  50  CFR 
part  620. 

This  rule  revises  regulations  at  50 
CFR  672.20(g)  and  675.20(h),  which 
specify  a  large  number  of  species-, 
area-,  gear-,  and  management  goal- 
specific  standards  for  the  GOA  and 
BSAI,  respectively,  for  determining 
when  a  vessel  operator  is  engaged  in 
directed  fishing  in  the  groundfish 
fisheries  of  GOA  and  BSAI.  These 
directed  fishing  standards  were 
intended  to  reduce  harvest  rates  of 
groundfish  species  when  their  total 
allowable  catch  (TAG)  limits  are  being 
approached,  while,  at  the  same  time, 
reducing  waste  and  minimizing  the 
need  to  discard  fish  at  sea  by  allowing 
retention  of  incidental  groundfish 
bycatch,  after  closure  of  the  directed 
fishery  until  the  TAG  limit  is  achieved. 

In  spite  of  increased  specificity,  the 
directed  fishing  standards  often  failed  to 
prevent  overharvest  or  underharvest  of 
groundfish.  Furthermore,  the  standards 
have  not  resulted  in  eliminating 
undesirable  fishing  practices,  such  as 
covert  targeting  on  high  value  species 
after  fishery  closures  or  wasteful 
discarding. 

A  proposed  rule  addressing  these 
concerns  was  published  in  the  Federal 
Register  on  April  28, 1995  (60  FR 
20952).  Public  comment  was  invited 
throu^  May  30, 1995.  Three  letters  of 
comments  supporting  the  proposed  rule, 
with  some  modifications,  were  received 
within  the  comment  period  and  are 
summarized  and  responded  to  below  in 
the  “Response  to  Comments”  section. 

The  final  rule  implements  the 
following  modifications  to  the  directed 
fishing  standards: 

1.  Usage  of  the  term  directed  fishing 
standards  is  eliminated.  Instead, 
“directed  fishing”  is  defined  as  any 
fishing  activity  that  results  in  the 
retention  of  an  amount  of  fish  species  or 
species  subgroup  on  board  a  vessel  that 
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is  greater  than  the  maximum  retainable 
bycatch  amount  for  that  species  or 
species  group  as  calculated  under  the 
regulations  as  modified.  The  maximum 
retainable  bycatch  amount  is  the 
amount,  in  roimd-weight  equivalents,  of 
a  species  or  species  group  that  a  vessel 
may  retain  on  board  at  any  time  during 
a  fishing  trip.  For  purposes  of 
calculating  the  maximum  retainable 
bycatch  amoimt,  the  regulations  as 
modified  specify,  in  tabular  form, 
retainable  percentages  for  each  bycatch 
species/basis  species  combination. 

2.  A  single,  retainable  percentage  for 
each  bycatch  species/basis  species 
combination  is  set  forth,  regardless  of 
gear  type  or  management  area.  Thus,  the 
same  retainable  percentages  are 
established  for  trawl,  hook-and-line, 
pot,  and  other  gear  types.  Similar 
retainable  percentages  are  specified  for 
the  GOA  and  BSAI  by  separate  tables 
reflecting  differences  in  species 
groupings  in  the  two  areas. 

3.  Directed  fishing  standards  based  on 
groupings  of  fishery  categories  are 
eliminated  (except  for  rockfish). 
Retainable  percentages  are  established 
that  are  species-specific,  except  for 
rockfish.  Consistent  with  existing 
regulations  at  §§  672.20(g)(2)  and 
675.20(h)(3)(iii),  rockfish,  except 
demersal  shelf  rockfish,  continues  to  be 
aggregated  to  prevent  “topping  off’  of 
individual  rodcfish  species  that  are 
closed  to  directed  fishing. 

4.  The  separate  directed  fishing  . 
standard  for  vessels  using  pelagic  trawl 
gear  is  eliminated. 

5.  Closures  are  eliminated  for  fisheries 
for  species  in  the  aggregate  under 

§  675.21  (c)  and  (d)  when  a  prohibited 
species  bycatch  allowance  is  reached. 

6.  Retainable  percentages  for  some 
species  are  specified  that  represent  a 
more  accurate  estimation  of  the 
observed  bycatch  rates  than  the 
previous  standards. 

Details  of  the  specific  changes  to  the 
directed  fishing  standards  are  outlined 
in  the  preamble  to  the  proposed  rule. 

Response  to  Comments 

(Comment  1:  Pacific  ocean  perch 
(POP)  should  be  separated  from  the 
aggregated  rockfish  group  and  a 
retainable  percentage  of  10  percent 
should  be  established  for  POP  against 
other  deep-water  species  in  the  GOA. 

Response:  Separating  POP  fi-om  an 
aggregation  of  other  rockfish  species 
could  reduce  the  incentive  for  retaining 
some  of  the  more  valuable  species  and 
permit  more  POP  to  be  taken;  however, 
much  of  the  discard  associated  with  the 
POP  fishery  is  due  to  a  lack  of  market 
for  this  species.  If  the  discard  of  POP  is 


market-driven,  separating  POP  would 
not  likely  reduce  discards. 

Establishing  a  different  percentage  for 
POP  than  is  established  for  the  other 
rockfish  and  making  that  percentage 
applicable  only  to  the  GOA  would  not 
conform  to  the  Council’s  intent  for 
consistency  of  the  retainable 
percentages  among  species  and  between 
management  areas. 

Comment  2:  The  proposed  rule 
perpetuates  the  current  method  of 
calculating  bycatch  of  rockfish  in  the 
aggregate.  This  results  in  vessel 
operators  discarding  lower-valued 
rockfish  species  when  they  have 
bycatch  of  higher-valued  rockfish 
species.  Rockfish  need  to  be  separated 
into  target  fishery  management  groups 
to  solve  this  problem. 

Response:  NMFS  recognizes  that 
aggregating  rockfish  could  lead  to 
discarding  of  lower-valued  rockfish; 
however,  separating  the  various  rockfish 
management  groups  would  allow  an 
increase  in  the  total  amount  of  all 
rockfishes  to  be  taken  through  “topping 
off’  activities  for  the  more  valuable 
species.  Of  particular  concern  is  the 
potential  for  some  rockfish  groups  to 
reach  overfishing  status  resulting  in 
other  fisheries  being  closed.  If  the 
rockfish  were  separated  into  distinct 
groups,  the  likelihood  of  reaching 
overfishing  would  increase. 

Separating  the  rockfish  groups  could 
further  reduce  rockfish  directed 
fisheries  as  greater  amounts  of  the  total 
allowable  bycatch  would  have  to  be 
reserved  to  support  bycatch  needs.  It 
could  also  result  in  more  prohibited 
species  closures  for  rockfish,  forcing 
discard  of  additional  catch. 

Comment  3:  The  proposed  rule  is 
supported,  including  the  proposed 
treatment  of  rockfish.  Retainable 
percentages  based  on  separate  rockfish 
species  would  most  likely  result  in  an 
increase  in  the  amount  of  “topping  off,’’ 
because  fishermen  would  be  allowed  to 
target  and  retain  the  allowable 
percentage  of  each  marketable  rockfish 
species. 

Response:  NMFS  agrees. 

Upon  reviewing  the  i^asons  for,  and 
the  comments  on,  this  action,  no 
substantive  changes  are  made  to  the 
final  rule  firom  the  proposed  rule.  Two 
editorial  changes  are  made.  In  Table  2 
to  §  672.20,  a  spelling  error  is  corrected 
in  the  second  footnote  and  the 
management  of  demersal  shelf  rockfish 
is  clarified.  The  corrected  footnote  reads 
“Aggregated  rockfish  of  the  genera 
Sebastes  and  Sebastolobus,  except  in 
the  Southeast  Outside  District  where 
demersal  shelf  rockfish  (DSR)  is  a 
separate  category’’. 


The  final  rule  makes  a  minor 
correction  to  a  final  regulation  that  was 
published  in  the  Federal  Register  on 
May  17, 1993  (58  FR  28799).  That 
regulation  established  mandatory 
careful  release  procedures  for  Pacific 
halibut  taken  incidental  to  the  hook- 
and-line  gear  fisheries  for  groundfish  in 
the  BSAI  and  GOA.  These  procedures 
prohibited  the  release  of  halibut  caught 
on  groundfish  hook-and-line  gear 
outboard  of  the  vessel’s  rails  by  one  of 
three  methods,  one  of  which  included 
“cutting  the  gangion’’.  However,  in 
§672.7(l)(2)(i)  and  §675.7(m)(2)(i),  the 
phrase  “Cutting  and  gangion’’  was  used 
instead  of  the  phrase  “cutting  the 
gangion.’’  This  document  corrects  the 
phrase. 

Classification 

The  Director,  Alaska  Region,  NMFS, 
determined  that  the  regulatory 
amendment  is  necessary  for  the 
conservation  and  management  of  the 
GOA  and  BSAI  management  area 
fisheries  and  that  it  is  consistent  with 
the  Magnuson  Act  and  other  applicable 
laws. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  reasons 
were  published  in  the  notice  of 
proposed  rule  (60  FR  20952,  April  28, 
1995).  As  a  result  a  regulatory  flexibility 
analysis  was  not  prepared. 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

This  action  relieves  a  restriction  on 
the  flatfish  fishery,  the  most-active 
groundfish  fishing  during  the  next  30 
days.  Immediate  effectiveness  of  the 
rule  would  allow  the  flatfish  fishery  to 
retain  more  of  the  bycatch  of  certain 
groundfish  species  in  fisheries  that  will 
be  conducted  in  early  August.  This 
action  confers  a  benefit  to  the  flatfish 
fishery  and  reduce  the  overall 
groundfish  waste.  The  revised  retainable 
percentages  will  have  no  adverse  effect 
on  other  groundfish  fisheries  operating 
during  this  period.  Accordingly,  as  a 
rule  relieving  a  restriction,  under  U.S.C. 
553(d)(1),  this  final  rule  is  made 
effectively  immediately. 

List  of  Subjects 

50  CFR  Parts  672  and  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 
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50  CFR  Part  676 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  1, 1995. 

Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  672,  675,  and 
676  are  amended  as  follows: 

PART  672— GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  part  672 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  672.2,  the  definition  of 
“Directed  fishing”  is  revised  to  read  as 
follows: 

§672.2  Definitions. 
***** 

Directed  fishing  means  any  fishing 
activity  that  results  in  the  retention  of 
an  amoimt  of  a  species  or  species  group 
on  board  a  vessel  that  is  greater  than  the 
maximtun  retainable  bycatch  amount  for 
that  species  or  species  group  as 
calculated  imder  §  672.20  (g)  and  fh). 
***** 

3.  In  §  672.7,  paragraph  (l)(2](i)  is 
revised  to  read  as  follows: 

§672.7  Prohibition. 


(D*  *  * 

(2)*  *  * 

(1)  Cutting  the  gangion; 
***** 

4.  In  §  672.20,  the  last  sentence  of 
paragraphs  (c)(2)(i)  and  (c)(2)(ii),  and 
paragraph  (g)  are  revised,  and  new  Table 
2  is  added  at  the  end  of  this  section  to 
read  as  follows: 

§672.20  General  limitations. 
***** 

(c)  *  *  * 

(2) *  *  * 

(i)  *  *  *  If  directed  fishing  for  a 
species  or  species  group  is  prohibited, 
any  amoimt  of  that  species  or  species 
group  greater  than  th6  maximum 
retainable  bycatch  amoimt,  as  calculated 
under  paragraph  (g)  of  this  section,  may 
not  be  retained  and  must  be  treated  as 

a  prohibited  species  under  paragraph  (e) 
of  this  section. 

(ii)  *  *  *  If  directed  fishing  for  a 
species  or  species  group  is  prohibited, 
any  amount  of  that  species  or  species 
group  greater  than  the  maximum 
retain^le  bycatch  amount,  as  calculated 
under  paragraph  (g)  of  this  section,  may 
not  be  retained  and  must  be  treated  as 

a  prohibited  species  under  paragraph  (e) 
of  this  section. 

***** 

(g)  Maximum  retainable  bycatch 
amounts.  (1)  The  maximum  retainable 
bycatch  amount  for  a  bycatch  species  or 
species  group  is  calculated  as  a 


proportion  of  the  basis  species  retained 
on  board  the  vessel  using  the  retainable 
percentages  in  Table  2  to  this  section. 

As  used  in  this  paragraph  (g),  “bycatch 
species”  means  any  species  or  species 
group  for  which  a  maximum  retainable 
bycatch  amount  is  being  calculated.  As 
used  in  this  paragraph  (g),  “basis 
species”  means  any  species  or  species 
group  that  is  open  to  directed  fishing 
that  the  vessel  is  authorized  to  harvest. 

(2)  If  a  fishery  is  closed  to  directed 
fishing,  a  vessel  may  not  retain  a 
bycatch  species  in  an  amount  that 
exceeds  that  maximum  retainable 
bycatch  amount,  as  calculated  under 
this  paragraph  (g),  at  any  time  during  a 
fishing  trip. 

(3)  To  calculate  the  maximum 
retainable  bycatch  amount  for  a  specific 
bycatch  species,  an  individual 
retainable  bycatch  amount  must  be 
calculated  with,  respect  to  each  basis 
species  that  is  retained  on  board  that 
vessel.  To  obtain  these  individual 
retainable  bycatch  amounts,  the 
appropriate  retainable  percentage  for  the 
bycatch  species/basis  species 
combination,  set  forth  in  Table  2  to  this 
section,  is  multiplied  by  the  amount  of 
that  basis  species,  in  round-weight 
equivalents.  The  maximum  retainable 
bycatch  amount  for  that  specific  bycatch 
species  consists  of  the  sum  of  the 
individual  retainable  bycatch  amounts. 


Table  2  to  §672.20— Gulf  of  Alaska  Retainable  Percentages 


Beisic  species^ 

Bycatch  species' 

Pollock 

Pacific  cod 

Deep 

flatfish 

Rex  sole 

Flathead 

sole 

Shallow 

flatfish 

Pollock  . 

3na 

20 

20 

20 

20 

20 

Pacific  cod  . . 

20 

3na 

20 

20 

20 

20 

Deep-water  flatfish . 

20 

20 

^na 

20 

20 

20 

Rex  sole . . . . . 

20 

20 

20 

3na 

20 

20 

Flathead  sole . . . 

20 

20 

20 

20 

3na 

20 

Shallow-water  flatfish . 

20 

20 

20 

20 

20 

3na 

Arrowtooth  . 

0 

0 

0 

0 

0 

0 

SaWefish . 

20 

20 

20 

20 

20 

20 

Pacific  Oceein  Perch . . . 

20 

20 

20 

20 

20 

20 

Shortraker/rougheye . 

20 

20 

20 

20 

20 

20 

Other  rockfish  . 

20 

20 

20 

20 

20 

20 

Northern  rockfish  . 

20 

20 

20 

20 

20 

20 

Pelagic  rockfish  . 

20 

20 

20 

20 

20 

20 

DSR-Southeast  Outside  . 

20 

20 

20 

20 

20 

20 

Thomyhead . . . 

20 

20 

20 

20 

20 

20 

Atka  rnackerel . . . . 

20 

20 

20 

20 

20 

20 

Other  species  . 

20 

20 

20 

20 

20 

20 

Aggregated  amount  non-groundfish  species  . 

20 

20 

20 

20 

20 

20 
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Table  2  to  §672.20— Gulf  of  Alaska  Retainable  Percentages 


Bycatch  species' 

Basis  species' 

Arrowtooth 

Sablefish 

Aggrraated 
rockfish  2 

DSR  south¬ 
east  outside 

Atka 

mackerel 

Other 

species 

Pollock  . 

35 

1 

5 

10 

20 

20 

Pacific  cod  . 

35 

1 

5 

10 

20 

20 

Deep-water  flatfish . . . 

35 

15 

15 

1 

20 

20 

Rex  sole . 

35 

15 

15 

1 

20 

20 

Flathead  sole . 

35 

15 

15 

1 

20 

20 

Shalow-water  flatfish  . . . . . 

35 

1 

5 

10 

20 

20 

Arrowtooth  . 

3NA 

0 

0 

0 

0 

0 

Sablefish . . . 

35 

3NA 

15 

1 

20 

20 

Pacific  Ocean  Perch . 

35 

15 

15 

1 

20 

20 

Shortraker/rougheye . . 

35 

15 

15 

1 

20 

20 

Other  rockfish  . ’. . 

35 

15 

15 

1 

20 

20 

Northern  rockfish  . 

35 

15 

15 

1 

20 

20 

Pelagic  rockfish  . 

35 

15 

15 

1 

20 

20 

DSR-Southeast  Outside  . 

35 

15 

15 

3NA 

20 

20 

Thomyhead . 

35 

15 

15 

1 

20 

20 

Atka  mackerel . 

35 

1 

5 

10 

3NA 

20 

Other  species  . 

35 

1 

5 

10 

20 

3NA 

Aggregated  amount  non-grourKffish  species  . 

35 

1 

5 

10 

20 

20 

'  For  definition  of  species  see  Table  1  of  the  Gulf  of  Alaska  groundfish  specifications. 

^  Aggremted  rockfish  means  rockfish  of  the  genera  Sebastes  and  Sebastolobus  except  in  the  Southeast  Outside  District  where  demersal  shelf  . 
rockfish  (DSR)  is  a  separate  category. 

3  NA  s  not  applicable. 


PART  675— GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

5.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

6.  In  §  675.2,  the  definition  of 
“Directed  fishing”  is  revised  to  read  as 
follows: 

§675.2  Definitions. 
***** 

Directed  fishing  means  any  fishing 
activity  that  results  in  the  retention  of 
an  amount  of  a  species  or  species  group 
on  board  a  vessel  that  is  greater  than  the 
maximum  retainable  bycatch  amount  for 
that  species  or  species  group  as 
calculated  tmder  §675.20  (h)  and  (i). 
***** 

7.  In  §675.7,  paragraph  (m)(2)(i)  is 
revised  to  read  as  follows: 

§675.7  Prohibition. 

*  *  *  *  * 

(m)  *  *  * 

(2)  *  *  * 

(i)  Cutting  the  gangion; 
***** 


8.  In  §  675.20,  the  last  sentence  of 
paragraph  (a)(8)  and  paragraph  (h)  are 
revised,  and  new  Table  1  is  added  at  the 
end  of  the  section  to  read  as  follows: 

§  675.20  Generai  limitations. 

(a)  *  *  * 

(8)  *  *  *  If  directed  fishing  for  a 
species  or  species  group  is  prohibited, 
any  amoimt  of  that  species  or  species 
group  greater  than  the  maximum 
retainable  bycatch  amount,  as  calculated 
under  paragraph  (h)  of  this  section,  may 
not  be  retained  and  must  be  treated  as 
a  prohibited  species  \mder  paragraph  (c). 
of  this  section. 

***** 

(h)  Maximum  retainable  bycatch 
amounts.  (1)  The  maximum  retainable 
bycatch  amount  for  a  bycatch  species  or 
species  group  is  calculated  as  a 
proportion  of  the  basis  species  retained 
on  board  the  vessel  using  the  retainable 
percentages  in  Table  1  to  this  section. 

As  used  in  fiiis  paragraph  (h),  “bycatch 
species”  means  any  species  or  species 
group  for  which  a  maximum  retainable 
bycatch  anfount  is  being  calculated.  As 
used  in  this  paragraph  (h),  “basis 
species”  means  any  species  or  species 


group  that  is  open  to  directed  fishing 
that  the  vessel  is  authorized  to  harvest. 

(2)  If  a  fishery  is  closed  to  directed 
fishing,  a  vessel  may  not  retain  a 
bycatch  species  in  an  amoimt  that 
exceeds  that  maximum  retainable 
bycatch  amount,  as  calculated  under 
this  paragraph  (h),  at  any  time  during  a 
fishing  trip. 

(3)  To  calculate  the  maximum 
retainable  bycatch  amount  for  a  specific 
bycatch  species,  an  individual 
retainable  bycatch  amount  must  be 
calculated  with  respect  to  each  basis 
species  that  is  retained  on  board  the 
vessel.  To  obtain  these  individual 
amoimts,  the  appropriate  retainable 
percentage  for  the  bycatch  speciesAiasis 
species  combination,  set  forth  in  Table 
1  to  this  section,  is  multiplied  by  the 
amount  of  that  basis  species,  in  roimd* 
weight  equivalents.  The  maximum 
retainable  bycatch  amount  for  that 
specific  bycatch  species  consists  of  the 
sum  of  the  individual  retainable  bycatch 
amounts. 

***** 
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Table  1  to  §670.20— Bering  Sea  and  Aleutian  Islands  Management  Area  Retainable  Percentages 


Basis  species  ^ 

Bycatch  species  ^ 

Pollock 

P.  cod 

Atka  mack 

Arrowtooth 

Yellowfin 

sole 

Other 

flatfish 

Pollock  . . 

3NA 

20 

20 

35 

20 

20 

Pacific  cod . . . 

20 

3NA 

20 

35 

20 

20 

Atka  mackerel . 

20 

20 

3NA 

35 

20 

20 

Arrowtooth  . . . 

0 

0 

0 

3NA 

0 

0 

Yellowfin  sole . . . . . 

20 

20 

20 

35 

3NA 

35 

Other  flatfish  . . . . . 

20 

20 

20 

35 

35 

3NA 

Rocksole . i . i . 

20 

20 

20 

35 

35 

35 

Flathead  sole . 

20 

20 

20 

35 

35 

35 

Greenland  turbot . 

20 

20 

20 

35 

20 

20 

Sabelfish . . . 

20 

20 

20 

35 

20 

20 

Other  rockfish  . 

20 

20 

20 

35 

20 

20 

Other  red  rockfish — BS  . 

20 

20 

20 

35 

20 

20 

Pacific  Ocean  Perch . 

20 

20 

20 

35 

20 

20 

Sharpchin/  Northern — ^Al  . . . 

20 

20 

20 

35 

20 

20 

Shortraker/  Rougheye — ^Al  . 

20 

20 

20 

35 

20 

20 

Squid . 

20 

20 

20 

35 

20 

20 

Other  species  . 

20 

20 

20 

35 

20 

20 

Aggregated  amount  nongroundfish  species . 

20 

20 

20 

35 

20 

20 

'  For  definition  of  species  see  Table  1  of  the  Bering  Sea  and  Aleutian  Islands  groundfish  specifications. 

2  Amregated  rockfish  of  the  general  Sebastes  and  Sebastolobus. 

3  NA^not  applicable. 


Table  1  to  §675.20— Bering  Sea  and  Aleutian  Islands  Management  Area  Retainable  Percentages 


Basis  species ' 

Bycatch  species  ^ 

Rocksole 

Flathead 

sole 

Grid  turbot 

Sablefish 

PrUl/v^lr 

20 

20 

1 

1 

Pacific  cod . .  . . . . . . 

20 

20 

1 

1 

Atka  mackerel .  . . . . . . . . . . 

20 

20 

1 

1 

Arrowtnnth  . . 

0 

0 

0 

0 

Yellowfin  sole  . 

35 

35 

1 

1 

Other  flatfish . 

35 

35 

1 

1 

Rocksole . ’. . 

3NA 

35 

1 

1 

FlathAad  suite . . , 

35 

3NA 

35 

15 

Greenland  turbot  . 

20 

20 

3NA 

15 

Sablefish . 

20 

20 

35 

3NA 

Other  rockfish . .4™ . . 

20 

20 

35 

15 

Other  red  rockfish — BS . 

20 

20 

35 

15 

Pacific  Ocean  Perch . . . 

20 

20 

35 

15 

SharpchirVNorthem — Al  . 

20 

20 

35 

15 

Shoiiraker/Rougheye — ^Al  . 

20 

20 

35 

15 

Squkj  . . . . . 

20 

20 

1 

1 

Other  species . . . . . . . 

20 

20 

1 

1 

Aggregated  amount  non-groundfish  species . 

20 

20 

1 

1 

^  For  definition  of  species  see  Table  1  of  the  Beririg  Sea  and  Aleutian  Islands  groundfish  specifications. 
^Aggregated  rockfish  of  the  genera  Sebeistes  and  Sebastolobus. 

3  NA^not  applicable. 


Table  1  to  §675.20.— Bering  Sea  and  Aleutian  Islands  Management  Area  Retainable  Percentages 


• 

Other 

species 

Basis  species  ^ 

Aggregated 

rockfish  2 

Squid 

5 

20 

20 

Pacific  cod . . . 

5 

20 

20 

Atka  mackerel  . 

5 

20 

20 

Arrowtooth . . . 

0 

0 

0 

Yellowfin  sole  . . . 

5 

20 

20 

Other  flatfish . 

5 

20 

20 

Rocksole . 

5 

20 

20 

Flathead  sole . . 

15 

20 

20 

Greenland  turbot . 

15 

20 

20 

Sablefish . . . 

15 

20 

20 

Other  rockfish . .-. . 

15 

20 

20 

Other  red  rockfish — BS . . 

15 

20 

20 
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Table  1  to  §675.20.— Bering  Sea  and  Aleutian  Islands  Management  Area  Retainable  Percentages— Continued 

Basis  species ' 

Aggregated 

rcxddish^ 

Squid 

Other  1 

species 

Pacific  Ocean  Perch  . 

15 

20 

20 

Sharpchin/Northem — ^Al  . . . 

15 

20 

20 

Shoriraker/Rougheye— Al  . 

15 

20 

20 

Squid . 

5 

3NA 

20 

Other  species . . 

5 

20 

3NA 

Aggregated  amount  non-groundfish  species . 

5 

20 

20 

'  For  definition  of  species  see  Table  1  of  the  Bering  Sea  and  Aleutian  Islands  groundfish  specifications. 

2  Aggregated  rockfish  of  the  genera  Sebastes  and  Sebastolobus. 

3  NA»not  applicable. 


9.  In  §  675.21,  paragraphs  {c)(l)(i) 
through  (c)(l)(iii),  (c)(2)  introductory 
text,  and  paragraph  (d)  are  revised  to 
read  as  follows: 

§  675.21  Prohibited  species  catch  (PSC) 
limitations. 

***** 

(c)  *  *  * 

(D*  *  * 

(i)  Zone  1  red  king  crab  or  C.  bairdi 
Tanner  crab  bycatch  allowance.  If, 
during  the  fishing  year,  the  Regional 
Director  determines  that  U.S.  fishing 
vessels  participating  in  any  of  the 
fishery  categories  listed  in  paragraphs 
(b)(l)(iii)  (B)  through  (F)  of  this  section 
will  catch  the  Zone  1  hycatch 
allowance,  or  seasonal  apportionment 
thereof,  of  red  king  crab  or  C.  bairdi 
Tanner  crab  specified  for  that  fishery 
category  under  paragraph  (b)  of  this 
section,  NMFS  will  publish  in  the 
Federal  Register  the  closure  of  Zone  1 
to  directed  fishing  for  each  species  and/ 
or  species  group  in  that  fishery  category 
for  die  remainder  of  the  year  or  for  die 
remainder  of  the  season,  except  that 
when  a  bycatch  allowance,  or  seasonal 
apportionment  thereof,  specified  for  the 
pollock/ Atka  mackerel/“other  species” 
fishery  category  is  reached,  only 
directed  fishing  for  pollock  is  closed  to 
trawl  vessels  using  nonpelagic  trawl 
gear. 

(ii)  Zone  2  red  king  crab  or  C.  bairdi 
Tanner  crab  bycatch  allowance.  If, 
during  the  fishing  year,  the  Regional 
Director  determines  that  U.S.  fishing 
vessels  participating  in  any  of  the 
fishery  categories  listed  in  paragraphs 
(b)(l)(iii)  (B)  through  (F)  of  this  section 
will  catch  the  Zone  2  bycatch 
allowance,  or  seasonal  apportionment 
thereof,  of  red  king  crab  or  C.  bairdi 
Tanner  crab  specified  for  that  fishery 
category  under  paragraph  (b)  of  this 
section,  NMFS  will  publish  in  the 
Federal  Register  the  closure  of  Zone  2 
to  directed  fishing  for  each  species  and/ 
or  species  group  in  that  fishery  category 
for  the  remainder  of  the  year  or  for  the 
remainder  of  the  season,  except  that 
when  a  bycatch  allowance,  or  seasonal 


apportionment  thereof,  specified  for  the 
pollock/ Atka  mackerel/“other  species” 
fishery  category  is  reached,  only 
directed  fishing  for  pollock  is  closed  to 
trawl  vessels  using  nonpelagic  trawl 
gear. 

(iii)  Halibut  bycatch  allowance.  If, 
dviring  the  fishing  year,  the  Regional 
Director  determines  that  U.S.  fishing 
vessels  pardcipating  in  any  of  the  trawl 
fishery  categories  listed  in  paragraphs 
fi))(l)(iii)  (B)  through  (F)  of  this  section 
in  the  Bering  Sea  and  Aleutian  Islands 
management  area  will  catch  the  halibut 
bycatch  allowance,  or  seasonal 
apportionment  thereof,  specified  for  that 
fishery  category  under  paragraph  (b)  of 
this  section,  NMFS  will  publish  in  the 
Federal  Register  the  closure  of  the 
entire  Bering  Sea  and  Aleutian  Islands 
management  area  to  directed  fishing  for 
each  species  and/or  species  group  in 
that  fishery  category  for  the  remainder 
of  the  year  or  for  the  remainder  of  the 
season,  except  that  when  a  bycatch 
allowance,  or  seasonal  apportionment 
thereof,  specified  for  the  pollock/ Atka 
mackerel/“other  species”  fishery 
category  is  reached,  only  directed 
fishing  for  pollock  is  closed  to  trawl 
vessels  using  nonpelagic  trawl  gear. 

(2)  Attainment  of  a  trawl  bycatch 
allowance  for  Pacific  herring.  If,  during 
the  fishing  year,  the  Regional  Director 
determines  that  U.S,  fishing  vessels 
participating  in  any  of  the  fishery 
categories  listed  in  paragraphs  (b)(l)(iii) 
(A)  through  (F)  of  this  section  in  the 
Bering  Sea  and  Aleutian  Islands 
management  area  will  catch  the  herring 
bycatch  allowance,  or  seasonal 
apportionment  thereof,  specified  for  that 
fishery  category  under  paragraph  (b)  of 
this  section,  NMFS  will  publish  in  the 
Federal  Register  the  closure  of  the 
Herring  Savings  Area  to  directed  fishing 
for  each  species  and/or  species  group  in 
that  fishery  category,  except  that: 
***** 

(d)  Attainment  of  a  Pacific  halibut 
nontrawl  fishery  bycatch  allowance.  If, 
during  the  fishing  year,  the  Regional 
Director  determines  that  U.S.  fishing 


vessels  participating  in  any  of  the 
nontrawl  fishery  categories  listed  in 
paragraphs  (b)(2)(ii)  (A)  through  (C)  of 
this  section  will  catch  the  Pacific 
halibut  bycatch  allowance,  or  seasonal 
apportionment  thereof,  specified  for  that 
fishery  category  under  paragraph  (b)  of 
this  section,  NMFS  will  publish  in  Ae 
Federal  Register  the  closure  of  the 
entire  Bering  Sea  and  Aleutian  Islands 
management  area  to  directed  fishing 
with  the  relevant  gear  type  for  each 
species  and/or  species  group  in  that 
fishery  category. 

10.  In  §  675.22,  paragraph  (g) 
introductory  text  is  revised  to  read  as 
follows: 

§  675.22  Time  and  area  closures. 
***** 

(g)  Catcher  vessel  operational  area 
(applicable  through  December  31, 1995). 
Processor  vessels  in  the  “offshore 
component,”  defined  at  §675.2,  may  not 
catch  pollock  in  excess  of  the  maximum 
retainable  bycatch  amount  for  pollock 
during  the  second  seasonal  allowance  of 
pollo^,  defined  at  §  675.20(a)(2)(ii),  in 
the  Bering  Sea  subarea  south  of  56°00' 

N.  lat:,  and  between  163  “00'  and  168“00' 
W.  long. 


PART  676— UMITED  ACCESS 
MANAGEMENT  OF  FEDERAL 
FISHERIES  IN  AND  OFF  OF  ALASKA 

11.  The  authority  citation  for  part  676 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.  and  1801 
et  seq. 

12.  In  §  676.23,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  676.23  IFQ  fishing  season. 
****** 

(h)  Directed  fishing  for  sablefish  using 
fixed  gear  in  any  IFQ  regulatory  area 
may  be  conducted  in  any  fishing  year 
during  the  period  specified  by  the 
Regional  Director  through  notification 
published  in  the  Federal  Register.  The 
Regional  Director  will  take  into  account 
the  opening  date  of  the  Pacific  halibut 
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season  when  determining  the  opening 
date  for  sablefish  for  the  purposes  of 
reducing  bycatch  and  regulatory 
discards  between  the  two  fisheries. 
Catches  of  sablefish  by  fixed  gear  during 
other  periods  may  be  retained  up  to  and 
including  the  maximum  retainable 
bycatch  amount  specified  at  §§  672.20(g) 
and  675.20(h)  of  this  chapter  if  an 
individual  is  aboard  when  the  catch  is 
made  who  has  a  valid  IFQ  card  and 
unused  IFQ  in  the  account  on  which  the 
card  was  issued.  Catches  of  sablefish  in 
excess  of  the  maximmn  retainable 
bycatch  amounts  and  catches  made 
without  IFQ  must  be  treated  in  the  same 
maimer  as  prohibited  species. 

(FR  Doc.  95-19439  Filed  8-2-95;  3:59  pm} 
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This  section  of  the  FEDERAL  REGISTER 
contetins  notices  to  the  public  of  the  proposed 
issuance  of  rules  arKi  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons- an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Consumer  Service 
7  CFR  Part  273 
[Amendment  No.  369] 

RiN:  0584-AC08 

Food  Stamp  Program:  Failure  to 
Comply  With  Federal,  State,  or  Local 
Welfare  Assistance  Program 
Requirements 

AGENCY:  Food  and  Consumer  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  to 
amend  Food  Stamp  Program  regulations 
to  prohibit  an  increase  in  food  stamp 
benefits  when  a  household’s  Federal, 
State  or  local  welfare  assistance 
payment  decreases  as  a  result  of  a 
penalty  for  failure  to  comply  with  a 
Feder^,  State  or  local  welfare  program 
requirement.  The  revision  is  necessary 
to  more  fully  implement  congressional 
intent  that  the  Food  Stamp  Program 
should  reinforce,  not  mitigate,  another 
program’s  penalties. 

DATES:  Comments  must  be  received  on 
or  before  September  22, 1995,  to  be 
assrired  of  consideration. 

ADDRESSES:  Comments  should  be 
submitted  to  Margaret  Thiel,  Acting 
Supervisor,  Eligibility  and  Certification 
Regulation  Section,  Certification  Poficy 
Branch,  Program  Development  Division, 
Food  Stamp  Program,  Food  and 
Consumer  Service,  USDA,  3101  Park 
Center  Drive,  Alexandria,  Virginia, 
22302.  Comments  may  also  be  datafaxed 
to  the  attention  of  Mrs.  Thiel  at  (703) 
305-2454.  All  written  comments  will  be 
open  to  public  inspection  at  the  offices 
of  the  Food  and  Consiuner  Service 
during  regular  business  hours  (8:30  a.m. 
to  5:00  p.m.,  Monday  through  Friday)  at 
3101  Park  Center  Drive,  Alexandria, 
Virginia,  room  720. 

FOR  FURTHER  INfORMATION  CONTACT: 
Questions  regarding  the  proposed 
rulemaking  should  be  addressed  to  Mrs. 


Thiel  at  the  above  address  or  by 
telephone  at  (703)  305-2496. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  significant  for 
purposes  of  Executive  Order  12866,  and 
therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  state  or  local  laws,  regulations  or 
policies  that  conflict  with  its  provisions 
or  that  would  otherwise  impede  its  full 
implementation.  This  rule  is  not 
intended  to  have  retroactive  effect 
unless  so  specified  in  the  “Effective 
Date”  section  of  this  preamble.  Prior  to 
any  judicial  challenge  to  the  provisions 
of  this  rule  or  the  application  of  its 
provisions,  all  applicable  administrative 
procedmes  must  be  exhausted.  In  the 
Food  Stamp  Program  the  administrative 
procedvures  are  as  follows:  (1)  For 
program  benefit  recipients — State 
administrative  procedmes  issued 
pursuant  to  7  U.S.C.  2020(e)(10)  and  7 
CFR  273.15;  (2)  for  State  agencies — 
administrative  procedures  issued 
pm^uant  to  7  U.S.C.  2023  set  out  at  7 
CFR  276.7  (for  rules  related  to  non- 
Quality  Control  liabilities)  or  Part  283 
(for  rules  related  to  Quality  Control 
Uabilities);  (3)  for  program  retailers  and 
wholesalers — administrative  procedures 
issued  pursuant  to  7  U.S.C.  2023  set  out 
at  7  CFR  278.8. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  imder  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  Notice(s)  to  7  CFR  3105,  subpart 
V  (48  FR  29115,  June  24, 1983;  or  48  FR 
54317,  December  1, 1983,  as 
appropriate),  this  Program  is  excluded 
from  the  scope  of  Executive  Order 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  also  been 
reviewed  with  respect  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L.  96-354, 


94  Stat.  1164,  September  19, 1980). 
William  E.  Ludwig,  Administrator  of  the 
Food  and  Consumer  Service  (FCS),  has 
certified  that  this  proposal  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  changes  would  affect  food  stamp 
applicants  and  recipients  who 
intentionally  fail  to  comply  with  other 
Federal,  State  or  local  welfare  assistance 
program  requirements.  The  proposal 
would,  also  affect  State  and  local  welfare 
agencies  which  administer  the  Food 
Stamp  Program.  State  welfare  agencies 
are  reimbursed  at  a  50/50  matching  rate 
for  Food  Stamp  Program  administrative 
costs. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
Memagement  and  Budget  (OMB)  luider 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3507). 

Background 

The  Food  Stamp  Act  Amendments  of 
1982  (Pub.  L.  97-2253,  Subtitle  E,  Sec. 
164,  Sept.  8, 1982)  amended  the  Food 
Stamp  Act  of  1977,  as  amended,  (Act)  to 
add  a  new  provision  (Section  8(d)) 
which  prohibits  increases  in  food  stamp 
benefits  which  are  due  to  decreases  in 
household  income  resulting  fi'om  a 
penalty  levied  by  a  Federal,  State,  or 
local  welf£ue  assistance  program  for 
intentional  failure  to  comply  with  the 
other  progreun’s  requirements.  7  U.S.C. 
2017(d).  As  currently  written  in  the 
Food  Stamp  Program  regulations  at  7 
CFR  273.11(k),  the  prohibition  only 
applies  to  penalty  situations  in  which 
overissued  benefits  resulting  from  such 
intentional  noncompliance  are  being 
recouped  fi-om  the  household’s  public 
assistance  benefits  which  would 
otherwise  result  in  a  reduction  in 
coimtable  income  for  Food  Stamp 
ProCTam  purposes. 

Tne  Department  is  proposing  to 
expand  the  current  regulations  to 
include  all  situations  in  which  a 
decrease  in  public  assistance  income 
occurs  as  a  result  of  a  penalty  being 
imposed  for  intentional  failure  to 
comply  with  a  Federal,  State,  or  local 
welfare  program  requirement.  This 
proposal  stems  from  several  incidents  in 
recent  years  when  States,  working  with 
the  IDepartment  in  developing  welfare 
reform  proposals,  have  asked  that  we 
not  allow  food  stamp  benefits  to  rise 
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when  work  sanctions  are  imposed  on 
recipients  of  other  benefits  for  failure  to 
comply  with  work  requirements.  Also, 
any  other  sanctions  for  an  intentional 
failure  to  comply  with  welfare  program 
requirements  could  not  be  used  to  allow 
food  stamp  benefits  to  rise. 

When  a  recipient  of  the  Aid  to 
Families  with  Dependent  Children 
(AFDC)  Program,  for  example,  fails  to 
comply  with  a  Jobs  Opportunity  and 
Basic  Skills  (JOBS)  program 
requirement,  the  assistance  unit  is 
sanctioned  by  excluding  the 
individual’s  needs  in  determining  the 
unit’s  need  for  AFDC  benefits  and  the 
amount  of  the  payment.  Unless  the 
JOBS  requirement  is  “comparable”  to  a 
Food  Stamp  Employment  and  Training 
(E&T)  requirement,  the  household’s  food 
stamp  allotment  will  increase  as  a  result 
of  the  decrease  in  income  it  sustains 
because  of  the  JOBS  sanction.  Raising 
the  food  stamp  benefit  level  lessens  the 
impact  of  the  penalty  imposed  by 
AFDC.  If  a  comparable  E&T  requirement 
exists,  failure  to  comply  with  JOBS  is 
treated  the  same  as  if  the  individual 
failed  to  comply  with  an  E&T 
requirement,  and  the  individual  (or 
household)  is  ineligible  for  food  stamp 
benefits  for  60  days. 

Because  the  Department  does  not 
have  the  authority  to  waive  the  current 
restrictive  provision  at  7  CFR  273.11(k), 
the  Department  has  had  to  deny  State 
requests  to  hold  food  stamp  benefits 
constant  when  sanctioning  a  person  for 
noncompliance  with  another  program’s 
requirements.  The  Department  believes 
the  current  policy  should  be  broadened 
to  more  fully  reflect  Congressional 
intent  which  indicates  that  the  Food 
Stamp  Program  should  reinforce,  not 
mitigate,  another  program’s  penalties 
(Sen.  Rpt.  No.  97-504,  July  26. 1982,  p. 
44). 

Accordingly,  the  Department 
proposes  to  amend  7  CFR  273.11(k)  to 
provide  that  when  a  recipient’s  benefit 
under  a  Federal,  State,  or  local  means- 
tested  welfare  assistance  program  (such 
as  but  not  limited  to  Supplemental 
Security  Income,  Aid  to  Families  with 
Dependent  Children,  General 
Assistance)  is  decreased  due  to  a 
penalty  for  intentional  noncompliance 
with  a  requirement  imder  such  program, 
food  stamp  allotments  will  not  increase 
as  a  result.  This  proposal  more  fully 
reflects  the  Food  Stamp  Amendments  of 
1982.  A  penaltyfor  purposes  of  this 
provision  is  the  amount  by  which  a 
welfare  assistance  payment  has  been 
decreased.  The  Department  intends  that 
the  term  decrease  for  the  purposes  of 
this  rule  means  a  reduction,  suspension 
or  termination.  The  language  of  the 
Food  Stamp  Act  specifically  addresses  a 


penalty  which  results  in  a  decrease  in 
income  (termination  or  reduction  of 
benefits)  as  a  result  of  a  penalty. 

It  is  important  to  note  that  some  State 
welfare  reform  projects  have  policies 
that  cause  the  benefits  of  other  programs 
to  be  held'constant  even  though  changes 
in  household  circumstances  occur  that 
would  otherwise  cause  a  rise  in  benefits. 
The  Department  is  clarifying  in  this 
proposed  rulemaking  that  situations 
which  result  in  a  ft^eze  on  the  other 
program’s  current  benefit  level  do  not 
constitute  a  penalty  subject  to  the 
provisions  of  this  proposal.  Also, 
changes  in  household  circumstances 
which  are  not  related  to  the  penalty  and 
result  in  em  increase  in  food  stamp 
benefits  shall  likewise  not  be  affected  by 
the  provisions  of  this  paragraph.  For 
example,  a  household  may  be  receiving 
a  reduced  level  of  general  assistance 
benefits  for  a  6-month  period  as  the 
result  of  a  penalty  imposed  because  one 
of  its  members  refused  to  comply  with 
a  work  requirement  of  that  program.  The 
household’s  food  stamp  benefits  would 
not  go  up  as  a  result  of  the  decreased 
benefits.  However,  if  during  the  6- 
month  period  another  member  of  the 
household  suffered  a  reduction  in 
nonassistance  income,  the  food  stamp 
benefits  could  go  up  even  though  the 
penalty  was  still  in  effect.  This  is 
because  the  factors  resulting  in  the 
increase  in  food  stamp  benefits  were 
unrelated  to  the  penalty. 

This  proposal  does  not  imply  that 
Food  Stamp  Program  administrators 
take  a  role  in  determining  whether  an 
individual’s  failure  to  comply  with 
another  programs’  requirements  was 
intentional  or  not.  That  determination  is 
left  to  those  responsible  for 
administering  those  other  programs. 
Under  this  proposal.  Food  Stamp 
Program  administrators  would  only 
determine  if  a  decrease  in  public 
assistance  benefits  is  the  result  of  a 
penalty  being  levied  for  intentional 
noncompliance.  If  so,  Food  Stamp 
Program  eligibility  workers  would 
calculate  food  stamp  benefits  in  such 
situations  by  using  the  assistance 
payment  which  would  have  been  issued 
by  the  other  assistance  program  if  no 
penalty  had  been  imposed  for  the 
violation. 

Implementation 

The  provisions  of  this  rulemaking  are 
proposed  to  be  effective  and  to  be 
implemented  by  State  welfare  agencies 
on  the  first  day  of  the  month  following 
120  days  from  the  publication  date  of 
the  final  rule. 


List  of  Subjects  in  7  CFR  Part  273 

Administrative  practice  and 
procedures.  Aliens,  Claims,  Food 
stamps.  Grant  programs — social 
programs,  Penalties,  Reporting  and 
recordkeeping  requirements.  Social 
security,  Students. 

Accordingly,  7  CFR  part  273  is 
proposed  to  be  amended  as  follows: 

PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

1.  The  authority  citation  of  part  273 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2032. 

2.  In  §  273.11,  paragraph  (k)  is  revised 
to  read  as  follows: 

§  273.1 1  Action  on  households  with 
special  circumstances. 
***** 

(k)  Failure  to  comply  with  another 
assistance  program’s  requirements.  The 
State  agency  shall  ensure  that  there  is 
no  increase  in  food  stamp  benefits  to  a 
household  as  the  result  of  a  penalty 
imposed  for  intentional  failure  to 
comply  with  a  Federal,  State,  or  local 
means-tested  welfare  program  which 
distributes  publicly  funded  benefits. 
When  a  recipient’s  current  benefit  level 
under  a  Federal,  State,  or  local  means- 
tested  welfare  assistance  program  (such 
as  but  not  limited  to  SSI,  AFDC,  GA)  is 
decreased  (by  reduction,  suspension  or 
termination)  due  to  a  penalty  for 
intentional  noncompliance  with  a 
requirement  under  such  program,  the 
State  agency  shall  identify  that  portion 
of  tfie  decrease  which  is  the  penalty. 

The  penalty  for  purposes  of  this 
provision  shall  be  that  portion  of  the 
decrease  attributed  to  the  repayment  of 
benefits  overissued  as  a  result  of  the 
household’s  intentional  noncompliance 
or  the  amount  by  which  the  other 
program’s  benefits  have  been  otherwise 
decreased  as  the  result  of  the  intentional 
noncompliance.  The  State  agency  shall 
calculate  the  food  stamp  benefits  using 
the  benefit  amomit  which  would  be 
issued  by  that  program  if  no  penalty  had 
been  applied  against  the  benefit  amount. 
A  situation  which  results  in  the  benefits 
of  the  other  program  being  frozen  at  the 
current  level  shall  not  constitute  a 
penalty  subject  to  the  provisions  of  this 
paragraph.  Changes  in  household 
circumstances  which  are  not  related  to 
the  penalty  and  result  in  an  increase  in 
food  stamp  benefits  shall  likewise  not 
he  affected  by  the  provisions  of  this 
paragraph. 
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Dated:  August  2, 1995. 

Ellen  Haas, 

Undersecretary  for  Food,  Nutrition,  and 
Consumer  Services. 

[FR  Doc.  95-19525  Filed  8-7-95;  8:45  am] 
BILUNG  CODE  3410-30-0 


Agricultural  Marketing  Service 

7  CFR  Part  1280 

[No.  LS-9S-008] 

Sheep  Promotion,  Research,  and 
Information  Program:  Procedures  for 
the  Conduct  of  Referendum 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Sheep  Promotion, 
Research,  and  Information  Act  of  1994 
(Act)  authorizes  a  program  of 
promotion,  research,  and  information  to 
be  developed  through  the  promulgation 
of  the  Sheep  and  Wool  Promotion, 
Research,  Education,  and  Information 
Order  (Order).  The  Act  requires  that 
after  the  issuance  of  the  final  Order,  the 
Secretary  shall  conduct  an  initial 
referendum  among  sheep  producers, 
sheep  feeders,  and  importers  of  sheep 
and  sheep  products  to  determine 
whether  the  Order  will  go  into  effect. 

For  the  program  to  become  operational, 
the  final  Order  must  be  approved  by 
sheep  producers,  sheep  feeders,  and 
importers  of  sheep  and  sheep  products 
voting  in  the  initial  referendum. 
Importers  who  only  import  raw  wool  are 
not  eligible  to  participate  in  the 
referendum.  This  proposed  rule  sets 
forth  the  procedures  for  conducting  the 
initial  referendum  to  determine  if 
producers,  feeders,  and  importers 
approve  the  final  Order.  These  rules 
would  also  apply  to  any  additional 
referendum  conducted  pursuant  to  the 
Act. 

DATES:  Written  comments  must  be 
received  by  September  7, 1995. 
ADDRESSES:  Send  two  copies  of 
comments  to  Ralph  L.  Tapp,  Chief; 
Marketing  Programs  Branch:  Livestock 
and  Seed  Division;  Agricultural 
Marketing  Service  (AMS),  USDA,  Room 
2606-S;  P.O.  Box  96456;  Washington, 
D.C.  20090-6456.  Comments  hours  at 
the  above  address  in  room  2606  South 
Agriculture  Building,  14th  and 
Independence  Avenue  SW., 
Washington,  D.C.  Comments  on  the 
information  collection  requirements 
contained  in  the  proposed  rule  may  also 
be  sent  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
D.C.  20503.  Attention:  Desk  Officer  for 


the  Agricultural  Marketing  Service, 
USDA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ralph  L.  Tapp,  Chief,  Marketing 
Programs  Branch,  202/720-1115. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  authorized  under  the 
Act  (7  U.S.C.  7101-7111). 

Regulatory  Impact  Analysis 

Executive  Orders  12866  and  12778  and 
the  Regulatory  Flexibility  Act 

This  proposal  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  OMB. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  a  retroactive  effect.  This  rule 
would  not  preempt  any  State  or  local 
laws,  regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  any  person 
subject  to  the  Order  may  file  with  the 
Secretary  a  petition  stating  that  the 
Order,  any  provision  of  the  Order,  or 
any  obligation  imposed  in  connection 
with  the  Order  is  not  in  accordance  with 
the  law,  and  requesting  a  modification 
of  the  Order  or  an  exemption  from 
certain  provisions  or  obligations  of  the 
Order.  The  petitioner  will  have  the 
opportunity  for  a  hearing  on  the 
petition.  Thereafter  the  Secretary  will 
issue  a  decision  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  petitioner  resides  or  carries  on 
business  has  jurisdiction  to  review  a 
ruling  on  the  petition,  if  the  petitioner 
files  a  complaint  for  that  purpose  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  Secretary’s  decision.  The 
petitioner  must  exhaust  his  or  her 
administrative  remedies  before  he  or  she 
can  initiate  any  such  proceedings  in  the 
district  court. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Administrator  of 
AMS  has  considered  the  economic 
impact  of  this  proposed  action  on  small 
entities. 

According  to  the  January  27, 1995, 
issue  of  “Sheep  and  Goats,”  published 
by  the  U.S.  Department  of  Agriculture’s 
(Department)  National  Agricultural 
Statistics  Service,  there  are 
approximately  87,350  operations  with 
sheep  in  the  United  States  that  may  be 
eligible  to  vote  in  the  referendum.  To 
obtain  the  estimated  number  of 
importers  of  sheep  and  sheep  products 
who  would  be  subject  to  an  assessment 
and  who  may  be  eligible  to  vote  in  the 
referendum,  the  Department  consulted 


with  major  importer  organizations 
whose  members  import  sheep  and  sheep 
products  into  the  United  States.  Based 
on  its  consultations  with  these 
organizations,  the  Department  estimates 
that  the  number  of  sheep  and  sheep 
product  importers  in  the  United  States 
who  would  be  subject  to  these  rules  and 
regulations  is  approximately  9,000. 
Nearly  all  of  the  sheep  operations  in  the 
United  States  and  nearly  all  of  the 
importers  of  sheep  and  sheep  products 
would  be  classified  as  small  entities  by 
the  Small  Business  Administration  (13 
CFR  121.601). 

This  action  has  also  been  reviewed 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  proposed  rule 
would  establish  procedures  for  the 
conduct  of  a  referendum  to  determine 
whether  an  Order  promulgated  under 
the  Act  becomes  operational.  Such 
procedures  would  permit  all  eligible 
sheep  producers,  sheep  feeders,  and 
importers  of  sheep  and  sheep  products, 
excluding  importers  who  import  only 
raw  wool,  who  have  been  engaged  in 
sheep  production,  sheep  feeding,  or  the 
importation  of  sheep  and  sheep 
products  to  vote  in  the  referendum. 
Participation  in  the  referendum  is 
voluntary.  Votes  may  be  cast  either  by 
mail  ballots  or  in-person  at  polling 
places.  Casting  votes  by  mail  or  in- 
person  would  not  impose  a  significant 
economic  burden  on  participants. 
Accordingly,  the  Administrator  of  AMS 
has  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35),  we  have  submitted  the 
information  collection  requirements 
contained  in  this  proposed  rule  to  OMB 
for  approval.  OMB  has  assigned  OMB 
control  number  0581-0093.  The 
information  collection  requirements  in 
this  proposed  rule  include  the 
following: 

(a)  For  in-person  voting: 

(1)  Each  sheep  producer,  sheep 
feeder,  or  importer  of  sheep  and  sheep 
products,  except  an  importer  who 
imports  only  raw  wool,  who  vote  in 
person  in  the  referendum,  must  sign  the 
Voter  Registration  List  (Form  LS-61-3) 
and  complete  a  Ballot  (Form  LS-61)  at 
the  county  Cooperative  Extension 
Service  (CES)  office  of  the  Department. 
The  voter  must  complete  the  ballot  and 
insert  the  ballot  into  the  SHEEP 
BALLOT  envelope  (Form  LS-61-1). 

(2)  Each  producer,  feeder,  and 
importer  must  complete  the 
Certification  and  Registration  Form  that 
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is  printed  on  the  SHEEP  REFERENDUM 
envelope  (Form  LS-61-2),  and  insert 
the  SlffiEP  BALLOT  envelope,  with  the 
enclosed  ballot,  in  the  SHE^ 
REFERENDUM  envelope  (Form  LS-61- 
2).  The  estimated  average  time  harden 
for  completing  the  forms  for  in-person 
voting  is  6  minutes  per  voter. 

(b)  For  absentee  voting:  Each  sheep 
producer,  sheep  feeder,  and  importer  of 
sheep  and  sheep  products,  except  an 
importer  who  imports  only  raw  wool, 
who  wants  to  cast  an  absentee  vote 
instead  of  an  in-person  vote,  must 
complete,  in  a  legible  manner,  a 
combined  registration  and  absentee 
ballot  form  (Form  LS-62).  The  voting 
producer,  feeder,  or  importer  must 
complete  the  form  and  insert  the  ballot 
portion  in  a  SHEEP  BALLOT  envelope 
(Form  LS-61-1)  (same  as  for  in-person 
voting)  and  then  insert  the  sealed 
SHEEP  BALLOT  envelope  and  the 
registration  form  in  the  SHEEP 
REFERENDUM  envelope  (Form  LS-62- 
1).  The  estimated  average  time  burden 
for  completing  this  procedure  is  6 
minutes  per  voter. 

(c)  The  proposed  rule  requires  each 
sheep  producer,  sheep  feeder,  or 
importer  of  sheep  and  sheep  products 
who  votes  in  person  to  record  on  the 
Voter  Registration  List  (Form  LS-61-3) 
his  or  her  name  and  the  name  of  the 
entity  he  or  she  represents.  The 

,  estimated  average  time  burden  for 
registering  to  vote  in  person  is  0.5 
minutes  per  voter.  For  absentee  voters, 
the  county  CES  agent  shall  enter  on  the 
Absentee  Voter  Request  List  (Form  LS- 
62-2)  the  date  the  ballot  was  requested, 
the  name,  the  address,  the  name  of  the 
represented  entity,  if  any,  and  the  date 
the  ballot  was  mailed  from  the  county 
CES  office.  This  information  may  be  ‘ 
used  to  validate  ballots  and  to  challenge 
potentially  ineligible  voters.  Each 
county  CES  agent  will  fill  out  one  or 
more  of  the  Absentee  Voter  Request 
Lists  (Form  LS-62-2)  per  referendum. 
Because  only  coimty  CES  agents  will 
complete  the  Absentee  Voter  Request 
List,  the  estimated  average  reporting 
burden  would  not  apply  to  the 
producer,  feeder  or  importer  voting  in 
the  referendum.  ' 

The  estimated  number  of  producers, 
feeders,  and  importers  who  will  vote  in 
the  referendum  is  25,000,  with  each 
voting  once. 

Please  send  comments  concerning  the 
information  collection  requirements 
contained  in  this  proposed  rule  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  Management  and  Budget, 
Washington,  DC  20503.  Attention:  Desk 
Officer  for  the  Agricultural  Marketing 
Service,  USDA. 


Background 

The  Act  (7  U.S.C.  7101-7111) 
provides  for  the  establishment  of  a 
coordinated  program  of  promotion, 
research,  education,  consumer 
information,  industry  information,  and 
producer  information  designed  to 
strengthen  the  sheep  industry’s  position 
in  the  marketplace,  maintain  and 
expand  existing  markets,  and  develop . 
new  markets  and  uses  for  sheep  and 
sheep  products. 

The  program  will  be  funded  by  a 
mandatory  assessment  on  domestic 
producers,  feeders,  and  exporters  of  live 
sheep  and  greasy  wool  of  1-cent-per- 
poimd  on  live  sheep  sold  and  2-cents- 
per-pound  on  greasy  wool  sold. 

Importers  will  be  assessed  1-cent-per- 
pound  on  live  sheep,  the  equivalent  of 
1-cent-per-pound  of  live  sheep  for  sheep 
products  as  well  as  2-cents-per-pound  of 
degreased  wool  or  the  equivalent  of 
degreased  wool  for  wool  and  wool 
products.  Imported  raw  wool  would  be 
exempt  from  assessments.  Each  person 
who  processes  or  causes  to  be  processed 
sheep  and  sheep  products  of  that 
person’s  own  production,  and  who 
markets  the  processed  products,  would 
be  assessed  die  equivalent  of  1-cent-per- 
poimd  of  live  sheep  sold  or  2-cents-per- 
pound  of  greasy  wool  sold.  All 
assessments  may  be  adjusted  in 
accordance  with  the  applicable 
provisions  of  the  Act. 

The  Act  requires  that  a  referendum  be 
conducted  after  the  issuance  of  the  final 
Order  to  determine  whether  the  Order 
will  go  into  effect.  The  referendum 
would  be  conducted  among  persons 
who  were  sheep  producers,  sheep 
feeders,  or  importers  of  sheep  and  sheep 
products,  during  a  representative  period 
specified  by  the  Secretary.  Importers 
who  import  only  raw  wool  are  not 
eligible  to  participate  in  the  referendum 
because  raw  wool  is  exempt  from 
assessments  under  the  act.  The  Order 
would  become  operational  only  if  it  is 
approved  by  a  majority  of  the  producers, 
feeders,  and  importers  voting  in  the 
referendum  or  by  producers,  feeders, 
and  importers  voting  in  the  referendum 
who  account  for  at  least  two-thirds  of 
the  production  represented  by  persons 
voting  in  the  referendum.  If  the  final 
Order  is  not  approved  by  persons  voting 
in  the  referendum,  the  program  will  not 
become  operational. 

To  vote  in  the  referendum,  eligible 
persons  will  be  required  to  complete  the 
combined  registration  form,  mark  their 
ballots  and  record  their  volume  of 
production  on  the  ballot.  The  volume  of 
production  will  be  recorded  as  the 
number  of  live  sheep  or  live  sheep 
equivalents  a  person  owned  or  imported 


dining  the  representative  period.  As  in 
past  sheep  or  wool  referendums 
conducted  by  the  Department,  the 
domestic  volume  of  production  includes 
the  largest  number  of  head  of  domestic 
sheep  6  months  old  or  older  owned  for 
any  single  consecutive  30-day  period 
during  the  representative  period.  The 
number  of  live  sheep  equivalents  for 
imported  sheep  products  will  be 
calculated  using  published  data  on  the 
amount  of  such  products  imported 
during  the  representative  period. 
Producers,  feeders  and  importers  will  be 
required  to  determine  their  volume  of 
production  before  they  register  and  vote 
in  the  referendum. 

The  Act  specifies  that  the  Secretary 
shall  determine  a  method  of  allocating, 
by  a  pro  rate  percentage  of  annual 
projected  or  actual  assessments  from 
importers,  the  volume  of  production 
represented  by  importers  in  a 
referendum  conducted  pursuant  to  this 
subpart.  Because  an  Order 
implementing  the  provisions  of  the  Act 
has  not  been  in  effect,  imported  sheep 
and  sheep  products  have  not  been 
subject  to  the  assessments  described  in 
the  proposed  Order  (60  FR  28747). 
Consequently,  there  are  no  projected  or 
actual  annual  assessments  available  to 
use  in  calculating  the  volume  of 
production  for  importers  during  the 
representative  period.  In  the  absence  of 
that  information  on  annual  assessments, 
the  Department  proposes  that  importers 
of  sheep  and  sheep  products  determine 
their  volume  of  production  by 
converting  the  volume  of  those 
imported  products  that  wcruld  have 
been  subject  to  assessment  if  an  Order 
had  been  in  effect  during  the 
representative  period.  Imported  sheep, 
sheep  meat  and  wool  and  wool  products 
that  would  have  been  subject  to 
assessment  during  the  representative 
period  are  identified  by  the  Harmonized 
Tariff  Schedule  (HTS)  classification 
numbers  Usted  in  Table  1 — HTS 
Classification  Numbers  and  Conversion 
Factors  for  Imported  Sheep  and  Sheep 
Products — contained  herein,  which 
includes  sheep,  sheep  meat  and  wool 
and  wool  products.  Because  the  Act 
exempts  imported  raw  wool  from 
assessments,  HTS  numbers  and 
corresponding  conversion  factors  are 
not  included  for  imported  raw  wool.  For 
the  purpose  of  this  initial  referendum, 
the  Department  proposes  that  importers 
use  the  1994  HTS  classification 
numbers  and  conversion  factors  in 
Table  1.  These  HTS  numbers  for 
imported  sheep  and  sheep  products  are 
published  in  the  Heirmonized  Tariff 
Schedule  of  the  United  States.  To  enable 
importers  to  convert  sheep  meat  and 
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wool  and  wool  products  identified  by 
the  HTS  numbers  for  1994  listed  in 
Table  1,  the  Department  proposes  to  use 
the  conversion  factors  listed  in  the  same 
table  that  correspond  to  each  listed  HTS 
number.  The  Department’s  Economic 
Research  Service  (ERS)  has  developed 
these  conversion  factors  and  maintains 
them  in  an  import  library.  For  sheep 
meat,  these  conversion  factors  take  into 
account  removal  of  bone,  weight  lost  in 
processing  or  cooking,  and  nonsheep 
components  of  the  sheep  products.  The 
conversion  factors  for  wool  products  are 
used  to  determine  the  raw  fiber  content 
of  imported  wool  products,  and  take 
into  account  fiber  loss  during 
processing,  fabric  trim  loss,  and  cutting 
loss  for  wool. 

Factors  in  determining  the  number  of 
live  sheep  equivalents  include  (1)  The 
weight  of  the  imported  sheep  meat,  the 
weight  of  imported  wool  and  wool 
product  and  the  corresponding 
conversion  factors,  (2)  the  average 
carcass  weight  of  57  pounds  for 
domestic  mature  sheep  as  published  by 
the  Department’s  National  Agricultural 
Statistics  Service  in  the  March  1995 
edition  of  the  1994  Livestock  Slaughter 
Summary,  (3)  a  dressing  percentage  of 
50  percent,  and  (4)  an  equivalent  live 
weight  of  114  pounds  for  domestic 
mature  sheep  (57  lbs.  50%  =  114  lbs.). 
The  dressing  percentage  of  50  percent  is 
widely  recognized  as  Ae  average 
dressing  percentage  for  sheep  in  the 
United  States.  The  formula  for 
calculating  importer  volume  of 
production  for  imported  wool  and  wool 
products  will  use  the  fisted  conversion 
factors  and  a  clean  wool  yield  of  52.8 
percent,  as  published  by  ERS  in  the 
1992  Weight,  Measures,  and  Conversion 
Factors  for  Agricultural  Commodities 
and  Their  Products,  to  convert  clean 
wool  to  a  greasy  wool  basis.  In  the 
absence  of  official  data  for  carcass 
weights,  five  weights,  dressing 
percentage  and  wool  yield  percentages 
of  sheep  firom  importing  countries,  the 
Department  believes  that  the  proposed 
carcass  weight,  the  dressing  percentage, 
the  five  weight,  and  the  percentage  of 
clean  wool  yield  will,  on  the  average,  be 
most  representative  of  carcass  wei^ts, 
dressing  percentages,  five  weights  and 
clean  wool  yield  percentages  of  sheep 
firom  which  imported  sheep  products 
are  derived. 

Imported  five  sheep  require  no 
conversion  and  each  head  of  imported 
five  sheep  would  be  counted  in 
determining  total  volume  of  production 
for  importers.  Calculation  procedures 
for  both  imported  sheep  meat  and 
imported  wool  and  wool  products 
follow: 


Imported  Sheep  Meat 

To  calculate  the  five  sheep 
equivalents  of  imported  sheep  meat,  an 
importer  would  first  multiply  the  total 
weight  of  imported  sheep  meat  for  each 
applicable  HTS  number  by  the  specified 
conversion  factor  to  determine  the  total 
carcass  weight  equivalent.  The  importer 
would  then  divide  the  total  carcass 
weight  equivalent  by  the  average  carcass 
weight  of  57  pounds  to  determine  the 
equivalent  number  of  five  sheep. 

Because  the  carcass  weight  of  57  pounds 
represents  the  equivalent  live  weight  of 
114  pounds  (57  lbs.  +  50%  =  114  lbs.), 
it  is  not  necessary  to  convert  the  carcass 
weight  to  a  five  weight  equivalent.  The 
Department  proposes  that  the  number  of 
five  animal  equivalents  be  rounded  to 
the  nearest  whole  number.  If  the 
decimal  is  less  than  0.5,  or  greater,  the 
number  of  head  of  sheep  would  be 
rounded  upward  i.e.,  7.5  =  8.0).  If  the 
decimal  is  less  than  0.5,  the  number  of 
head  of  sheep  would  be  rounded 
downward  (i.e.  7.49  =  7.0).  The 
following  examples  illustrate  two 
typical  calculations: 

Example  I 

Sheep  Meat  (Bone-in) 

HTS  Classification  Number:  0204100000 
Item  Name:  Carcasses  and  half  carcasses 
of  lamb,  firesh  or  chilled 
Assume:  Company  X  imports  1,000 
pounds  of  bone-in  sheep  meat 
Conversion  factor:  1.00 
Average  carcass  weight:  57  pounds 
1,000  pounds  X  1.00  =  1,000  pounds  of 
carcass  weight  equivalent. 

1,000  pounds  carcass  weight  equivalent 
+  57  poimds  per  carcass  =  17.5  or 
18  five  sheep  equivalents. 

Example  II 

Sheep  Meat  (Boneless) 

HTS  Classification  Number:  0204232000 
Item  Name:  Other  meat  of  sheep,  firesh 
or  chilled:  Boneless:  lamb 
Assume:  Company  X  imports  1,000 
pounds  of  boneless  sheep  meat 
Conversion  factor:  1.52 
Average  carcass  weight:  57  pounds 
1,000  pounds  X  1.52  =  1,520  pounds  of 
carcass  weight  equivalent. 

1,520  pounds  carcass  weight  equivalent 
-5-  57  pounds  per  carcass  =  26.6  or 
27  five  sheep  equivalents. 

Imported  Wool  and  Wool  Products 

To  calculate  the  nrunber  of  five  sheep 
equivalents  of  imported  wool  products, 
the  imported  would  first  multiply  the 
total  weight  of  imported  wool  products 
for  each  applicable  HTS  number  by  the 
corresponding  conversion  factor  to 
determine  the  total  weight  of  clean 
wool.  The  importer  would  then  divide 
the  total  weight  of  the  clean  wool 


equivalent  by  52.8  percent,  to  convert 
the  clean  wool  to  a  greasy  wool  basis. 
Finally,  the  importer  would  divide  the 
total  pounds  of  greasy  wool  by  the 
calculated  average  five  weight  of  114 
pounds  to  determine  the  number  of  five 
sheep  equivalents.  The  Department 
proposes  that  the  number  of  five  animal 
equivalents  be  rounded  to  the  nearest 
whole  number.  If  the  decimal  is  0.5 
greater,  the  number  of  head  of  sheep 
would  be  rounded  upward  (i.e.,  7.5  = 
8.0).  If  the  decimal  is  less  than  0.5,  the 
number  of  head  of  sheep  would  be 
rounded  downward  (i.e.,  7.49  =  7.0). 

The  following  example  illustrates  a 
typical  calculation: 

Example 

Wool  and  Wool  Products 
HTS  No.  6201110010 
— Item  Name:  Mens  or  boys  overcoats  of 
wool  or  fine  animal  hair 
Assume:  Company  X  imports  1,000 
overcoats  weighing  2,000  pounds 
into  the  United  States. 

Conversion  factor:  0.9774 
2,000  pounds  x  0.9774  =  1954.8  poimds 
clean  wool  content 

1954.8  pounds  of  clean  wool  content  + 
52.8  percent  =  3702.3  pounds  of 
greasy  wool. 

3702.3  pounds  of  greasy  wool  + 114 
pounds  =  32.5  or  33  five  sheep 
equivalents. 

The  HTS  numbers,  the  conversion 
factors,  and  other  information  used  to 
calculate  number  of  five  sheep 
equivalents  apply  only  to  the  initial 
referendum  described  herein. 

The  1994  HTS  classification  numbers 
and  conversion  factors  for  imported 
sheep  and  sheep  products  and  wool  and 
wool  products  are  as  follow: 


Table  I.— HTS  and  Conversion 
Factors  for  Imported  Sheep  and 
Sheep  Products 


HTS 

CF 

Live  Sheep 

0104100000 

1.00 

Sheep  Meat 

0204100000 

1.00 

0204210000 

1.00 

0204222000 

1.00 

0204224000 

1.00 

0204232000 

1.52 

0204234000 

1.52 

0204300000 

1.00 

0204410000 

1.00 

0204422000 

1.00 

0204424000 

1.00 

0204432000 

1.52 

0204434000 

1.52 
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Table  I.— HTS  and  Conversion 
Factors  for  Imported  Sheep  and 
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Wool  and  Wool  Products 


5107106030 

5007906030 

5103100000 

5103200000 

5105100000 

5105210000 

5105290000 

5106100010 

5106100090 

5106200000 

5107100000 

5107200000 

5109102000 

5109902000 

5111112000 

5111113000 

5111117030 

5111117060 

5111191000 

5111192000 

5111196020 

5111196040 

5111196060 

5111196080 

5111200500 

5111201000 

5111209000 

5111300500 

5111301000 

5111309000 

5111903000 

5111904000 

5111905000 

5111906000 

5111909000 

5112110030 

5112110060 

5112111000 

5112112030 

5112112060 

5112192000 

5112199010 

5112199020 

5112199030 

5112199040 

5112199050 

5112199060 

5112201000 

5112202000 

5112203000 

5112301000 

5112302000 

5112303000 

5112903000 

5112904000 

5112905000 

5112909010 

5112909090 

5212111010 

5212111020 

5212116010 

5212121010 

5212121020 

5212126010 

5212131010 

5212131020 

5212136010 


5212141010 

5212141020 

5212146010 

5212151010 

5212151020 

5212156010 

5212211010 

5212211020 

5212216010 

5212221010 

5212221020 

5212226010 

5212231010 

5212231020 

5212236010 

5212241010 

5212241020 

5212246010 

5212251010 

5212251020 

5212256010 

5309212000 

5309292000 

5311002000 

5407910510 

5407910520 

5407911000 

5407920510 

5407920520 

5407921010 

4307921020 

5407930510 

5407930520 

5407931000 

5407940510 

5407940520 

5407941000 

5408310510 

5408310520 

5408311000 

5408320510 

5408320520 

5408321000 

5408330510 

5408330520 

5408331000 

5408340510 

5408340520 

5408341000 

5509520000 

5509610000 

5509910000 

5510200000 

5515130510 

5515130520 

5515131010 

5515131020 

5515220510 

5515220520 

5515221000 

5515920510 

5515220520 

5515921010 

5515921020 

5516310510 

5516310520 

5516311000 

5516320510 

5516320520 

5516321000 


0.4783 

02126 

0.4783 

0.4783 

02126 

0.4783 

0.4783 

02126 

0.4783 

0.4783 

02126 

0.4783 

0.4783 

02126 

0.4783 

0.4783 

02126 

0.5315 

0.5315 

02126 

0.4783 

0.4783 

02126 

0.4783 

0.4783 

02126 

02126 

0.4783 

0.4783 

02126 

0.4783 

0.4783 

02126 

0.4783 

0.4783 

02126 

0.4783 

0.4783 

02126 

0.4783 

0.4783 

02126 

0.4783 

0.4783 

0.2126 

0.3646 

0.1563 

0.3646 

0.3646 

0.4783 

0.4783 

0.2126 

0.2126 

0.4783 

0.4783 

0.2126 

0.4783 

0.4783 

0.2126 

0.2126 

0.4783 

0.4783 

0.2126 

0.4783 

0.4783 

0.2126 


5516330510 

5516330520 

5516331000 

5516340510 

5516340520 

5516340520 

5516341000 

5601290020 

5602109010 

5602109010 

5602109090 

5602210000 

5602903000 

5603001010 

5701101300 

5701101600 

5702101000 

5702109010 

5702311000 

5702311000 

5702312000 

5702411000 

5702412000 

5702512000 

5702514000 

5702912000 

5702913000 

5702914000 

5703100000 

5704100010 

5704900010 

5705002010 

5801100000 

5810990010 

5811001000 

5903203010 

5903903010 

6001290000 

6002209000 

6002410000 

6002490000 

6002910000 

6101100000 

6101301500 

6101900020 

6102100000 

6102301000 

6102900010 

6103110000 

6103121000 

6103122000 

6103191000 

6103191500 

6103194010 

6103194020 

6103194030 

6103194040 

6103194050 

6103194060 

6103194080 

6103210010 

6103210020 

6103210030 

6103210050 

6103210060 

6103210070 

6103230005 

6103230007 

6103230010 

6103230025 


0.4783 

0.4783 

0.2126 

0.9035 

1.0629 

1.0629 

0.5315 

1.0629 

0.2657 

1.0629 

0.9479 

0.9479 

1.0156 

1.0156 

0.7708 

0.7708 

0.6563 

0.6979 

0.5729 

0.9531 

0.9010 

0.9531 

0.9531 

0.9010 

0.6313 

0.2630 

0.2630 
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Table  I.— HTS  and  Conversion 
Factors  for  Imported  Sheep  and 
Sheep  Products— Continued 

HTS 

CF 

HTS 

CF 

HTS 

CF 

6103230030 

0.4823 

6104531000 

0.4989 

6110900074 

0.5549 

6103230035 

0.4^3 

6104532010 

0.1247 

6111100010 

1.0615 

6103292060 

0.5425 

6104532020 

0.1247 

6111100030 

1.0615 

6103292066 

0.1206 

6104591005 

0.4989 

6112202020 

0.8631 

6103292068 

0.1206 

6104591030 

0.1247 

6114100020 

0.8439 

6103310000 

,  0.9864 

6104591060 

0.1247 

6114100040 

0.8439 

6103331000 

0.4932 

6104592020 

0.5612 

6114100050 

0.8439 

6103332000 

0.1233 

6104610010 

0.8256 

6114100060 

0.8439 

6103391000 

0.4932 

6104610020 

0.8256 

6114100070 

0.8439 

6103392020 

0.5549 

6104610030 

0.8256 

6114302030 

0.4823 

6103411010 

0.8256 

6104631510 

0.4718 

6114303012 

0.6028 

6103411020 

0.8256 

6104631520 

0.4718 

6114303042 

0.4823 

6103412000 

0.8256 

6104692005 

0.4823 

6114303052 

0.4823 

6103431010 

0.4718 

6104693012 

0.5425 

6114900050 

0.5425 

6103431020 

0.4718 

6104693024 

0.5425 

6115190020 

1.0851 

6103432010 

0.4718 

6105201000 

0.4617 

6115910000 

0.8681 

6103491010 

0.4823 

6105901000 

0.8080 

6115931010 

0.4340 

6103493012 

0.5425 

6105903020 

0.5194 

6115932010 

0.4340 

6103493036 

0.5425 

6106201010 

0.4617 

6115991410 

0.4340 

6103493060 

0.6028 

6106201020 

0.4617 

6115991810 

0.4340 

6104110000 

0.8631 

6106901010 

0.8080 

6116109040 

0.0800 

6104131000 

0.4932 

6106901020 

0.8080 

6116910000 

0.9137 

6104132000 

0.1233 

6106902020 

0.4040 

6116936400 

0.4569 

6104191000 

0.4932 

6106903020 

0.4040 

6116937400 

0.4569 

6104191500 

0.1233 

6107190020 

0.7077 

6116938800 

0.1713 

6104192050 

0.5549 

6107292000 

0.8256 

6116939400 

0.1713 

6104210010 

0.8439 

6107992000 

0.8256 

6116998020 

0.4569 

6104210030 

0.8439 

6108391000 

0.8167 

6116998030 

0.3427 

6104210040 

0.9645 

6108992000 

0.8167 

6117101000 

1.0280 

6104210060 

0.9645 

6109901510 

0.8080 

6117102010 

0.4569 

6104210070 

0.8439 

6109901520 

0.8080 

6117106020 

0J2284 

6104210080 

0.9645 

6109901530 

0.8080 

6117200019 

1.1422 

6104230010 

0.4823 

6109901540 

0.8080 

6117200070 

0.1713 

6104230014 

.  0.4823 

6109902035 

0.5772 

6117800019 

0.9747 

6104230016 

0.4823 

6110101010 

1.2330 

6117800025 

0.5711 

6104230020 

0.4823 

6110101020 

1.2330 

6117800070 

0.1713 

6104230022 

0.4823 

6110101030 

1.2330 

6117900013 

6104230024 

0.4823 

6110101040 

1.2330 

6117900023 

6104230026 

0.1206 

6110101050 

1.2330 

6117900033 

6104230030 

0.1206 

6110101060 

1.2330 

6117900043 

6104230040 

0.1206 

6110102010 

0.8631 

6117900055 

6104230042 

0.1206 

6110102020 

0.8631 

6201110010 

0.9774 

6104291010 

0.1206 

6110102030 

0.8631 

6201110020 

0.9774 

6104291020 

0.1206 

6110102040 

0.8631 

6201122010 

0.0611 

6104291060 

0.1206 

6110102050 

0.8631 

6201122020 

0.0611 

6104291070 

0.1206 

6110102060 

0.8631 

6201133010 

0.4398 

6104292012 

6110102070 

0.8631 

6201133020 

0.4398 

6104292024 

0.5425 

6110102080 

0.8631 

6201134015 

0.0489 

6104292036 

0.5425 

6110301510 

0.4932 

6201134020 

0.0489 

6104292051 

0.5425 

6110301520 

0.4932 

6201134030 

0.0977 

6104292067 

0.5425 

6110301530 

0.4932 

6201134040 

0.0977 

6104292073 

0.1206 

6110301540 

0.4932 

6201190020 

0.5498 

6104292075 

0.1206 

6110301550 

0.4932 

6201911000 

0.9554 

6104292083 

0.5425 

6110301560 

0.4932 

6201912011 

0.9554 

6104310000 

0.8631 

6110303005 

0.1850 

6201912021 

0.9554 

6104331000 

0.4932 

6110303010 

0.1850 

6201932511 

0.5374 

6104332000 

0.1233 

6110303015 

0.1850 

6201932521 

0.5374 

6104391000 

0.1233 

6110303020 

0.1850 

6201990021 

0.5374 

6104392020 

0.5549 

6110303025 

0.1850 

6202110010 

0.8455 

6104410010 

0.9645 

6110303030 

0.1850 

6202110020 

0.8455 

6104410020 

0.9645 

6110303035 

0.1850 

6202122010 

0.0604 

6104431010 

0.4823 

6110303040 

0.1850 

6202122020 

0.0604 

6104431020 

0.4823 

6110303045 

0.1850 

6202133010 

0.5562 

6104432010 

0.1206 

6110303050 

0.1850 

6202133020 

0.5562 

6104432020 

0.1206 

6110303055 

0.1850 

6202134005 

0.0618 

6104441000 

0.4823 

6110900012 

0.5549 

6202134010 

0.0618 

6104442010 

0.1206 

6110900028 

0.5549 

6202134020 

0.1236 

6104442020 

0.1206 

6110900048 

0.5549 

6202134030 

0.1236 

6104490020 

0.5425 

6110900050 

0.5549 

6202190020 

0.5562 

6104510000 

0.9978 

6110900072 

0.5549 

6202911000 

0.9663 
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Table  I.— HTS  and  Conversion 
Factors  for  Imported  Sheep  and 
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Table  I.-j-HTS  and  Conversion 
Factors  for  Imported  Sheep  and 
Sheep  Products— Continued 


HTS 

CF 

6202912011 

0.9663 

6202912021 

0.9663 

6202934011 

0.5435 

6202934021 

0.5435 

6202990021 

0.5435 

6203111000 

0.6039 

6203112000 

0.6039 

6203121000 

0.5435 

6203192000 

0.5435 

6203194040 

0.5435 

6203210010 

0.8455 

6203210015 

0.8455 

6203210020 

0.8455 

6203210030 

0.8455 

6203210060 

0.8455 

6203230010 

0.5435 

6203230015 

0.5435 

6203230020 

0.5435 

6203230030 

0.5435 

6203230040 

0.5435 

6203310000 

1.0267 

6203331010 

0.5435 

6203331020 

0.5435 

6203391000 

0.4831 

6203394020 

0.5435 

6203411010 

0.9448 

6203411020 

0.9448 

6203411030 

0.8858 

6203412000 

1.1810 

6203433010 

0.5199 

6203433020 

0.5199 

6203433030 

0.5199 

6203493025 

0.5199 

6204110000 

0.9059 

6204131000 

0.5435 

6204132010 

0.1812 

6204132020 

0.1812 

6204191000 

0.5435 

6204192000 

0.1812 

6204193050 

0.5435 

6204210010 

6204210030 

6204210040 

6204210060 

6204210070 


6204433020 

6204434010 

6204434020 

6204434030 

6204434040 

6204443010 

6204443020 

6204444010 

6204444020 

6204495020 

6204495030 

6204510010 

6204510020 

6204532010 

6204532020 

6204592010 

6204592020 

6204593010 

6204593020 

6204594020 

6204594030 

6204610010 

6204610020 

6204610030 

6204610040 

6204632510 

6204632520 

6204692010 

6204692020 

6204692030 

6204693020 

6204699020 

6204699030 

6204699050 

6205101000 

6205102010 

6205102020 

6205301510 

6205301520 

6205902020 

6205902050 

6205904020 

6205904040 

6206100020 

6206100050 


6204230015 

0.5435 

6206201000 

6204230020 

0.5435 

6206202010 

6204230025 

0.5435 

6206202020 

6204294012 

0.5435 

6206203010 

6204294024 

0.5435 

6206203020 

6204294036 

0.5435 

6206402510 

6204294072 

0.5435 

6206402520 

6204294084 

0.5435 

6206900020 

6204312010 

1.0267 

6206900030 

6204312020 

1.0267 

6207290010 

6204332000 

0.0604 

.  6207922010 

6204334010 

0.4831 

6207992000 

6204334020 

0.4831 

6207994000 

6204335010 

0.0604 

6208290012 

6204335020 

0.0604 

6208920010 

6204392010 

0.4831 

6208920020 

6204392020 

0.4831 

6208920030 

6204393010 

0.0604 

6208920040 

6204393020 

0.0604 

6208992010 

6204398020 

0.5549 

6208992020 

6204398030 

0.1850 

6209100000 

6204411000 

0.6496 

6211202020 

6204412010 

1.0039 

6211203020 

6204412020 

1.0039 

6211204030 

6204433010 

0.4724 

6211205020 

0.2953 

0.4831 

0.4831 

0.4831 

0.4831 

0.5435 

0.1812 

0.9888 

0.9888 

0.4944 

0.4944 

0.4944 

0.4944 

0.4944 

0.4944 

0.5562 

0.1845 

0.9243 

0.9243 

0.9243 

0.9243 

0.4621 

0.4621 

0.4621 

0.4621 

0.4621 

0.5199 

0.5199 

0.1733 

0.1733 

1.1554 

0.9243 

0.9243 

0.4621 

0.4621 

0.5777 

0.0578 

0.5777 

0.1155 

0.5777 

0.0578 

1.1554 

0.6932 

0.6932 

0.9243 

0.9243 

0.5199 

0.5199 

0.5199 

0.1733 

0.8572 

0.5315 

0.8267 

0.8267 

0.9243 

0.0591 

0.0591 

0.0591 

0.0591 

0.9448 

0.9448 

0.7915 

0.8455 

0.8455 

0.8455 

0.8455 


HTS 

CF 

6211206020 

0.8455 

6211207030 

0.8455 

6211310010 

0.9059 

6211310020 

0.9059 

6211310030 

0.9059 

6211330040 

0.9059 

6211310045 

0.9059 

.  6211310051 

0.9059 

6211330052 

0.6039 

6211410010 

0.9663 

6211410020 

0.9663 

6211410030 

0.9663 

6211410040 

0.9059 

6211410050 

0.9663 

6211410055 

0.9663 

6211410061 

0.9663 

6211430064 

0.6039 

6211430074 

0.6039 

6212900020 

0.7161 

6214102000 

0.3357 

6214200000 

0.8951 

6214300000 

0.1119 

6214400000 

0.1119 

6214900010 

0.5559 

6215900010 

1.1189 

6216005410 

0.5035 

6216005810 

0.5035 

6216008000 

1.1189 

6217100020 

0.8267 

6217100030 

0.1181 

6217900005 

0.8267 

6217900010 

0.1181 

6217900030 

0.8267 

6217900035 

0.1181 

6217900055 

0.8267 

6217900060 

0.1181 

6217900080 

0.8267 

6217900085 

0.1181 

6301200010 

0.9219 

6301200020 

0.9219 

6301900030 

0.1085 

6302390010 

0.9219 

6304193040 

0.8677 

6304910050 

0.7592 

6304991000 

1.0846 

6304991500 

1.0846 

6304994000 

1.0846 

6304996010 

1.0846 

6501009000 

1.3424 

6503009000 

1.3424 

6505903030 

0.9965 

6505903045 

-  0.5530 

6505903090 

0.8470 

6505904030 

0.8297 

6505904045 

0.4881 

6505904090 

0.8297 

6505906040 

0.4429 

The  Act  also  requires  the  Secretary  to 
hold  additional  referendums  if  so 
requested  by  a  representative  group 
comprised  of  10  percent  or  more  of  the 
producers,  feeders,  and  importers  who, 
during  a  representative  period  as 
determined  by  the  Secretary,  have  been 
engaged  in  the  production,  feeding, 
importation,  or  processing  of  sheep  or 
sheep  products.  In  any  such 
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referendum,  if  the  continuation  of  the 
Order  is  not  approved  by  a  majority  of 
producers,  feeders,  and  importers  voting 
in  the  referendum,  or  by  producers, 
feeders,  and  importers  voting  in  the 
referendum  who  account  for  at  least 
two-thirds  of  the  production 
represented  by  the  persons  voting  in  the 
referendum,  the  Order  will  be 
suspended  or  terminated.  These  rules 
would  also  apply  to  any  additional 
referendum  conducted  pursuant  to  the 
Act. 

The  Act  specifies  that  the  initial 
referendum  and  any  subsequent 
referendum  be  conducted  on  a  date  and 
location  established  by  the  Secretary, 
under  a  procedure  by  which  sheep 
producers,  sheep  feeders,  and  importers 
of  sheep  and  sheep  products  intending 
to  vote  in  the  referendum  shall  certify 
that  they  were  engaged  in  sheep 
production,  sheep  feeding,  or  the 
importation  of  sheep  and  sheep 
products  during  the  representative 
period  and,  on  the  same  day,  would 
have  an  opportunity  to  vote  in  the 
referendum.  In  addition,  the  Act 
provides  that  the  Secretary  must 
provide  absentee  ballots  on  request 
made  either  in-person  or  by  mail.  The 
Department  proposes  that  the  initial 
referendum  be  conducted  at  county 
Cooperative  Extension  Service  (CES) 
offices.  The  CES  of  the  U.S.  Department 
of  Agriculture  will  coordinate  with  State 
and  County  CES  offices  concerning  their 
roles  in  conducting  the  initial 
referendum. 

The  proposed  rule  sets  forth 
procediues  to  be  followed  in  conducting 
the  referendum  under  the  Act,  including 
definitions,  supervision  of  the 
referendum,  registration,  voting 
procedures,  reporting  referendum 
results,  and  disposition  of  the  ballots 
and  records.  The  Department  proposes 
that  the  Consolidated  Farm  Service  . 
Agency  (CFSA)  of  the  Department  assist 
in  the  conduct  of  the  referendum  by; 

(1)  counting  ballots; 

(2)  determining  the  eligibility  of 
challenged  voters;  and 

(3)  reporting  referendum  results. 

List  of  Subjects  in  7  CFR  Part  1280 

Administrative  practice  and 
procedure.  Advertising,  Agricultural 
research.  Marketing  agreements.  Sheep 
and  sheep  products.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
1280  as  proposed  to  be  added  at  60  FR 
28751  (June  2, 1995),  be  amended  as 
‘follows; 
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PART  1280— SHEEP  PROMOTION, 
RESEARCH,  AND  INFORMATION 

1.  The  authority  citation  for  7  CFR 
Part  1280  continues  to  read  as  follows: 

Authority:  7  U.S.C.  7101-7111. 

2.  Part  1280  as  proposed  to  be  added 
at  60  FR  28751  (June  2, 1995),  is 
amended  by  adding  Subpart  E  to  read  as 
follows: 

Subpart  E— Procedures  for  the  Conduct  of 
Referendum 

Definitions 

Sec. 

1280.601  Act. 

1280.602  Administrator. 

1280.603  Carbonized  wool. 

1280.604  Consolidated  Farm  Service 
Agency. 

1280.606  Consolidated  Farm  Service 
Agency  County  Committee. 

1280.606  Consolidated  Farm  Service 
Agency  County  Executive  Director. 

1280.607  Cooperative  Extension  Service. 

1280.608  Cooperative  Extension  Service 
agent. 

1280.609  Cooperative  Extension  Service  of 
the  U.S.  Department  of  Agriculture. 

1280.610  Degreased  wool. 

1280.611  Department. 

1280.612  Deputy  Administrator. 

1280.613  Feeder. 

1280.614  Greasy  wool. 

1280.615  Importer. 

1280.616  Order. 

1280.617  Person. 

1280.618  Producer. 

1280.619  Public  notice. 

1280.620  Pulled  wool. 

1280.621  Raw  wool. 

1280.622  Referendum. 

1280.623  Registration  period. 

1280.624  Representative  period. 

1280.625  Secretary. 

1280.626  Sheep. 

1280.627  Sheep  products. 

1280.628  State. 

1280.629  Unit. 

1280.630  United  States. 

1280.631  Volume  of  production. 

1280.632  Voting  period. 

1280.633  Wool. 

1280.634  Wool  products. 

Referendum 

1280.650  General. 

1280.651  Supervision  of  referendum. 

1280.652  Eligibility. 

1280.653  Time  and  place  of  registration  and 
voting. 

1280.654  Facilities  for  registering  and 
voting. 

1280.655  Registration  form  and  ballot. 

1280.656  Registration  and  voting 
procedures. 

1280.657  List  of  registered  voters. 

1280.658  Challenge  of  voters. 

1280.659  Receiving  ballots. 

1280.660  Canvassing  ballots. 

1280.661  CFSA  county  office  report. 

1280.662  CFSA  State  office  report. 

1280.663  Results  of  the  referendum 

1280.664  Disposition  of  ballots  and  records. 

1280.665  Instructions  and  forms. 
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Subpart  E — Procedures  for  the 
Conduct  of  Referendum 

Definitions 

§1280.601  Act 

The  term  “Act”  means  the  Sheep 
Promotion,  Research,  and  Information 
Act  of  1994,  7  U.S.C.  7101-7111;  Public 
Law  103—407;  108  Statute  4210;  as 
approved  October  22, 1994,  and  any 
amendments  thereto. 

§  1280.602  Administrator. 

The  term  “Administrator”  means  the 
Administrator  of  the  Agricultural 
Marketing  Service,  or  any  officer  or 
employee  of  the  Department  to  whom 
there  has  heretofore  been  delegated  or 
may  hereafter  be  delegated  the  authority 
to  act  in  the  Administrator’s  stead. 

§  1280.603  Carbonized  wooi. 

The  term  “Carbonized  wool”  means 
wool  that  has  been  immersed  in  a  bath, 
usually  of  mineral  acids  or  acid  salts, 
that  destroys  vegetable  matter  in  the 
wool,  but  does  not  affect  the  wool  fibers. 

§  1280.604  Consoiidated  Farm  Service 
Agency. 

The  term  “Consolidated  Farm  Service 
Agency” — formerly  Agricultural 
Stabilization  Conservation  Service 
(ASCS) — also  referred  to  as  “CFSA,” 
means  the  Consolidated  Farm  Service 
Agency  of  the  Department. 

§  1280.605  Consolidated  Farm  Service 
Agency  County  Committee. 

The  term  “Consolidated  Farm  Service 
Agency  Coimty  Committee,”  also 
referred  to  as  the  “CFSA  Coimty 
Committee  or  COC,”  means  the  group  of 
persons  within  a  county  elected  to  act 
as  the  Consolidated  Farm  Service 
Agency  Coimty  Committee. 

§  1280.606  Consolidated  Farm  Service 
Agency  County  Executive  Director.  , 

The  term  “Consolidated  Farm  Service 
Agency  County  Executive  Director”  also 
referred  to  as  ffie  “CFSA  County 
Executive  Director,”  means  the  person 
employed  by  the  CFSA  County 
Committee  to  execute  the  policies  of  the 
CFSA  county  committee  emd  be 
responsible  for  the  day-to-day 
operations  of  the  county  CFSA  office,  or 
the  person  acting  in  su^  capacity. 

§  1280.607  Cooperative  Extension  Service. 

The  term  “Cooperative  Extension 
Service,”  also  referred  to  as  “CES” 
means  the  State  partner  in  the 
Cooperative  Extension  Service  system. 

§  1280.608  Cooperative  Extension  Service 
Agent 

The  term  “Cooperative  Extension 
Service  Agent,”  also  referred  to  as  the 


40320 


Federal  Register  /  Vol.  60,  No.  152  /  Tuesday,  August  8,  1995  /  Proposed  Rules 


“CES  Agent,”  means  an  employee  of  the 
Cooperative  Extension  Service. 

§  1280.609  Cooperative  Extension  Service 
of  the  U.S.  Department  of  Agricuiture. 

The  term  “Cooperative  Extension 
Service  of  the  U.S.  Department  of 
Agriculture,”  also  referred  to  as  “CES,” 
means  the  Federal  component  of  the 
Cooperative  Extension  Service. 

§  1280.610  Degreased  wooi. 

The  term  ’’Degreased  wool”  means 
wool  from  which  the  bulk  of  impurities 
has  been  removed  by  processing. 

§1280.611  Department 

The  term  “Department”  means  the 
U.S.  Department  of  Agriculture. 

§  1 280.61 2  Deputy  Administrator. 

The  term  “Deputy  Administrator” 
means  the  Deputy  Administrator  for 
Program  Delivery  and  Field  Operations, 
CFSA,  U.S.  Department  of  Agriculture 
or  any  officer  or  employee  of  the 
Department  to  whom  there  has 
heretofore  been  delegated  or  may 
hereafter  be  delegated  the  authority  to 
act  in  the  Deputy  Administrator’s  stead. 

§1280.613  Feeder. 

The  term  “Feeder”  means  a  person 
who  feeds  lambs  until  the  lambs  reach 
slaughter  weight. 

§  1280.614  Greasy  wooi. 

The  term  “Greasy  wool”  means  wool 
that  has  not  been  washed  or  otherwise 
cleaned. 

§1280.615  importer. 

The  term  “Importer”  means  any 
person  who  imports  sheep  and  sheep 
products  into  the  United  States. 

§1280.616  Order. 

The  term  “Order”  means  the  Sheep 
and  Wool  Promotion,  Research, 
Education,  and  Information  Order. 

§1280.617  Person. 

The  term  “Person”  means  any 
individual,  group  of  individuals, 
partnership,  corporation,  association, 
cooperative,  or  any  other  legal  entity. 

§1280.618  Producer. 

The  term  “Producer”  means  any 
person,  other  than  a  feeder,  who  owns 
or  acquires  ownership  of  sheep. 

§1280.619  Public  notice. 

The  term  “Public  notice”  means 
information  regarding  a  referendum 
which  shall  be  provided  by  the 
Secretary,  without  advertising  expenses, 
through  press  releases  and  by  State  and 
county  CES  offices  and  county  CFSA 
offices,  by  means  of  newspapers, 
electronic  media,  county  newsletters. 


and  the  like.  Such  notice  shall  contain 
the  referendum  date  and  location, 
registration  and  voting  requirements, 
rules  regarding  absentee  voting,  and 
other  pertinent  information. 

§1280.620  Pulled  wool. 

The  term  “Pulled  wool”  means  wool 
that  is  pulled  from  the  skin  of 
slaughtered  sheep. 

§  1280.621  Raw  wool. 

The  term  “Raw  wool”  means  greasy 
wool,  pulled  wool,  degreased  wool,  or 
other  carbonized  wool. 

§  1280.622  Referendum. 

The  term  “Referendum”  means  any 
referendum  to  be  conducted  by  the 
Secretary  pursuant  to  the  Act  where 
producers,  feeders,  and  importers  of 
sheep  and  sheep  products,  except  an 
importer  of  only  raw  wool,  shall  be 
given  the  opportunity  to  vote. 

§  1280.623  Registration  period. 

The  term  “Registration  period”  means 
a  1  day  period  to  be  announced  by  the 
Secretary  for  registration  of  producers, 
feeders,  and  importers  desiring  to  vote 
in  a  referendum.  The  registration  period 
shall  be  the  same  day  as  the  voting 
period. 

§  1 280.624  Representative  period. 

The  term  “Representative  Period” 
means  12  consecutive  month  of 
calendar  year  1994. 

§1280.625  Secretary. 

The  term  “Secretary”  means  the 
Secretary  of  Agriculture  of  the  United 
States  or  any  other  officer  or  employee 
of  the  Department  to  whom  there  has 
been  delegated  or  to  whom  authority 
may  hereafter  be  delegated  to  act  in  the 
Secretary’s  stead. 

§1280.626  Sheep. 

The  term  “Sheep”  means  ovine 
animals  of  any  age,  including  lambs. 

§1280.627  Sheep  products. 

The  term  “Sheep  products”  means 
products  produced  ,  in  whole  or  in  part, 
from  sheep,  including  wool  and 
products  containing  wool  fiber. 

§1280.628  State. 

The  term  “State”  means  each  of  the 
50  States. 

§1280.629  Unit 

The  term  “Unit”  means  each  State, 
group  of  States,  or  class  designation  that 
is  represented  on  the  Board. 

§1280.630  United  States. 

The  term  “United  States”  means  the 
50  States  and  the  District  of  Columbia. 


§  1280.631  Volume  of  production. 

The  term  “Volume  of  production” 
means  the  largest  number  of  head  of 
domestic  sheep  at  least  6  months  old  or 
older  that  a  domestic  sheep  producer  or 
sheep  feeder  entity  continuously  owned 
and  that  were  located  in  the  United 
States  during  any  single  consecutive  30- 
day  period  during  the  representative 
period.  The  term  “volume  of 
production”  also  means  the  number  of 
head  of  imported  live  sheep  or  the 
number  of  live  sheep  equivalents  that  an 
importer  imported  into  the  United 
States  during  the  representative  period, 
excluding  imported  raw  wool. 

§1280.632  Voting  period. 

The  term  “Voting  period”  means  a  1- 
day  period  to  be  announced  by  the 
Secretary  for  voting  in  the  referendum. 

§1280.633  Wool. 

The  term  “Wool”  means  the  fiber 
from  the  fleece  of  a  sheep. 

§  1280.634  Wool  products. 

The  term  “Wool  products”  means 
products  produced,  in  whole  or  in  part, 
from  wool  and  products  containing 
wool  fiber. 

Referendum 

§1280.650  General. 

(a)  A  referendum  to  determine 
whether  eligible  sheep  producers,  sheep 
feeders,  and  importers  of  sheep  and 
sheep  products  approve  the  Order. 
Importers  who  only  import  raw  wool  are 
not  eligible  to  vote  in  the  referendum. 

(b)  The  Order  shall  become 
operational  only  if  the  Secretary 
determines  that  the  Order  is  approved 
by  a  majority  of  sheep  producers,  sheep 
feeders,  and  importers  of  sheep  and  - 
sheep  products  voting  in  the 
referendum  or  by  sheep  producers, 
sheep  feeders,  and  importers  of  sheep 
and  sheep  products  voting  in  the 
referendum  who  account  for  at  least 
two-thirds  of  the  production 
represented  by  those  voting  in  the 
referendum. 

(c)  The  initial  referendum  shall  be 
conducted  at  the  county  CES  offices. 

(d)  The  CFSA  of  the  Department  shall 
assist  in  the  conduct  of  the  initial 
referendum. 

§  1280.651  Supervision  of  referendum. 

The  Administrator  shall  be 
responsible  for  conducting  the 
referendum  in  accordance  with  this 
subpart. 

§1280.652  Eligibility. 

(a)  Eligibility  producers,  feeders,  and 
importers.  Each  person  who  was  a  sheep 
producer,  sheep  feeder,  or  importer  of 
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sheep  and  sheep  products  during  the 
representative  period  is  entitled  to 
register  and  vote  in  the  referendum. 

Fach  producer,  feeder,  and  importer 
entity  shall  be  entitled  to  cast  only  one 
ballot  in  the  referendmn.  Importers  who 
only  import  raw  wood  are  not  eligible 
to  register  and  vote  in  the  referendum. 

(b)  Proxy  registration  and  voting. 

Proxy  registration  and  voting  is  not 
authorized,  except  that  an  officer  or 
employee  of  a  corporate  producer, 
feeder  or  importer,  or  any  guardian, 
administrator,  executor,  or  trustee  of  a 
producers,  feeder’s,  or  importer’s  estate, 
or  an  authorized  representative  of  any 
eligible  producer,  feeder,  or  importer 
entity  (other  than  an  individual 
producer,  feeder,  or  importer),  such  as 

a  corporation  or  partnership,  may 
register  and  cast  a  ballot  on  behalf  of 
that  entity.  Any  individual  who 
registers  to  vote  in  the  referendum  on 
behalf  of  any  producer,  feeder,  or 
importer  entity  shall  certify  that  he  or 
she  is  authorized  by  such  entity  to  take 
such  action. 

(c)  Joint  and  group  interest.  A  group 
of  individuals,  such  as  members  of  a 
family,  joint  tenants,  tenants  in 
common,  a  partnership,  owners  of 
community  property,  or  a  corporation 
engaged  in  sheep  production,  sheep 
feeding  or  the  importation  of  sheep  and 
sheep  products  as  a  producer,  feeder,  or 
importer,  entity,  shall  be  entitled  to  only 
one  vote,  provided,  however,  that  any 
member  of  a  group  may  register  to  vote 
as  a  producer,  feeder,  or  importer  if  he 
or  she  is  an  eligible  producer,  feeder,  or 
importer  separate  from  the  group. 

§  1 280.653  Time  and  place  of  registration 
and  voting. 

The  referendum  shall  be  held  for  one 
day  on  a  date  to  be  determined  by  the 
Secretary.  Eligible  persons  shall  register 
and  vote  following  the  procedmes  in 
§  1280.656  of  this  Subpart.  Except  for 
absentee  ballots,  registration  and  voting 
shall  take  place  during  the  normal 
business  hours  of  each  county  CES 
office. 

§  1280.654  Facilities  for  registering  and 
voting. 

Each  county  CES  office  shall  provide: 

(1)  adequate  facilities  and  space  to 
permit  producers,  feeders,  and 
importers  to  register  and  to  mark  their 
ballots  in  secret, 

(2)  a  sealed  box  or  other  suitable 
receptacle  for  registration  forms  and 
ballots  that  is  kept  under  observation 
during  office  hours  and  secined  at  all 
times,  and 

(3)  copies  of  the  Order  for  review. 


§  1280.655  Registration  form  and  ballot 
A  ballot  (Form  LS-61)  and  combined 
registration  form  (Form  LS-61-2)  shall 
be  used  for  voting  in  person.  The 
information  required  on  the  registration 
form  includes  name,  address,  county  of 
voter  residence,  and  volume  of 
production.  The  form  also  contains  the 
certification  statement  referenced  in 
§  1280.656(a)(1)  of  this  Subpart.  The 
ballot  requires  producers,  feeders  and 
importers  to  check  a  “yes”  or  “no”  and 
record  their  volume  of  production.  A 
combined  registration  and  voting  form 
(Form  LS-62)  shall  he  used  for  absentee 
voting.  The  information  required  on  the 
combined  registration  and  voting  form 
includes  name,  address,  telephone 
number,  and  county  of  voter  residence, 
and  volume  of  production.  The  form 
also  contains  the  certification  statement 
referenced  in  §  1280.656(b)(1)  of  this 
Subpart.  The  ballot  requires  producers, 
feeders  and  importers  to  check  “yes”  or 
“no”  and  record  their  volume  of 
production 

§  1280.656  Registration  and  voting 
procedures. 

(a)  Registering  and  voting  in-person. 

(1)  Each  producer,  feeder,  and 
importer,  except  importers  who  import 
only  raw  wool,  who  wants  to  vote  in  a 
referendum  shall  register  on  the  day  of 
voting  at  the  county  CES  office  in  which 
the  producer’s,  feeder’s,  or  importer’s 
residence  is  located,  or  at  the  county 
CES  office  that  serves  the  coimty  in 
which  the  producer’s,  feeder’s,  or 
importer’s  residence  is  located. 

Producer,  feeder,  or  importer  entities 
other  than  individuals  shall  register  at 
the  county  CES  office  in  the  coimty  in 
which  their  headquarters  office  or 
business  is  located,  or  at  the  county  CES 
office  that  serves  the  county  in  which 
the  entities’  headquarters  office  or 
business  is  located.  Producers,  feeders, 
and  importers  will  be  required  to  record 
on  the  voter  registration  list  (Form  LS- 
61-3)  their  names  and,  if  applicable,  the 
name  of  the  entity  they  can  represent 
before  they  receive  a  registration  form 
and  ballot.  To  register,  producers, 
feeders,  or  importers  shall  complete  the 
registration  form  (Form  LS-61-2)  and 
certify  that: 

(1)  they  or  the  entity  they  represent 
were  producers,  feeders,  or  importers 
during  the  specified  representative 
period; 

(ii)  the  person  voting  on  behalf  of  an 
entity  referred  to  in  §  1280.652  is 
authorized  to  do  so;  and 

(iii)  the  volume  of  production  listed  is 
a  true  and  accurate  representation. 

(2)  Each  eligible  producer,  feeder,  or 
importer  who  has  not  voted  by  means  of 
an  absentee  ballot  may  cast  a  ballot  in¬ 


person  at  the  location  and  time  set  forth 
in  §  1280.653  of  this  Subpart  and  on  a 
date  to  be  announced  by  the  Secretary. 
Eligible  persons  who  record  their  name 
and  the  entity  they  represent  on  the 
voter  registration  list  (Form  LS-61-3) 
will  receive  a  registration  form/envelope 
(Form  LS-61-2)  and  a  ballot  (Form  LS- 
61).  Voting  shall  be  conducted  under 
the  supervision  of  the  local  county  CES 
agent  or  designee.  Voters  would  enter 
the  information  requested  on  the 
registration  form  (Form  LS-61-2)  as 
indicated  above.  Producers,  feeders,  and 
importers  would  then  mark  their  ballots 
to  indicate  “yes”  or  “no”  and  record  • 
their  volume  of  production  in  the  space 
provided  on  the  ballot.  Voters  shall 
place  their  completed  ballots  in  an 
envelope  marked  SHEEP  BALLOT,” 
(Form  LS-61-1)  seal  and  place  it  in  the 
completed  and  sighed  registration  form/ 
envelope  marked  “SHEEP 
REFERENDUM,”  (Form  LS-61-2)  seal 
that  envelope  and  personally  place  it  in 
a  box  marked  “Ballot  Box”  or  other 
suitable  receptacle.  A  copy  of  the 
applicable  voter  registration  list  (Form 
LSi^l-3)  prepared  by  the  county  CES 
office  shall  be  provided  to  each  CFSA 
county  office  for  in-person  voter 
verification. 

(b)  Absentee  voting. 

(1)  Eligible  producers,  feeders,  and 
importers  who  are  unable  to  vote  in 
person  may  request  a  combined 
registration  and  absentee  ballot  form 
(Form  LS-62)  and  two  envelopes — one 
marked  “SHEEP  BALLOT”  (Form  LS- 
61-1)  and  the  other  marked  “SHEEP 
REFERENDUM”(LS-62-l),  by  mail  or  in 
person  from  the  county  CES  office  in  the 
county  in  which  they  reside  or  the 
county  CES  office  that  serves  the  county 
in  which  they  reside,  if  individuals,  or 
in  which  their  main  office  is  located,  if 
a  corporation  or  other  entity.  These 
forms  and  envelopes  will  be  mailed  by 
the  coimty  CES  agent  or  designee  to  the 
address  provided  by  the  prospective 
voter.  Only  one  absentee  registration 
form  and  absentee  bcdlot  will  be 
provided  to  each  eligible  producer, 
feeder,  or  importer.  The  forms  must  be 
requested  during  a  specified  time  period 
which  will  be  announced  by  the 
Secretary.  The  county  CES  office  shall 
enter  on  the  absentee  voter  request  list 
(Form  LS-62-2)  the  name,  adi’ess  and 
entity  requesting  an  absentee  ballot  and 
the  date  the  forms  were  requested.  A 
copy  of  the  applicable  absentee  voter 
request  list  (Form  LS-62-2)  prepared  by 
the  county  CES  office  shall  be  provided 
to  each  CFSA  county  office  for  absentee 
voter  verification. 

(2)  To  register,  eligible  producers, 
feeders,  and  importers  must  complete 
and  sign  the  combined  registration  form 
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and  absentee  ballot  (Form  LS-62)  €uid 
certify  that; 

(i)  they  or  the  entity  they  represent 
were  producers,  feeders,  or  importers 
during  the  specified  representative 
period, 

(ii)  if  voting  on  behalf  of  an  entity 
referred  to  in  subsection  §  1280.652, 
they  are  authorized  to  do  so;  and 

(iii)  the  volume  of  production  Usted  is 
a  true  and  acouate  representation. 

(3)  A  producer,  feeaer,  or  importer, 
after  completing  the  absentee  voter 
registration  form  and  the  ballot,  shall 
remove  the  ballot  portion  of  the 
combined  registration  and  absentee 
ballot  form  (Form  LS-62)  emd  seal  the 
completed  bidlot  in  a  separate  envelope 
marked  “SHEEP  BALLOT’  (Form  LS- 
61-1)  and  place  the  sealed  envelope  in 
a  second  envelope  marked  “SHEEP 
REFERENDUM”  (Form  LS-62-1)  along 
with  the  signed  registration  form. 

Producers,  feeders,  and  importers 
shall  legibly  print  their  names  on  the 
envelope  marked  “SHEEP 
REFERENDUM”  (Form  LS-62-1),  and 
mail  or  hand  deUver  it  to  the  local 
county  CES  office  of  the  county  in 
which  they  reside  or  the  coimty  CES 
office  serving  the  coimty  in  which  they 
reside.  In  the  case  of  a  partnership, 
corporation,  estate,  or  other  entity,  the 
registration  form  and  ballot  must  be 
mailed  or  hand  dehvered  to  the  coimty 
CES  office  in  the  county  in  which  its 
main  office  is  located  or  the  county  CES 
office  in  the  county  serving  the  county 
in  which  its  main  office  is  located. 

(4)  Absentee  ballots  must  be  received 
in  the  county  CES  office  by  the  close  of 
business,  2  business  days  before  the 
date  of  the  referendum.  Absentee  ballots 
received  after  that  date  shall  be  counted 
as  invalid  ballots.  Upon  receiving  the 
“SHEEP  REFERENDUM”  envelope 
containing  the  registration  form  and 
ballot,  the  county  CES  agent  or  designee 
sludl  place  it,  unopened,  in  a  secure 
ballot  box.  The  county  CES  agent  or 
designee  shall  record  receipt  of  the 
absentee  vote  on  the  absentee  voter 
request  Ust  (Form  LS-62-2). 

(5)  A  person  who  casts  an  absentee 
ballot  that  is  not  recorded  as  being 
received  or  that  is  received  after  the 
deadline  specified  in  this  section  may 
vote  in  person  at  the  appropriate  county 
CES  office  on  the  day  of  the  referendum. 

§  1280.657  List  of  registered  voters. 

The  voter  registration  hst  (Form  LS- 
61-3)  and  the  absentee  voter  request  list 
(Form  LS-62-2)  shall  be  available  for 
inspection  on  the  day  of  the  referendum 
at  the  county  CES  office  and 
subsequently  at  the  CFSA  county  office. 
'They  ^all  be  posted  during  regular 
office  hoius  in  a  conspicuous  public 


60,  No.  152  /  Tuesday,  August  8, 


location  at  the  CFSA  county  office  on 
the  second  business  day  following  the 
date  of  the  referendum. 

§  1 280.658  Chalienge  of  voters. 

(a)  Challenge  period.  On  the  day  of 
the  referendiun,  the  names  of  voters 
challenged  shall  be  reported  to  the  CES 
county  agent,  who  will  refer  them  to  the 
CFSA  county  office.  After  that,  the 
names  of  the  challenged  voters  shall  be 
referred  directly  to  the  CFSA  county 
office.  A  challenge  may  be  made  no  later 
than  the  close  of  business  on  the  second 
business  day  after  the  date  of  the 
referendum. 

(b)  Who  may  challenge.  Any  person 
may  challenge  a  voter.  Any  person  who 
wants  to  challenge  must  do  so  in  writing 
and  must  include  the  full  name  of  the 
individual  or  other  entity  being 
challenged.  Each  challenge  of  a  voter 
must  be  made  separately  and  each 
challenge  must  be  signed  by  the 
challenger.  The  Secretary  may  issue 
other  guidelines  as  the  ^creteiry  deems 
necessary. 

(c)  E)etermination  of  challenges.  'The 
CFSA  County  Committee  or  its 
representative,  acting  on  behalf  of  the 
Administrator,  shall  make  a 
determination  concerning  the  challenge 
and  shall  notify  challenged  producers, 
feeders,  or  importers  as  soon  as 
practicable,  but  no  later  than  five 
business  days  after  the  date  of  the 
referendum.  If  the  CFSA  Coimty 
Committee  or  its  representative,  acting 
on  behalf  of  the  Administrator,  is  unable 
to  determine  whether  a  person  was  a 
producer,  feeder,  or  importer  during  the 
representative  period,  or  verify  a  voter’s 
recorded  volume  of  production,  it  may 
require  the  person  to  submit  records 
such  as  sales  documents,  import 
documents  or  other  similar  documents 
to  prove  that  the  person  was  a  producer, 
feeder,  or  importer  for  the  representative 
period  and  to  verify  that  the  recorded 
volume  of  production  was  accurately 
stated. 

(d)  Challenged  ballot.  The  registration 
form/envelope  (Form  LS-61-2) 
containing  the  ballots  cast  by  producers, 
feeders,  or  importers  voting  in  person 
who  are  challenged  shall  be  removed 
fi-om  the  ballot  box  and  placed  in  a 
separate  box  until  the  challenge  has 
been  resolved.  'The  SHEEP 
REFERENDUM  envelopes  (Form  LS-62- 
1)  containing  absentee  voter  registration 
forms  and  absentee  ballots  of  challenged 
absentee  voters  also  shall  be  removed 
from  the  ballot  box  and  placed  in  the 
box  containing  ballots  of  challenged 
producers,  feeders,  and  importers.  A 
challenge  to  a  ballot  shall  deemed  to 
have  been  resolved  if  the  determination 
of  the  CFSA  County  Committee  or  its 
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representative  is  not  appealed  within 
the  time  allowed  for  appeal  or  there  has 
been  a  determination  by  CFSA  after  an 
appeal. 

(e)  Appeal.  A  person  declared  to  be 
ineligible  to  register  and  vote  or  whose 
recorded  volume  of  production  has  been 
questioned  by  the  CFSA  County 
Committee  or  its  representative,  acting 
on  behalf  of  the  Administrator,  may  file 
an  appeal  at  the  CFSA  county  office 
within  three  business  days  after 
notification  of  such  decision.  Such 
person  may  be  required  to  provide 
documentation  such  as  sales 
documents,  import  documents,  or 
similar  documents  in  order  to 
demonstrate  his  or  her  eligibihty  or 
verify  the  recorded  volume  of 
production.  An  appeal  shall  be 
determined  by  the  CFSA  County 
Committee  as  soon  as  practicable,  but  in 
all  cases  not  later  than  the  ninth 
business  day  after  the  date  of  the 
referendum.  The  CFSA  Coimty 
Committee’s  determination  on  an  appeal 
is  final. 

§  1280.659  Receiving  baiiots. 

A  ballot  shall  be  considered  to  have 
been  received  during  the  voting  period 
if: 

(a)  it  was  cast  in  person  in  the  county 
CES  office  prior  to  the  close  of  business 
on  the  day  of  the  referendum;  or 

(b)  it  was  cast  as  an  absentee  ballot, 
and  was  received  in  the  county  CES 
office  not  later  than  the  close  of 
business  within  two  business  days 
before  the  date  of  the  referendum. 

§  1 280.660  Canvassing  baiiots. 

(a)  Counting  the  ballots.  The  county 
CES  agent  or  designee  shall  deUver  the 
sealed  ballot  box,  the  voter  registration 
list  (Form  LS-61-3)  and  the  absentee 
voter  request  list  (Form  LS-62-2)  to  the 
CFSA  county  office  by  the  close  of 
business  on  the  first  business  day 
following  the  date  of  the  referendum. 
CFSA  county  Executive  Director  and  the 
county  CES  agent  or  designee  shall 
check  the  registration  forms  and  ballots 
for  all  voters  against  the  voter 
registration  list  (Form  LS-61-3)  and  the 
absentee  voter  request  list  (Form  LS-62- 
2)  to  determine  properly  registered 
voters.  The  ballots  of  producers,  feeders, 
and  importers  voting  in  person  whose 
names  are  not  on  the  voter  registration 
hst  (Form  LS-61-3),  shall  be  declared 
invahd.  Likewise,  the  ballots  of 
producers,  feeders,  and  importers  voting 
absentee  whose  names  are  not  on  the 
absentee  voter  request  Ust  (Form  LS-62- 
2)  shall  be  declared  invahd.  All  ballots 
of  challenged  voters  declared  ineligible 
or  invahd  shall  be  kept  separate  from 
the  other  ballots  and  the  envelopes 
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containing  these  ballots  shall  not  be 
opened.  The  valid  ballots  shall  be 
counted  on  the  tenth  business  day  after 
the  referendum  date.  CFSA  county 
office  employees  shall  remove  the 
sealed  “SHEEP  BALLOT”  envelope 
ft’om  the  registration  form/envelopes  or 
absentee  ballot  envelopes  of  all  eligible 
voters  and  all  challenged  voters 
determined  to  be  eligible.  After 
removing  all  “Sheep  Ballot”  envelopes, 
CFSA  county  employees  shall  open 
them  and  count  the  ballots.  The  ballots 
shall  be  counted  as  follows: 

(1)  Number  of  eligible  producers, 
feeders,  and  importers  casting  valid 
ballots; 

(2)  number  of  producers,  feeders  and 
importers  favoring  the  Order; 

(3)  number  of  producers,  feeders  and 
importers  not  approving  the  Order; 

(4)  volume  of  production  recorded  by 
producers,  feeders  and  importers 
approving  the  Order; 

(5)  voliune  of  production  of 
producers,  feeders  and  importers  not 
approving  the  Order; 

(6)  number  of  challenged  ballots; 

(7)  number  of  challenged  ballots 
deemed  ineligible; 

(8)  nmnber  of  invalid  ballots;  and 

(9)  number  of  spoiled  ballots. 

(b)  Invalid  Ballots.  Ballots  shall  be 
declared  invalid  if  a  producer,  feeder,  or 
importer  voting  in-person  has  failed  to 
sign  the  voter  registration  list  (Form  LS- 
61-3)  or  an  absentee  voter’s  name  is  not 
recorded  on  the  absentee  voter  request 
list  (Form  LS-62-2),  or  the  registration 
form  or  ballot  was  incomplete  or 
incorrectly  completed. 

(c)  Spoiled  Ballots.  Ballots  shall  be 
considered  spoiled  if  they  are  mutilated 
or  marked  in  such  a  way  that  either  the 
voter’s  volume  of  production  or  the 
“yes”  or  “no”  vote  is  illegible.  Spoiled 
ballots  shall  not  be  considered  as 
approving  or  disapproving  the  Order,  or 
as  a  ballot  cast  in  the  referendum. 

(d)  Confidentiality.  All  ballots  .shall  be 
confidential  and  the  contents  of  the 
ballots  shall  not  be  divulged  except  as 
the  Secretary  may  direct.  The  public 
may  witness  the  opening  of  the  ballot 
box  and  the  counting  of  the  votes  but 
may  not  interfere  with  the  process. 

§  1280.661  CFSA  county  office  report 

The  CFSA  county  office  shall  notify 
the  CFSA  State  office  of  the  results  of 
the  referendum.  Each  CFSA  county 
office  shall  transmit  the  results  of  the 
referendum  in  its  coxmty  to  the  CFSA 
State  office.  Such  report  shall  include 
the  information  listed  in  §  1280.660(a) 
of  this  Subpart.  The  results  of  the 
referendum  in  each  county  may  be 
made  available  to  the  public.  A  copy  of 
the  report  of  results  shall  be  posted  for 


thirty  days  in  the  CFSA  county  office  in 
a  conspicuous  place  accessible  to  the 
public,  and  a  copy  shall  be  kept  on  file 
in  the  CFSA  county  office  for  a  period 
of  at  least  twelve  months  after  the 
referendum. 

^1280.662  CFSA  State  office  report 

Each  CFSA  State  office  shall  transmit 
to  the  Deputy  Administrator,  CFSA,  a 
written  summary  of  the  results  of  the 
referendum  received  ft’om  all  the  CFSA 
county  offices  within  the  State.  The 
summary  shall  include  the  information 
on  the  referendum  results  contained  in 
the  reports  from  all  county  offices 
within  each  State,  and  shall  be  certified 
by  the  CFSA  State  Executive  Director. 
The  CFSA  State  office  shall  maintain  a 
copy  of  the  summary  where  it  shall  be 
available  for  public  inspection  for  a 
period  of  not  less  than  12  months. 

§  1 280.663  Resuits  Of  the  referendum. 

(a)  The  Deputy  Administrator,  CFSA, 
shall  submit  the  results  of  the 
referendum  to  the  Administrator.  The 
Administrator  shall  prepare  and  submit 
to  the  Secretary  a  report  of  the  results 
of  the  referendum.  The  results  of  any 
referendum  shall  be  issued  by  the 
Department  in  an  official  press  release 
and  published  in  the  Federal  Register. 
State  reports  and  related  papers  shall  be 
available  for  public  inspection  in  the 
office  of  the  Marketing  Programs 
Branch,  Livestock  and  Seed  Division, 
AMS,  USDA,  Room  2606,  South 
Agriculture  Building,  14th  and 
Independence  Avenue,  SW., 
Washington,  D.C. 

(b)  If  the  Secretary  deems  it  necessary, 
the  report  of  any  State  or  county  shall  . 
be  re-examined  and  checked  by  such 
persons  as  may  be  designated  by  the 
Deputy  Administrator,  CFSA,  or  the 
Secretary. 

§  1 280.664  Disposition  of  bailots  and 
records. 

Each  CFSA  county  Executive  Director 
shall  place  in  sealed  containers  marked 
with  die  identification  of  the 
referendum  the  voter  registration  list, 
absentee  voter  request  list,  voted  ballots, 
challenged  registration  forms/envelopes, 
challenged  absentee  voter  registration 
forms,  challenged  ballots  found  to  be 
ineligible,  invalid  ballots,  spoiled 
ballots,  and  county  summaries.  Such 
records  shall  be  placed  under  lock  in  a 
safe  place  under  the  custody  of  the 
CFSA  coimty  Executive  Director  for  a 
period  of  not  less  than  twelve  months 
after  the  referendum.  If  no  notice  to  the 
contrary  is  received  from  the  Deputy 
Administrator,  CFSA,  by  the  end  of 
such  time,  the  records  shall  be 
destroyed. 


§  1280.665  Instructions  and  forms. 

The  Administrator  is  hereby 
authorized  to  prescribe  additional 
instructions  and  forms  not  inconsistent 
with  the  provisions  of  this  subpart  to 
govern  the  conduct  of  the  referendum. 

Dated:  August  3, 1995. 

Lon  Hatamiya, 

Administrator. 

(FR  Doc.  95-19605  Filed  8-7-95;  8:45  am) 
BILUNG  CODE  3410-02-M 

DEPARTMENT  OF  ENERGY 

10  CFR  Part  600 
RIN  1991AB23 

Financial  Assistance  Rules; 

Regulatory  Reduction 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  of  Energy 
(DOE)  today  is  proposing  to  amend  its 
Financial  Assistance  Rules  (Rules)  to 
streamline,  simplify,  and  improve  the 
DOE  financial  assistance  process.  The 
rules  have  been  rewritten  to  eliminate 
coverage  that  is  unnecesseury,  to  present 
clear  coverage,  and  to  retain  only  that 
coverage  that  is  considered  suitable  for 
a  regulation.  The  proposed  changes 
primarily  affect  internal  DOE 
procedures  and  will  give  greater 
authorities  to  program  and  field 
contracting  offices  in  soliciting, 
reviewing,  and  processing  applications 
and  making  awards.  The  patent,  data 
and  copyright  provisions  have  been 
streamlined  and  updated  to  reflect  the 
recent  changes  in  the  Department  of 
Energy  Acquisition  Regulations.  The 
Govemmentwide  uniform 
administrative  requirements  for  grants 
and  cooperative  agreements  to  higher 
education  institutions,  hospitals,  and 
other  nonprofits  and  to  governmental 
recipients  are  not  changed  by  this 
proposed  rulemaking.  The 
Govemmentwide  requirements 
pertaining  to  audits  of  State  and  local 
governments  remain  unchanged. 

DATES:  Comments  should  be  submitted 
on  or  before  September  7, 1995. 
ADDRESSES:  Comments  should  be 
addressed  to:  Cherlyn  Seckinger, 
Business  and  Financial  Policy  Division 
(HR-51),  Office  of  Procurement  and 
Assistance  Management,  U.S. 
Department  of  Energy ,^1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-8192. 

SUPPLEMENTARY  INFORMATION: 
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X.  Public  Comments 
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I.  Introcluction  and  Purpose 

The  Department  of  Energy  is 
proposing  to  amend  Subpart  A  of  its 
Financial  Assistance  Rules  to  simplify 
and  streamline  the  financial  assistance 
process  in  keeping  with  Departmental 
and  Govemmentwide  initiatives  to 
improve  the  way  the  Department  does 
business.  The  proposed  changes 
primarily  afiect  DOE  internal 
procedures  contained  in  Subpart  A 
pertaining  to  the  solicitation, 
evaluation,  and  award  processes,  and 
will  have  little  or  no  impact  on 
requirements  applicable  to  recipients  of 
DOE  financial  assistance.  In  most 
instances,  the  proposed  rule  will  not 
contain  detailed  internal  procedures  for 
EXDE  officials,  but  instead  establish 
standards  or  basic  requirements.  For 
example,  the  section  on  objective  merit 
review  for  financial  assistance 
applications  would  be  reduced  to  the 
essential  elements  required  for  an 
adequate  merit  review  system.  In  other 
sections,  decision  making  would  be 
delegated  to  the  lowest  appropriate  level 
which  in  many  cases  is  at  the 
contracting  activity  where  the  financial 
assistance  awards  are  made  and 
administered.  One  new  section  has  been 
added  to  give  DOE  the  flexibility  in 
appropriate  circiunstances  to  make 
small  dollar  awards  on  a  fixed 
obligation  basis.  In  a  fixed  obligation 
award,  a  fixed  amount  of  funds  are 
issued  in  support  of  a  project  without  a 
requirement  for  Federal  monitoring  of 
actual  costs  subsequently  incurred. 
These  awards  are  intended  for  use  in 
support  of  projects  where  there  is 
certainty  about  the  costs  and  project 
accomplishments. 

In  DOE’S  implementation  of  the 
imiform  administrative  requirements  for 
grants  and  agreements  with  institutions 
of  higher  education,  hospitals,  and  other 
nonprofit  organizations  on  October  21, 
1994  (59  FR  53260),  DOE  chose  to 
continue  to  extend  the  administrative 
requirements  for  grants  and  agreements 
to  commercial  entities.  In  doing  this 
streamlining  review  of  the  rule,  we 
found  the  patent  and  data  provisions  of 
the  uniform  administrative 


requirements  in  Section  600.136  on 
Intangible  Property  needed 
modifications  to  clarify  how  Section 
600.136  applied  to  commercial 
organizations  with  respect  to  patent, 
data,  and  copyright  coverage  and  to 
cros's-reference  the  specific  DOE  patent, 
data,  and  copyright  coverage  of  the  , 
existing  Section  600.33.  This  proposed 
rule  attempts  to  make  clear  DOE  patent 
and  data  provisions  for  all  recipients 
including  large  businesses  and  foreign 
entities.  The  appropriate  changes  to  the 
uniform  administrative  requirements  of 
Section  600.136  to  the  new  Section 
600.27  are  included  in  this  proposed 
rule. 

II.  Overview  of  Organization  of  DOE 
Financial  Assistance  Rules 

When  DOE  implemented  the  uniform 
administrative  requirements  of  0MB 
Circular  A-110  for  Grants  and 
Cooperative  Agreements  With 
Institutions  of  Higlier  Education, 
Hospital,  Other  Non-Profit 
Organizations  and  Commercial 
Organizations  in  October,  1994,  DOE 
also  reordered  the  subparts  of  the 
Financial  Assistance  Rules. 

The  rules  as  changed  in  October  of 
1994  consist  of  five  subparts;  Subpart  A, 
General;  Subpart  B,  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  With 
Institutions  of  Higher  Education, 
Hospitals,  Other  Non-Profit 
Organizations  and  Commercial 
Organizations;  Subparl  C,  Uniform 
Administrative  Requirements  for  Gmnts 
and  Cooperative  Agreements  to  State 
and  Local  Governments;  Subpart  D, 
Cooperative  Agreements;  and  Subpart  E, 
Audits  of  State  and  Local  Governments. 
As  part  of  our  streamlining  efforts,  we 
decided  we  no  longer  needed  a  separate 
subpart  for  Cooperative  Agreements 
because  many  of  the  requirements 
pertinent  to  cooperative  agreements 
such  as  the  application,  funding,  and 
administrative  requirements  were  the 
same  as  for  grants.  The  few  areas  that 
were  different  (such  as  the  substantial 
involvement  and  patent  and  data 
provisions)  we  decided  to  integrate  into 
the  general  coverage  in  Subpart  A. 

III.  Changes  to  10  CFR  Part  600 

Section  600.2  Applicability  would 
be  rewritten  in  simpler  language  to  state 
that  the  DOE  financial  assistance  rules 
apply  to  financial  assistance 
applications  and  new,  continuation  and 
renewal  awards. 

Section  600.3  Definitions  would  be 
reduced  to  cover  only  those  terms 
which  are  not  defined  elsewhere  in  the 
rule;  therefore,  the  definitions  sections 
in  Subparts  B  and  C,  are  still  needed. 


Section  600.4  Deviations  would  be 
changed  to  update  citations  only. 

Sections  600.5  Selection  of  award 
instrument  would  be  expanded  to  cover 
in  greater  detail  what  DOE  means  by 
substantial  involvement  under 
cooperative  agreements.  This  definition 
of  substantial  involvement  is  consistent 
with  the  existing  coverage  in  Subpart  D 
and  the  Federal  Grant  and  Cooperative 
Agreement  Act. 

Section  600.6  Discretionary  awards 
would  be  eliminated  since  it  is 
primarily  internal  guidance.  Special 
solicitation  instruments  called  Program 
Opportunity  Notices  and  Program 
Research  and  Development 
Annoimcements  would  be  eliminated. 

In  keeping  with  the  simplification 
objective,  it  was  decided  these  special 
instruments  are  no  longer  necessary  and 
the  general  coverage  under  solicitations 
would  meet  our  needs.  The  policy 
statement  regarding  competition  in 
financial  assistance  has  been  retained, 
but  would  be  moved  to  the  new  Section 
600.6  Eligibility. 

Section  600.7  Eligibility  would  be 
renumbered  600.6  and  changed  to 
increase  the  threshold  requiring 
Assistant  Secretary  or  designee  approval 
of  restricted  eligibility  and 
noncompetitive  determinations  fi'om 
$250,000  to  $1,000,000.  This  would 
provide  for  greater  decision-making 
authority  at  the  local  level  where  the 
financial  assistance  awards  are  being 
made  and  administered. 

The  requirement  of  the  existing  rule 
for  a  Federal  Register  notice  for 
noncompetitive  awards  which  has  been 
waived  by  a  class  deviation  would  be 
eliminated  by  this  rulemaking. 

Section  600.8  Small  and 
disadvantaged  business  participation 
would  be  remunbered  600.7  and 
rewritten  as  a  policy  statement  to 
encourage  the  participation  of  small  and 
disadvantaged  businesses  in  DOE 
financial  assistance  and  contracts 
awarded  under  finemcial  assistance  and 
to  include  in  the  policy  women-owned 
businesses  and  historically  black 
colleges  and  imiversities. 

Section  600.9  Solicitation  would  be 
renumbered  600.8  and  changed  to  give 
program  offices  the  authority  to  issue 
solicitations.  The  current  rule  requires 
solicitations  to  be  issued  by  a 
contracting  officer  unless  the 
solicitation  is  issued  under  a  program 
rule.  To  ensure  uniformity  and 
compliance  with  the  fundamental 
requirements  of  the  solicitation  process, 
any  solicitation  would  have  to  meet  the 
requirements  contained  in  this  section 
regardless  of  who  issues  it.  Any 
solicitation  issued  by  a  program  office 
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would  require  coordination  with  the 
contracting  office  prior  to  issuance. 

Section  600.10  Form  and  content  of 
applications  would  be  amended  to 
eliminate  the  requirements  pertaining  to 
preapplication  content  because  DOE 
programs  rarely  require  preapplication 
submissions.  If  needed  by  DOE,  the 
solicitation  itself  would  describe  to 
potential  applicants  the  information 
required  in  a  preapplication  based  on 
specific  program  needs. 

Section  600.11  Intergovernmental 
review  would  be  remain  the  same. 

Section  600.12  Generally  applicable 
requirements  would  be  revised  for 
simplicity  and  clarity. 

S^tion  600.13  Application 
deadlines  would  be  deleted  as  being  too 
rigid  as  a  general  rule  covering  all 
financial  assistance  applications. 

Instead,  the  simplified  requirement 
covered  in  600.8  under  solicitations 
specifies  that  a  solicitation  must  include 
information  specifying  due  dates  and  a 
statement  describing  the  consequences 
of  late  submission. 

Section  600.14  Unsolicited 
applications  would  be  deleted  and  the 
procedures  for  noncompetitive  financial 
assistance  covered  in  Section  600.6 
procediues  will  be  used.  The  criteria  for 
acceptance  of  an  unsolicited  application 
would  not  be  changed. 

Section  600.15  Notice  of  program 
interest  would  be  renumbered  600.10 
and  the  coverage  revised  to  eliminate 
the  requirement  that  a  notice  contain  all 
the  information  included  in  a 
solicitation. 

Section  600.16  Objective  merit 
review  would  be  renumbered  600.13 
and  revised  to  allow  more  program 
office  discretion  in  setting  up  a  system 
provided  the  basic  standards  of  a  merit 
review  system  are  met. 

Section  600.17  Conflict  of  interest 
would  be  renumbered  600.14. 

Section  600.18  Authorized  uses  of 
information  would  be  renumbered 

600.15  and  the  definitions  section 
deleted  as  unnecessary. 

Section  600.19  Application 
evaluation  and  selection  would  be 
eliminated  since  the  process  is  covered 
under  objective  merit  review. 

Section  600.20  Legal  authority  and 
effect  of  an  award  would  be  renumbered 

600.16  and  paragraph  (b)  eliminated 
since  it  is  an  internal  administrative 
material  and  not  a  regulatory 
requirement. 

Section  600.21  Contents  of  award 
would  be  renmnbered  600.17  and  the 
essential  parts  of  an  award  document 
siunmarized  in  a  short  paragraph. 

Section  600.22  Recipient 
acknowledgement  of  award  would  be 


renumbered  600.18  and  reduced  to  the 
basic  requirements. 

Section  600.23  Notification  to 
unsuccessful  applicants  would  be 
renumbered  600.19  and  the  requirement 
stated  more  concisely. 

Section  600.24  Maximum  DOE 
obligation  would  be  renumbered  600.20. 

Section  600.25  Access  to  records 
would  be  renumbered  600.21  and 
changed  to  cross-reference  the 
Govemmentwide  coverage  contained  in 
Subparts  B  and  C. 

Section  600.26  Disputes  and 
appeals  would  be  renumbered  600.22 
and  language  added  to  cover  alternative 
dispute  resolution. 

Section  600.27  Debarment  and 
suspension  would  be  renumbered 
600.23. 

Section  600.28  Noncompliance 
would  be  renumbered  600.24. 

Section  600.29  Suspension  and 
termination  would  be  renumbered 
600.25. 

Section  600.30  Responsible 
applicant  would  be  deleted  since  it 
doesn’t  add  requirements  that  are  not 
covered  elsewhere. 

Section  600.31  Funding  would  be 
renumbered  600.26  and  the  limitations 
related  to  12-month  budget  periods 
removed  so  that  budget  periods  can  be 
more  easily  tied  to  meaningful 
performance  phases  or  activities.  Also, 
provisions  regarding  retroactive 
extensions  would  be  deleted  since  they 
establish  an  unnecessary  restriction  on 
actions  which  are  within  a  contracting 
officer’s  authority  to  approve  or 
disapprove  on  a  case-by-case  basis. 

S^tion  600.32  Calculation  of  award 
would  be  eliminated  since  it  provides 
instructions  to  DOE  contracting  officials 
which  do  not  need  to  be  in  a  regulation. 
Provisions  of  interest  to  recipients 
|>ertaining  to  excess  funds  notifications 
and  imobligated  balances  are  already 
covered  under  the  Govemmentwide 
requirements  in  Subparts  B  and  C. 

Sebtion  600.33  Patents,  data  and 
copyrights  would  be  renamed  “Patent 
and  Data  Provisions’’  and  renumbered 
as  600.27.  The  patent,  data  and 
copyrights  requirements  for  grant  and 
cooperative  agreement  awards  have 
been  streamlined  and  have  been  revised 
to  be  consistent  with  the  Department’s 
recent  updating  of  patent  regulations  for 
contracts  (60  FR  11812). 

Section  600.34  New  restrictions  on 
lobbying  would  be  renumbered  600.28, 
renamed,  and  cross-reference  the 
lobbying  mles  at  10  CFR  601. 

A  new  Section  600.29  Fixed 
obligation  awards  would  be  added  to 
give  DOE  the  flexibility  to  make  small 
dollar  ($100,000  or  less)  financial 
assistance  awards  on  a  fixed  amount 


basis  where  there  is  certainty  about  the 
costs  and  the  project  accomplishments 
are  readily  discemable  such  as, 
conferences,  workshops,  equipment, 
and  travel.  This  type  of  award  would 
reduce  the  administrative  requirements 
placed  on  recipients  and  reduce  the 
administrative  burden  for  both  DOE  and 
recipients.  Fixed  obligation  awards  have 
been  previously  authorized  by  a  class 
deviation  from  10  CFR  Part  600  which 
is  now  being  superseded  by  these 
provisions. 

In  Section  600.112  Forms  for 
applying  for  Federal  assistance  of 
Subpart  B,  paragraph  (c)  would  be 
revised  by  changing  the  cross-references 
in  the  parenthetical  phrase  “(See 
Section  600.31  (b)  and  (c))’’  to  read 
“(See  Section  600.26  (b)  and  (c)).’’ 

Section  600.136  Intangible  property 
of  Subpart  B  would  be  revised  to  cross- 
reference  the  new  Section  600.27  and  to 
clarify  the  coverage  for  commercial 
organizations. 

Section  600.306  Cost  sharing  of 
Suhpart  D  would  be  renumbered  600.30 
and  applied  to  grants  as  well  as 
cooperative  agreements  since  choice  of 
financial  assistance  instmment  is 
irrelevant  to  the  basic  policy  of 
requiring  cost  sharing  for  research, 
development,  and  demonstration 
projects. 

Subpart  D  Cooperative  Agreements 
would  be  removed  and  Subpart  E  Audits 
of  State  and  Local  Governments  would 
be  redesignated  as  Subpart  D. 

Sections  600.402,  600.403,  600.405, 
and  600.415  of  Subpari  E  would  be 
amended  to  correct  the  references 
resulting  from  the  proposed 
streamlining  changes. 

IV.  Review  Under  Executive  Order 
12612 

Executive  Order  12612  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  effects  on  States,  on  the 
relationship  between  the  Federal 
Government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
Government.  If  there  are  sufficient 
substantial  direct  effects,  then  the 
Executive  Order  requires  preparation  of 
a  federalism  assessment  to  be  used  in  all 
decisions  involved  in  promulgating  and 
implementing  a  policy  action.  Today’s 
proposed  rule  would  revise  certain 
policy  and  procedural  requirements. 
However,  EiOE  has  determined  that  this 
rulemaking  will  not  have  a  substantial 
direct  effect  on  the  institutional 
interests  or  traditional  functions  of 
States. 
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V.  Regulatory  Review 

Today’s  regulatory  action  has  been 
determined  not  to  be  a  “significant 
regulatory  action”  under  Executive 
Order  12866,  “Regulatory  Planning  and 
Review,”  (58  FR  51735,  October  4, 

1993).  Accordingly,  today’s  action  was 
not  subject  to  review  under  the 
Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs. 

VI.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980,  Pub.L.  96-354,  94  Stat.  1164, 
which  requires  preparation  of  a 
regulatory  flexibility  analysis  for  any 
regulation  that  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions.  DOE 
has  concluded  that  the  proposed  rule 
would  only  affect  small  entities  as  they 
apply  for  and  receive  financial 
assistance,  and  does  not  create 
additional  economic  impact  on  small 
entities  as  a  whole.  DOE  certifies  that 
this  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

VII.  Review  Under  the  Paperwork 
Reduction  Act 

No  information  collection  or 
recordkeeping  requirements  are 
imposed  upon  the  public  by  this 
rulemaking.  Accordingly,  no  OMB 
clearance  is  required  under  the 
Paperwork  Reduction  Act  of  1980,  44 
use  3501,  et.  seq.,  or  OMB 
implementing  regulations  at  5  CFR  Part 
1320. 

Vm.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  this  rule  falls 
into  a  class  of  actions  (categorical 
exclusions  A5)  that  are  categorically 
excluded  from  National  Environmental 
Policy  Act  (NEPA)  review  because  they 
would  not  individually  or  ciunulatively 
have  significant  impact  on  the  human 
environment,  as  determined  by  the 
Department’s  regulations  (10  CFR  Part 
1021,  Subpart  D)  implementing  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321,  4331-4335,  4341- 
4347  (1976)).  Therefore,  this  rule  does 
not  require  an  environmental  impact 
statement  or  an  environmental 
assessment  pursuant  to  NEPA. 


IX.  Review  Under  Executive  Order 
12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b)(2),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensiu^  that  the  regulation 
specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  revisions  for  the 
exhaustion  of  such  administrative 
proceedings,  and  defines  the  terms.  DOE 
certifies  that  today’s  rule  meets  the 
requirements  of  sections  2  (a)  and  (b)  of 
Executive  Order  12778. 

X.  Public  Comments 

Interested  persons  are  invited  to 

participate  in  this  rulemaking  by 
submitting  data,  views,  or  arguments 
with  respect  to  the  changes  set  forth  in 
this  notice.  Three  copies  of  written 
comments  should  be  submitted  to  the 
address  indicated  in  the  ADDRESSES 
section  of  this  notice.  All  comments 
received  will  be  available  for  public 
inspection  in  the  DOE  Reading  Room, 
Room  lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 

Washington,  D.C.  20585,  between  the 
hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
All  written  comments  received  by  the 
date  given  in  the  DATES  section  will  be  , 
fully  considered.  Any  information 
considered  to  be  confidential  must  be  so 
identified  and  submitted  in  writing,  one. 
copy  only.  The  DOE  reserves  the  right 
to  determine  the  confidential  status  of 
the  information  and  to  treat  it  according 
to  our  determination. 

XI.  Public  Hearing  Determination 

DOE  has  concluded  that  this  proposed 
rule  does  not  involve  any  significant 
issues  of  law  or  fact.  Therefore, 
consistent  with  5  U.S.C.  553,  EKDE  has 
not  scheduled  a  public  hearing. 

List  of  Subjects  in  10  CFR  Part  600 

Accounting:  Administrative  practice 
and  procedure:  Government  contracts; 
Grant  programs,  Indians, 
Intergovernmental  relations;  Loan 
programs.  Lobbying;  Penalties: 
Reporting  and  recordkeeping 
requirements. 


Issued  in  Washington,  D.C.,  on  July  31, 

1995. 

Richard  H.  Hopf, 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  Management. 

For  the  reasons  set  out  in  the 
preamble.  Part  600  of  Chapter  II,  Title 
10  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  set  forth 
below: 

PART  600— FINANCIAL  ASSISTANCE 
RULES 

1.  The  authority  citation  for  Part  600 
continues  to  read  as  follows: 

Authority:  Secs.  644  and  646,  Pub.  L.  95- 
91, 91  Stat.  599  (42  U.S.C.  7254  and  7256); 
Pub.  L.  97-258,  96  Stat.  1003-1005  (31  U.S.C. 
6301-6308),  unless  otherwise  noted. 

Subparts  D  and  E — [Amended] 

2.  The  existing  Subpart  D 
“Cooperative  Agreements”  is  removed 
and  Subpart  E  “Audits  of  State  and 
Local  Governments”  is  redesignated  as 
Subpart  D,  and  §§  600.400  through 
600,417  are  redesignated  as  §§  600.300 
through  600.317. 

§  600.1 1 2  [Amended] 

3.  Section  600.112(c)  is  amended  by 
revising  the  parenthetical  phrase  “(See 
Section  600.31(b)  and  (c))”  to  read  “(See 
Section  600.26(b)  and  (c)).” 

4.  Section  600.136  is  revised  to  read 
as  follows: 

§  600.1 36  Intangible  property. 

(a)  Recipients  that  are  institutions  of 
higher  education,  hospitals,  and  other 
non-profit  organizations  are  subject  to 
the  following: 

(1)  The  recipient  may  copyright  any 
work  that  is  subject  to  copyright  and 
was  developed,  or  for  which  ownership 
was  purchased,  under  an  award.  DOE 
reserves  a  royalty-free,  nonexclusive 
and  irrevocable  right  to  reproduce, 
publish  or  otherwise  use  the  work  for 
Federal  purposes,  and  to  authorize 
others  to  do  so. 

(2)  Recipients  are  subject  to 
applicable  regulations  governing  patents 
and  inventions.  (See  10  CFR  600.27) 

(3)  DOE  has  the  right  to:  ^ 

(i)  Obtain,  reproduce,  publish  or 
otherwise  use  the  data  first  produced 
under  an  award. 

(ii)  Authorize  others  to  receive, 
reproduce,  publish,  or  otherwise  use 
such  data  for  Federal  purposes. 

(4)  Title  to  intangible  property  and 
debt  instruments  acquired  under  an 
award  or  subaward  vests  upon 
acquisition  in  the  recipient.  The 
recipient  shall  use  that  property  for  the 
originally-authorized  purpose,  and  the 
recipient  shall  not  encumber  the 
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property  without  approval  of  DOE. 
When  no  longer  needed  for  the 
originally  authorized  purpose, 
disposition  of  the  intangible  property 
shall  occur  in  accordance  with  the 
provisions  of  Section  600.134(g). 

(h)  Recipients  that  are  commercial 
entities  shall  follow  the  provisions  set 
forth  at  10  CFR  600.27. 

§600.302  [Amended] 

5.  Newly  redesignated  §  600.302  is 
amended  in  paragraph  (d)  by  revising 
“Sections  600.25,  600.153,  600.242,  and 
600.305”  to  read  “Sections  600.21, 
600.153,  and  600.242”. 

§600.303  [Amended] 

6.  In  paragraph  (c),  of  newly 
redesignated  §  600.303  revise  “Sections 
600.126,  600.226,  and  600.305”  to  read 
“Sections  600.126  and  600.226”. 

§600.305  [Amended] 

7.  In  newly  redesignated 

§  600.305(b)(2)(ii)(C),  revise  “Section 
600.424  of  subpart  E”  to  read  “Section 
600.324  of  subpart  D”. 

§600.315  [Amended] 

8.  Newly  redesignated  §  600.315  is 
amended,  in  the  first  sentence,  by 
revising  “Section  600.436  of  subpart  E” 
to  read  “Section  600.336  of  subpart  D”. 

9.  Suhpart  A  is  revised  to  read  as 
follows: 

Subpart  A — General 

Sec. 

600.1  Purpose. 

600.2  Applicability. 

600.3  Definitions. 

600.4  Deviations. 

600.5  Selection  of  award  instrument. 

600.6  Eligibility. 

600.7  Small  and  disadvantaged  and 
women-owned  business  participation. 

600.8  Solicitation. 

600.9  Notice  of  program  interest. 

600.10  Form  and  content  of  applications. 

600.11  Intergovernmental  review. 

600.12  Generally  applicable  requirements. 

600.13  Objective  merit  review. 

600.14  Conflict  of  interest. 

600.15  Authorized  uses  of  information. 

600.16  Legal  authority  and  effect  of  an 
award. 

600.17  Contents  of  award. 

600.18  Recipient  acknowledgement  of 
award. 

600.19  Notification  to  unsuccessful 
applicants. 

600.20  Maximum  DOE  obligation. 

600.21  Access  to  records. 

600.22  Disputes  and  appeals. 

600.23  Debarment  and  suspension. 

600.24  Noncompliance. 

600.25  Suspension  and  termination. 

600.26  Funding. 

600.27  Patent  and  data  provisions. 

600.28  New  restrictions  on  lobbying. 

600.29  Fixed  obligation  awards. 

600.30  Cost  sharing. 


Subpart  A — General 

§  600.1  Purpose. 

This  part  implements  the  Federal 
Grant  and  Cooperative  Agreement  Act, 
Pub.  L.  95-224,  as  amended  by  Public 
Law  97-258  (31  U.S.C.  6301-6308),  and 
establishes  uniform  policies  and 
procedures  for  the  award  and 
administration  of  DOE  grants  and 
cooperative  agreements.  This  subpart 
(Subpart  A)  sets  forth  the  policies  and 
procedures  applicable  to  the  award  and 
administration  of  grants  and  cooperative 
agreements. 

§600.2  Applicability. 

(a)  Except  as  otherwise  provided  by 
Federal  statute  or  program  rule,  this  part 
applies  to  applications,  solicitations, 
and  new,  continuation,  and  renewal 
awards  (and  any  subsequent 
subawards). 

(b)  Any  new,  continuation,  or  renewal 
award  (and  any  subsequent  subaward) 
shall  comply  with  any  applicable 
Federal  statute.  Federal  rule.  Office  of 
Management  and  Budget  (OMB) 

Circular  and  Govemmentwide  guidance 
in  effect  as  of  the  date  of  such  award. 

(c)  Financial  assistance  to  foreign 
entities  is  governed  by  this  part  and  hy 
the  administrative  requirements  and 
cost  principles  applicable  to  their 
respective  recipient  type,  e.g, 
governmental,  non-profit,  commercial, 
to  the  extent  appropriate. 

§  600.3  Definitions. 

Amendment  means  the  written 
document  executed  by  a  DOE 
contracting  officer  that  changes  one  or 
more  terms  or  conditions  of  an  existing 
financial  assistance  award. 

Assjsta/ice.means  the  transfer  of 
money,  property,  services  or  anything  of 
value  to  a  recipient  to  accomplish  a 
public  purpose  of  support  or 
stimulation  authorized  by  Federal 
statute,  as  differentiated  from  financial 
assistance  which  covers  the  transfer  of 
money  or  property  only.  Financial 
assistance  instruments  are  grants  and 
cooperative  agreements  and  subawards. 

Award  means  the  written  document 
executed  by  a  DOE  Contracting  Officer, 
after  an  application  is  approved,  which 
contains  the  terms  emd  conditions  for 
providing  financial  assistance  to  the 
recipient. 

Budget  period  means  the  interval  of 
time,  specified  in  the  award,  into  which 
a  project  is  divided  for  budgeting  and 
funding  purposes. 

Continuation  award  means  an  award 
for  a  succeeding  or  subsequent  budget 
period  after  the  initial  budget  period  of 
either  an  approved  project  period  or 
renewal  thereof. 


Contract  means  a  written 
procurement  contract  executed  by  a 
recipient  or  subrecipient  for  the 
acquisition  of  property  or  services  under 
a  financial  assistance  award. 

Contracting  Officer  means  the  DOE 
official  authorized  to  execute  awards  on 
hehalf  of  DOE  and  who  is  responsible 
for  the  business  management  and  non¬ 
program  aspects  of  the  financial 
assistance  process. 

DOE  Patent  Counsel  means  the 
Department  of  Energy  Patent  Counsel 
assisting  the  Contracting  Officer  in  the 
review  and  coordination  of  patents  and 
data  related  items. 

Nonprofit  organization  means  any 
corporation,  trust,  foundation,  or 
institution  which  is  entitled  to 
exemption  under  section  501(c)(3)  of  the 
Internal  Revenue  Code,  or  which  is  not 
organized  for  profit  and  no  part  of  the 
net  earnings  of  which  inure  to  the 
benefit  of  any  private  shareholder  or 
individual  (except  that  the  definition  of 
“nonprofit  organization”  at  48  CFR 
27.301  shall  apply  to  the  use  of  the 
patent  clause  at  Section  600.27). 

Objective  merit  review  means  a 
thorough,  consistent  and  independent 
examination  of  applications  based  on 
pre-established  criteria  by  persons 
knowledgeable  in  the  field  of  endeavor 
for  which  support  is  requested. 

Program  rule  means  a  rule  issued  by 
a  DOE  program  office  for  the  award  and 
administration  of  financial  assistance 
which  may  describe  the  program’s 
pmpose  or  objectives,  eligibility 
requirements  for  applicants,  types  of 
program  activities  or  areas  to  be 
supported,  evaluation  and  selection 
process,  cost  sharing  requirements,  etc. 
These  rules  usually  supplement  the 
generic  policies  and  procedures  for 
financial  assistance  contained  in  this 
part. 

Project  period  means  the  total  period 
of  time  indicated  in  an  award  during 
which  DOE  expects  to  provide  financial 
assistance.  A  project  period  may  consist 
of  one  or  more  budget  periods  and  may 
be  extended  by  DOE. 

Recipient  means  the  organization, 
individual,  or  other  entity  that  receives 
an  award  fi'om  DOE  and  is  financially 
accoimtahle  for  the  use  of  any  DOE 
funds  or  property  provided  for  the 
p)erformance  of  the  project,  and  is 
legally  responsible  for  carrying  out  the 
terms  and  conditions  of  the  award. 

Renewal  award  means  an  award 
which  adds  one  or  more  additional 
budget  periods  to  an  existing  project 
period. 

Research  and  development  means  all 
research  activities,  both  basic  tmd 
applied,  and  all  development  activities 
that  are  supported  at  xmiversities. 
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colleges,  and  other  non-profit 
institutions  and  commercial 
organizations.  “Research”  is  defined  as 
a  systematic  study  directed  toward 
fuller  scientific  knowledge  or 
understanding  of  the  subject  studied. 

The  term  research  also  includes 
activities  involving  the  training  of 
individuals  in  research  techniques 
where  such  activities  utilize  the  same 
facilities  as  other  research  and 
development  activities  and  where  such 
activities  are  not  included  in  the 
instruction  function.  “Development”  is 
the  systematic  use  of  knowledge  and 
understanding  gained  from  research 
directed  toward  the  production  of  useful 
materials,  devices,  systems,  or  methods, 
including  design  and  development  of 
prototypes  and  processes. 

§  600.4  Deviations. 

(a)  General.  (1)  A  deviation  is  the  use 
of  any  policy,  procedure,  form, 
standard,  term,  or  condition  which 
varies  from  a  requirement  of  this  part, 
or  the  waiver  of  any  such  requirement, 
unless  such  use  or  waiver  is  authorized 
or  precluded  by  Federal  statute.  The  use 
of  optional  or  discretionary  provisions 
of  this  part,  including  special  restrictive 
conditions  used  in  accordance  with 
Sections  600.114  and  600.212,  are  not 
deviations.  The  waiver  provisions  of  the 
patent  requirements  of  Section  600.27 
and  awards  to  foreign  entities  are  not 
subject  to  the  requirements  of  this 
section. 

(2)  A  single-case  deviation  is  a 
deviation  which  applies  to  one  financial 
assistance  transaction  and  one 
applicant,  recipient,  or  subrecipient 
only. 

(3)  A  class  deviation  is  a  deviation 
which  applies  to  more  than  one 
financial  assistance  transaction, 
applicant,  recipient,  or  subrecipient. 

(b)  The  DOE  officials  specified  in 
paragraph  (c)  of  this  section  may 
authorize  a  deviation  only  upon  a 
written  determination  that  the  deviation 
is — 

(1)  Necessary  to  achieve  program 
objectives; 

(2)  Necessary  to  conserve  public 
funds; 

(3)  Otherwise  essential  to  the  public 
interest;  or 

(4)  Necessary  to  achieve  equity. 

(c)  Approval  procedures.  (1)  A 
deviation  request  must  be  in  writing  and 
must  be  submitted  to  the  responsible 
DOE  Contracting  Officer.  An  applicant 
for  a  subaward  or  a  subrecipient  shall 
submit  any  such  request  through  the 
recipient. 

(2)  Except  as  provided  in  paragraph 
(c)(3)  of  this  section — 


(i)  A  single-case  deviation  may  be 
authorized  by  the  responsible  Head  of 
Contracting  Activity  (HCA).  Any 
proposed  single-case  deviation  from  the 
requirements  of  Section  600.27 
concerning  patents  or  data  shall  be 
referred  to  the  DOE  Patent  Counsel  for 
review  and  concurrence  prior  to 
submission  to  the  HCA. 

(ii)  A  class  deviation  may  be 
authorized  by  the  Deputy  Assistant 
Secretary  for  Procurement  and 
Assistance  Management  or  his  or  her 
designee. 

(3)  Whenever  the  approval  of  OMB, 
other  Federal  agency,  or  other  DOE 
office  is  required  to  authorize  a 
deviation,  the  proposed  deviation  must 
be  submitted  to  the  Deputy  Assistant 
Secretary  for  Procurement  and 
Assistance  Management  or  designee  for 
concurrence  prior  to  submission  to  the 
authorizing  official.  Any  proposed  class 
deviation  from  the  requirements  of 
Section  600.27  concerning  patents  or 
data  shall  be  forwarded  through  the 
Assistant  General  Counsel  for 
Technology  Transfer  and  Intellectual 
Property  or  designee. 

(a)  Notice.  Whenever  a  request  for  a 
class  deviation  is  approved,  DOE  shall 
publish  a  notice  in  the  Federal  Register 
at  least  15  days  before  the  class 
deviation  becomes  effective.  Whenever 
a  class  deviation  is  contained  in  a 
proposed  program  rule,  the  preamble  to 
the  proposed  rule  shall  describe  the 
purpose  and  scope  of  the  deviation. 

(^  Subawards.  A  recipient  may  use  a 
deviation  in  a  subaward  only  with  the 
prior  written  approval  of  a  DOE 
Contracting  Officer. 

§600.5  Selection  of  awiard  Instrument 

(a)  If  DOE  has  administrative 
discretion  in  the  selection  of  the  award 
instrument,  the  DOE  decision  as  to 
whether  the  relationship  is  principally 
one  of  procurement  or  assistance  shall 
be  made  piursuant  to  the  Federal  Grant 
and  Cooperative  Agreement  Act  as 
codified  at  31  U.S.C.  6301-6306.  A  grant 
or  cooperative  agreement  shall  be  the 
appropriate  instrument,  in  accordance 
with  this  part,  when  the  principal 
purpose  of  the  relationship  is  the 
transfer  of  money  or  property  to 
accomplish  a  public  purpose  of  support 
or  stimulation  authorized  by  Federal 
statute.  DOE  shall  limit  involvement 
between  itself  and  the  recipient  in  the 
performance  of  a  project  to  the 
minimum  necessary  to  achieve  DOE 
proCTam  objectives. 

(b)  When  it  is  anticipated  that 
substantial  involvement  will  be 
necessary  between  DOE  and  the 
recipient  dming  performance  of  the 
contemplated  activity,  the  award 


instrument  shall  be  a  cooperative 
agreement  rather  than  a  grant. 

Substantial  involvement  exists  if; 

(1)  Responsibility  for  the 
management,  control,  or  direction  of  the 
project  is  shared  by  DOE  and  the 
recipient,  or 

(2)  Responsibility  for  the  performance 
of  the  project  is  shared  by  DOE  and  the 
recipient,  or 

(3)  DOE  has  the  right  to  intervene  in 
the  conduct  or  performance  of  project 
activities  for  programmatic  reasons. 
Intervention  includes  the  interruption 
or  modification  of  the  conduct  or 
performance  of  project  activities. 
Suspension  or  termination  of  the 
cooperative  agreement  under  Sections 
600.162  and  600.243  does  not  constitute 
intervention  in  the  conduct  or 
performance  of  project  activities. 

(4)  Providing  technical  assistance  or 
guidance  of  a  programmatic  nature  to  a 
recipient  does  not  constitute  substantial 
involvement  if  the  recipient  is  not 
required  to  follow  such  guidance  or  if 
the  technical  assistance  or  guidance  is 
not  expected  to  result  in  continuing 
DOE  involvement  in  the  performance  of 
the  project. 

(5)  Technical  assistance  or  guidance 
which  pertains  to  the  administrative 
requirements  of  the  award  does  not 
constitute  substantial  involvement. 

(c)  Every  cooperative  agreement  shall 
explicitly  state  the  substantial 
involvement  anticipated  between  DOE 
and  the  recipient  during  performance  of 
the  project. 

§600.6  Eligibility. 

(a)  General.  LXDE  shall  solicit 
applications  for  financial  assistance  in  a 
manner  which  provides  for  the 
maximum  amount  of  competition 
feasible. 

(b)  Restricted  eligibility.  If  DOE 
restricts  eligibility,  an  explanation  of 
why  the  restriction  of  eligibility  is 
considered  necessary  shall  be  included 
in  the  solicitation,  program  rule,  or 
published  notice.  If  the  aggregate 
amoimt  of  DOE  funds  available  for 
award  under  such  a  solicitation  or 
published  notice  is  $1,000,000  or  more 
such  restriction  of  eligibility  shall  be 
supported  by  a  written  determination 
initiated  by  the  program  office  and 
approved  by  an  official  no  less  than  two 
levels  above  the  initiating  program 
official  and  concurred  in  by  the 
Contracting  Officer  and  legal  counsel.  If 
the  amount  of  DOE  funds  is  less  than 
$1,000,000,  the  cognizant  HCA  and  the 
Contracting  Officer  may  approve  the 
determination. 

(c)  DOE  may  award  a  grant  or 
cooperative  agreement  on  a 
noncompetitive  basis  only  if  the 
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application  satisfies  one  or  more  of  the 
following  selection  criteria. 

(1)  The  activity  to  be  funded  is 
necessary  to  the  satisfactory  completion 
of,  or  is  a  continuation  or  renewal  of,  an 
activity  presently  being  funded  by  DOE 
or  another  Federal  agency,  and  for 
which  competition  for  support  would 
have  a  significant  adverse  effect  on 
continuity  or  completion  of  the  activity. 

(2)  The  activity  is  being  or  would  be 
conducted  by  the  applicant  using  its 
own  resources  or  those  donated  or 
provided  by  third  parties;  however,  DOE 
support  of  that  activity  would  enhance 
the  public  benefits  to  be  derived  and 
DOE  knows  of  no  other  entity  which  is 
conducting  or  is  planning  to  conduct 
such  an  activity. 

(3)  The  applicant  is  a  unit  of 
government  and  the  activity  to  be 
supported  is  related  to  performance  of  a 
governmental  function  within  the 
subject  jurisdiction,  thereby  precluding 
DOE  provision  of  support  to  another 
entity. 

(4)  The  applicant  has  exclusive 
domestic  capability  to  perform  the 
activity  successfully,  based  upon  unique 
equipment,  proprietary  data,  technical 
expertise,  or  other  such  unique 
qualifications. 

(5)  The  award  implements  an 
agreement  between  the  United  States 
Government  and  a  foreigqjgovemment 
to  fund  a  foreign  applicant. 

(8)  Time  constraints  associated  with  a 
public  health,  safety,  welfare  or  national 
security  requirement  preclude 
competition. 

(7)  The  proposed  project  represents  a 
unique  or  innovative  idea,  method,  or 
approach  which  would  not  be  eligible 
for  financial  assistance  under  a  recent, 
current,  or  planned  solicitation,  and  if, 
as  determined  by  DOE,  a  competitive 
solicitation  would  not  be  appropriate. 

(8)  The  responsible  program  Assistant 
Secretary  {or  official  of  equivalent 
authority),  with  the  approval  of  the 
Deputy  Assistant  Secretary  for 
Procurement  and  Assistance 
Management,  determines  that  a 
noncompetitive  award  is  in  the  public 
interest.  This  authority  may  not  be 
delegated. 

(dj  Documentation  requirements.  A 
determination  of  noncompetitive 
financial  assistance  (normally  prepared 
by  the  responsible  program  official 
(project  officer))  is  required  to  explain 
the  basis  for  the  proposed 
noncompetitive  award  and  shall  be 
placed  in  the  award  file. 

(e)  Approval  requirements. 
Determinations  of  noncompetitive 
awards  shall  be  approved,  prior  to 
award,  by  the  initiating  program  official, 
by  the  responsible  program  Assistant 


Secretary  (or  official  of  equivalent 
authority)  or  designee,  who  shall  be  not 
less  than  two  organizational  levels 
above  that  of  the  project  officer,  by  the 
Contracting  Officer  and  shall  be 
concurred  in  by  local  legal  coimsel. 
Where  the  amount  of  DOE  funds  is  less 
than  $1,000,000  for  a  noncompetitive 
financial  assistance  award,  the 
determination  shall  be  approved  by  the 
cognizant  HCA  and  the  Contracting 
Officer.  Concurrence  may  be  waived  by 
local  legal  counsel. 

§  600.7  Small  and  disadvantaged  and 
women-owned  business  participation. 

(a)  DOE  encourages  the  participation 
in  financial  assistance  awards  of  small 
businesses,  including  those  owned  by 
socially  and  economically 
disadvantaged  individuals  and  women, 
of  historically  black  colleges,  and  of 
colleges  and  universities  with 
substantial  minority  enrollments. 

(b)  For  definitions  of  the  terms  in 
paragraph  (a)  of  this  section,  see  the 
Higher  Education  Act  of  1965,  and  15 
U.S.C.  644,  as  amended  by  the  Federal 
Acquisition  Streamlining  Act,  and 
implementing  regulations  under  FASA 
issued  by  the  Office  of  Federal 
Procurement  Policy. 

(c)  DOE  shall  require  recipients  and 
subrecipients  to  take  affirmative  action 
with  respect  to  such  entities  in  contracts 
under  financial  assistance  awards  and 
subawards  as  required  imder  Sections 
600.144  and  600.236. 

§600.8  Solicitation. 

(a)  General.  A  solicitation  for  financial 
assistance  applications  shall  be  in  the 
form  of  a  program  rule  or  other  publicly 
available  document  which  invites  the 
submission  of  applications  by  a 
common  due  date  or  within  a  prescribed 
period  of  time. 

(1)  A  Program  Assistant  Secretary  (or 
official  of  equivalent  authority)  may 
annually  issue  a  program  notice 
describing  research  areas  in  which 
financial  assistance  is  being  made 
available.  Such  notice  shall  also  state 
whether  the  research  areas  covered  by 
the  notice  are  to  be  added  to  those  listed 
in  a  previously  issued  program  rule.  If 
they  are  to  be  included,  then 
applications  received  as  a  result  of  the 
notice  may  be  treated  as  having  been  in 
response  to  that  previously  published 
program  rule.  If  Uiey  are  not  to  be 
included,  then  applications  received  in 
response  to  tlie  notice  are  to  be  treated 
as  unsolicited  applications.  Solicitations 
may  be  issued  by  a  DOE  Contracting 
Officer  or  program  office  with  prior 
concurrence  of  the  contracting  office. 

(2)  DOE  shall  publish  either  a  copy  or 
a  notice  of  the  availability  of  a  financial 


assistance  solicitation  in  the  Federal 
Register.  IXDE  shall  publish  solicitations 
or  notices  in  the  Commerce  Business 
Daily  when  potential  applicants  include 
for-profit  organizations  or  when  there  is 
the  potential  for  significant  contracting 
opportunities  under  the  resulting 
financial  assistance  awards. 

(b)  Subawards.  In  accordance  with  the 
provisions  of  the  applicable  statute  and 
program  rules,  if  a  DOE  financial 
assistance  program  involves  the  award 
of  financial  assistance  by  a  recipient  to 

a  subrecipient,  the  recipient  shall 
provide  sufficient  advance  notice  so  that 
potential  subrecipients  may  prepare 
timely  applications  and  secure 
prerequisite  reyiews  and  approvals. 

(c)  Contents  of  solicitation.  Each 
solicitation  shall  include  the  following 
types  of  information  and  such  other 
information  as  may  be  necessary  to 
allow  potential  applicants  to  decide 
whether  to  submit  an  appUcation,  to 
understand  how  applications  will  be 
evaluated,  and  to  know  what  the 
obligations  of  a  recipient  would  be. 

(1)  A  control  numoer  assigned  by  the 
issuing  DOE  office; 

(2)  The  amount  of  money  available  for 
award  and,  if  appropriate,  the  expected 
size  of  individual  awards  broken  down 
by  areas  of  priority  or  emphasis,  and  the 
expected  number  of  awards; 

(3)  The  type  of  award  instrument  or 
instruments  to  be  used; 

(4)  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program; 

(5)  Who  is  eligible  to  apiny; 

(6)  The  expected  duration  of  DOE 
support  or  the  period  of  performance; 

(7)  Application  form  or  format  to  be 
used,  location  for  application 
submission,  and  number  of  copies 
required; 

(8)  The  name  of  the  responsible  DOE 
Contracting  Officer  (or,  for  program 
notices  or  solicitations  issued  by  the 
program  office,  the  program  office 
contact)  to  contact  for  additional 
information,  and,  as  appropriate,  an 
address  where  application  forms  may  be 
obtained; 

(9)  Whether  loans  are  available  under 
the  DOE  Minority  Economic  Impact 
(MEI)  loan  program,  10  CFR  part  800,  to 
finance  the  cost  of  preparing  a  financial 
assistance  application,  and,  if  MEI  loans 
are  available,  a  general  description  of 
the  eligibility  requirements  for  such  a 
loan,  a  reference  to  Catalog  of  Federal 
Domestic  Assistance  Number  81.063, 
and  the  name  and  address  of  the  DOE 
office  from  which  additional 
information  and  loan  application  forms 
can  be  obtained; 

(10)  Appropriate  periods  or  due  dates 
for  submission  of  applications  and  a 
statement  describing  the  consequences 
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of  late  submission.  If  programs  have 
established  a  series  of  due  dates  to  allow 
for  the  comparison  of  applications 
against  each  other,  these  dates  shall  be 
indicated  in  the  solicitation; 

(11)  The  types  of  projects  or  activities 
eligible  for  support; 

(12)  Evaluation  criteria  and  the  weight 
or  relative  importance  of  each,  which 
may  include  one  or  more  of  the 
following  or  other  criteria,  as 
appr^riate: 

(i)  Qualifications  of  the  applicant’s 
personnel  who  will  be  working  on  the 
project; 

(ii)  Adequacy  of  the  applicant’s 
facilities  and  resources; 

(iii)  Cost-effectiveness  of  the  project; 

(iv)  Adequacy  of  the  project  plan  or 
methodology; 

(v)  Management  capability  of  the 
applicant; 

(vi)  Sources  of  financing  available  to 
the  project.  Any  expectation  concerning 
cost  sharing  shall  be  clearly  stated. 

While  cost  sharing  is  generally 
encouraged,  it  shall  not  be  considered  in 
the  evaluation  process  and  shall  be 
considered  only  at  the  time  the  award 

is  negotiated,  unless  the  cost  sharing 
expectation  is  addressed  in  the 
solicitation. 

(vii)  Relationship  of  the  proposed 
project  to  the  objectives  of  the 
solicitation; 

(13)  A  listing  of  program  policy 
factors,  if  any,  indicating  the  relative 
importance  of  each,  if  appropriate. 
Examples  of  program  policy  factors  are: 

(i)  (^ograpnic  distribution; 

(ii)  Diverse  types  and  sizes  of- 
applicant  entities; 

(iii)  A  diversity  of  methods, 
approaches,  or  kinds  of  work;  and 

(iv)  Projects  which  are 
complementary  to  other  DOE  programs 
or  projects: 

(14)  References  to  or  copies  of; 

(i)  Statutory  authority  for  the  program; 

(ii)  Applicable  rules,  including  the 
appropriate  suhparts  of  this  part; 

(iii)  Other  terms  and  conditions 
applicable  to  awards  to  be  made  under 
the  solicitation,  including  allowable  and 
unallowable  costs  and  reporting 
requirements: 

(iv)  Policies  and  procedures  for 
patents,  data,  copyrights,  audiovisual 
productions  and  exhibits; 

(v)  Any  required  assurances  not 
included  in  the  application  form; 

(15)  The  deadline  for  submission  of 
required  or  optional  preapplications; 

(16)  Date,  time,  and  location  of  any 
briefing  for  applicants; 

(17)  Required  presubmission  reviews 
and  clearances,  including  a  statement  as 
to  whether  review  under  E.0. 12372, 
“Intergovernmental  Review  of  Federal 
Programs’’,  is  required. 


(18)  Dates  by  which  selections  and 
awards  are  expected  to  be  made  and 
whether  unsuccessful  applications  will 
be  returned  to  the  applicant  or  be 
retained  by  DOE  and  for  what  period  of 
time: 

(19)  A  statement  that  DOE  is  under  no 
obligation  to  pay  for  any  costs 
associated  with  preparation  or 
submission  of  applications  if  an  award 
is  not  made.  If  an  award  is  made,  such 
costs  may  be  allowable  as  provided  in 
the  applicable  cost  principles  (See 
Sections  600.127  and  600.222); 

(20)  A  statement  that  DOE  reserves 
the  right  to  fund,  in  whole  or  in  part, 
any,  all,  or  none  of  the  applications 
submitted  in  response  to  the 
solicitation;  and 

(21)  Any  other  relevant  information, 
including  explanatory  information  or 
factual  basis  for  justifications  required 
by  this  part. 

§  600.9  Notice  of  program  interest 

(a)  General.  (1)  DOE  may  publish 
periodic  Notices  of  Program  Interest  in 
the  Federal  Register  and  other  media,  as 
appropriate,  which  describes  broad, 
general,  technical  problems  and  areas  of 
investigation  for  which  DOE  may  award 
grants  or  cooperative  agreements. 

(2)  DOE  shall  evaluate  any  application 
submitted  under  a  Notice  of  Program 
Interest  as  an  unsolicited  application. 

(b)  Contents.  The  notice  shall  include 
the  following: 

(1)  A  brief  description  of  the  areas  of 
interest  for  which  DOE  may  provide 
financial  assistance. 

(2)  A  statement  about  how  resulting 
applications  will  be  evaluated  and  the 
criteria  for  selection  and  funding. 

(3)  An  expiration  date  with  an 
explanation  that  such  a  date  does  not 
represent  a  common  deadline  for 
applications  but  rather  that  applications 
may  be  submitted  at  any  time  before  the 
notice  expires. 

(4)  The  location  for  application 
submission. 

§  600.1 0  Form  and  content  of  applications. 

•  (a)  General.  Applications  shall  be 
required  for  all  financial  assistance 
projects  or  programs. 

(b)  Forms.  Applications  shall  be  on 
the  form  or  in  the  format  and  in  the 
number  of  copies  specified  by  DOE.  (See 
Sections  600.112  and  600.210) 

(c)  Contents  of  an  application.  In 
general,  a  financial  assistance 
application  shall  include: 

(1)  A  facesheet  containing  basic 
identifying  information.  The  facesheet 
shall  be  the  Standard  Form  (SF)  424; 

(2)  A  detailed  narrative  description  of 
the  proposed  project,  including  the 
objectives  of  the  project  and  the 
applicant's  plan  for  carrying  it  out; 


(3)  A  budget  with  supporting 
justification 

(4)  Any  required  preaward 
assurances. 

(d)  Incomplete  applications.  DOE  may 
return  an  application  which  is  not 
signed  by  an  authorized  official  and 
does  not  include  all  information  and 
documentation  required  by  statute, 
program  rule,  and  the  solicitation,  if  the 
nature  of  the  omission  precludes  review 
of  the  application. 

(e)  Supplemental  information.  During 
the  review  of  a  complete  application, 

DOE  may  request  the  submission  of 
additional  information  only  if  the 
information  is  essential  to  evaluate  the 
application. 

§600.11  Intergovernmental  review. 

Intergovernmental  review  of  DOE 
financial  assistance  shall  be  conducted 
in  accordance  with  10  CFR  part  1005. 

§  600.12  Generally  applicable 
requirements. 

(a)  Generally  applicable  requirements 
means  Federal  policies  or 
administrative  requirements  that  apply 
to  more  than  one  DOE  financial 
assistance  award,  or  a  DOE  financial 
assistance  program  and  one  or  more 
other  Federal  assistance  programs. 
Generally  applicable  requirements 
include,  but  are  not  limited  to,  the 
requirements  dl  this  part.  Federal 
statutes,  the  OMB  Circulars  and  other 
Govemmentwide  guidance 
implemented  by  this  part.  Executive 
Orders,  and  the  requirements  identified 
in  appendix  A  of  this  subpart. 

(b)  Except  as  expressly  exempted  by 
Federal  statute  or  program  rule, 
recipients  and  subrecipients  of  DOE 
finemcial  assistance  shall  comply  with 
all  generally  applicable  requirements  to 
which,  by  the  terms  of  such 
requirements,  they  are  subject. 

(c)  Provisions  shall  be  made  to  design 
and  construct  all  buildings,  in  which 
DOE  funds  are  used,  to  meet  appropriate 
seismic  design  and  construction 
standards.  Seismic  codes  and  standards 
meeting  or  exceeding  the  provisions  of 
each  of  the  model  codes  listed  in  this 
paragraph  are  considered  to  be 
appropriate  for  purposes  of  this  part. 

The  model  codes  are  as  follows: 

(1)  1991  Uniform  Building  Code,  of 
the  International  Cowacil  of  Building 
Officials, 

(2)  1992  Supplement  to  the  National 
Building  Code,  of  the  Building  Official 
and  Code  Administrators  International. 

(3)  1992  Amendments  to  the  Standard 
Building  Code,  of  the  Southern  Building 
Code  Congress  International. 

These  codes  provide  a  level  of  seismic 
safety  that  is  substantially  equivalent  to 
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the  National  Earthquake  Hazards 
Reduction  Program  (NEHRP) 
Recommended  Provisions  for  the 
Development  of  Seismic  Regulations  for 
New  Buildings,  1988  Edition  (Federal 
Emergency  Management  Administration 
222  and  223).  Revisions  of  these  model 
codes  that  are  substantially  equivalent 
to  or  exceed  the  then  current  or 
immediately  preceding  edition  of  the 
NEHRP  Recommended  Provisions 
(which  are  updated  triennially)  shall  be 
considered  to  be  appropriate  standards. 

§  600.1 3  Objective  merit  review. 

(a)  General.  (1)  It  is  the  policy  of  DOE 
that  any  Hnancial  assistance  be  awetrded 
through  a  merit-based  selection  process. 
Objective  merit  review  means  a 
thorough,  consistent  and  independent 
examination  of  applications  based  on 
pre-established  criteria  by  persons 
knowledgeable  in  the  field  of  endeavor 
for  which  support  is  requested. 

(2)  Each  program  office  must  establish 
an  objective  merit  review  system 
covering  the  financial  assistance 
programs  it  administers.  Objective  merit 
review  of  financial  assistance 
applications  is  intended  to  be  advisory 
and  is  not  intended  to  replace  the 
authority  of  the  program  official  with 
responsibility  for  deciding  whether  an 
award  will  be  made.  It  is  expected  that 
the  cognizant  project/program  officer 
who  normally  also  reviews  the 
proposals  for  technical/scientific  merit, 
will  review  it  firam  a  program  policy 
perspective.  The  objective  merit  review 
system  must  set  forth  the  relationship 
between  the  reviewing  individuals,  or 
the  review  committees  or  groups,  and 
the  official  who  has  the  final  decision¬ 
making  authority.  In  defining  this 
relationship,  the  system  must  set  out,  as 
a  minimum,  the  decision-making  and 
documentation  processes  to  be  followed 
by  the  authorized  official  responsible  for 
selection  when  an  adverse 
recommendation  has  been  received 
through  the  objective  merit  review 
process. 

(b)  Each  formal  review  system  must 
contain  the  elements  listed  below. 

(1)  Basic  review  standards.  Each 
application  may  be  assessed  from  a 
policy/programmatic  perspective  prior 
to  undergoing  merit  review.  Those  that 
meet  policy  and  programmatic 
considerations  shall  generally  be 
reviewed  by  at  least  three  qualified 
persons  in  addition  to  the  official 
responsible  for  selection. 

(ii)  The  reviewers  of  any  particular 
application  may  be  any  mixture  of 
federal  or  non-federal  experts,  including 
individuals  from  within  the  cognizant 
program  office,  except  those  involved  in 
approving/disapproving  the  application. 


The  DOE  shall  select  external  (non-DOE 
Federal  or  non-federal)  reviewers  on  the 
basis  of  their  professional  qualifications 
and  expertise. 

(c)  Review  summary.  Upon  request, 
applicants  are  to  be  provided  with  a 
written  summary  of  the  evaluation  of 
their  application. 

(d)  Reviewers  with  interest  in 
application  being  reviewed.  Reviewers 
must  comply  with  the  requirements  for 
the  avoidance  of  conflict  of  interest 
established  in  Section  600.14. 

(e)  Outside  reviewers.  An  outside 
reviewer  shall  be  required  to  sign  a 
written  statement  agreeing  to  use  the 
application  information  only  for  review 
and  to  treat  it  in  confidence  except  to 
the  extent  that  the  information  is 
available  to  the  general  public  without 
restriction  as  to  its  use  from  any  source, 
including  the  applicant.  Further,  the 
reviewer  shall  be  required  to  agree  to 
comply  with  any  notice  or  restriction 
placed  on  the  application.  Upon 
completion  of  the  review  the  reviewer 
shall  return  all  copies  of  the  application 
(or  abstracts,  if  any)  to  DOE;  and  unless 
authorized  by  DOE,  the  reviewer  shall 
not  contact  the  applicemt  concerning 
any  aspect  of  the  application. 

§  600.14  Conflict  of  interest 

Any  person  who  participates  in  the 
review  of  applications  for  DOE  financial 
assistance  or  in  the  administration  of 
DOE  financial  assistance  shall  comply 
with  1010.101(a)  and  1010.302(a)(1)  of 
the  DOE  rules  on  the  conduct  of 
employees  and  special  employees 
(consultants)  at  10  CFR  part  1010. 
Current  and  former  DOE  employees  who 
participate  in  any  aspect  of  the  financial 
assistance  process  shall  comply  with  all 
applicable  requirements  of  10  CFR  part 
1010. 

§  600.1 5  Authorized  uses  of  information. 

(a)  General.  Information  contained  in 
applications  shall  be  used  only  for 
evaluation  purposes  unless  such 
information  is  generally  available  to  the 
public  or  is  already  the  property  of  the 
Government.  DOE  employees  may  not 
disclose  confidential  information  under 
the  provisions  of  18  U.S.C.  1905 
including  trade  secrets,  technical  data, 
and  or  privileged  or  confidential 
commercial  or  financial  information. 

(b)  Treatment  of  application 
information.  (1)  An  application  may 
include  technical  data  and  other  data, 
including  trade  secrets  and/or 
privileged  or  confidential  commercial  or 
financial  information,  which  the 
applicant  does  not  want  disclosed  to  the 
public  or  used  by  the  Government  for 
any  purpose  other  than  application 
evaluation.  To  protect  such  data,  the 


applicant  should  specifically  identify 
each  page  including  each  line  or 
paragraph  thereof  containing  the  data  to 
be  protected  and  mark  the  cover  sheet 
of  the  application  with  the  following 
Notice  as  well  as  referring  to  the  Notice 
on  each  page  to  which  the  Notice 
applies. 

Notice  of  Restriction  on  Disclosure  and  Use 
of  Data 

The  data  contained  in  pages _ of  this 

application  have  been  submitted  in 
confidence  and  contain  trade  secrets  or 
proprietary  information,  and  such  data  shall 
be  used  or  disclosed  only  for  evaluation 
purposes,  provided  that  if  this  applicant 
receives  an  award  as  a  result  of  or  in 
connection  with  the  submission  of  this 
application,  DOE  shall  have  the  right  to  use 
or  disclose  the  data  herein  to  the  extent 
provided  in  the  award.  This  restriction  does 
not  limit  the  Government’s  right  to  use  or 
disclose  data  obtained  without  restriction 
from  any  source,  including  the  applicant. 

(2)  Unless  a  solicitation  specifies 
otherwise,  DOE  shall  not  refuse  to 
consider  an  application  solely  on  the 
basis  that  the  application  is  restrictively 
marked. 

(3)  Data  (or  abstracts  of  data)  marked 
with  the  Notice  under  paragraph  (b)(1) 
of  this  section  shall  be  retained  in 
confidence  and  used  by  DOE  or  itfi 
designated  representatives  as  specified 
in  Section  600.13  solely  for  the  purpose 
of  evaluating  the  proposal.  The  data  so 
marked  shall  not  be  disclosed  or  used 
for  any  other  purpose  except  to  the 
extent  provided  in  any  resulting  award, 
or  to  the  extent  required  by  law, 
including  the  Freedom  of  Information 
Act  (5  U.S.C.  552)  (10  CFR  part  1004). 
The  Government  shall  not  be  liable  for 
disclosure  or  use  of  unmarked  data  and 
may  use  or  disclose  such  data  for  any 
purpose. 

(fl  The  Government  shall  obtain 
unlimited  rights  in  the  technical  data 
contained  in  any  application  which 
results  in  an  award  except  those 
portions  of  the  technical  data  which  the 
applicant  asserts  and  properly  marks  as 
proprietary  data,  or  which  are  not 
directly  related  to  or  will  not  be  utilized 
in  the  project  and  are  deleted  from  the 
application  with  the  concurrence  of 
DOE. 

(5)  The  clause  at  48  CFR  52.227-23, 
which  applies  only  to  technical  data 
and  not  to  other  data  such  as  privileged 
or  confidential  commercial  or  financial 
information  shall  apply  to  every  award. 

§  600.1 6  Legal  authority  and  effect  of  an 
award. 

(a)  A  DOE  financial  assistance  award 
is  valid  only  if  it  is  in  writing  and  is 
signed  by  a  DOE  Contracting  Officer. 

(b)  DOE  funds  awarded  under  a  grant 
or  cooperative  agreement  shall  be 
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obligated  as  of  the  date  the  DOE 
Contracting  Officer  signs  the  award; 
however,  the  recipient  is  not  authorized 
to  incur  costs  under  an  award  prior  to 
the  beginning  date  of  the  budget  period 
shown  in  the  award  except  as  may  be 
authorized  in  accordance  with  Sections 
600.125(e)  or  600.230  of  this  part.  The 
duration  of  the  DOE  financial  obligation 
shall  not  extend  beyond  the  expiration 
date  of  the  budget  period  shown  in  the 
award  unless  authorized  by  a  DOE 
Contracting  Officer  by  means  of  a 
continuation  or  renewal  award  or  other 
extension  of  the  budget  period. 

§  600.17  Contents  of  award. 

Each  financial  assistance  award  shall 
be  made  on  a  Notice  of  Financial 
Assistance  Award  (DOE  F  4600.1) 
which  contains  basic  identifying  and 
funding  information  together  with 
attachments  including  a  budget,  any 
special  terms  and  conditions,  and  any 
other  provisions  necessary  to  establish 
the  respective  right,  duties,  obligation, 
and  responsibilities  of  EKDE  and  the 
recipient,  consistent  with  the 
requirements  of  this  part. 

§  600.1 8  Recipient  acknowledgement  of 
award. 

(a)  After  signatiire  by  the  DOE 
Contracting  Officer,  the  award  shall  be 
sent  to  the  applicant.  The  applicant 
shall  be  required  to  return  a  signed  copy 
of  the  award  acknowledging  acceptance. 
No  EKDE  funds  shall  be  disbursed  until 
the  award  document  signed  by  the 
recipient  is  received  by  DOE. 

(b)  In  the  event  an  applicant  declines 
an  award  or  fails  to  acknowledge 
acceptance  of  an  award,  DOE  shall 
deobligate  the  funds  obligated  by  the 
award  after  providing  the  applicant  with 
at  least  two  weeks  written  notice  of 
DOE’S  intention  to  deobligate. 

(c)  After  the  recipient  acknowledges 
the  award,  the  terms  and  conditions  of 
the  award  may  be  amended  only  upon 
the  written  request  or  with  the  written 
concurrence  of  the  recipient  unless  the 
amendment  is  one  which  EXDE  may 
make  imilaterally  in  accordance  with  a 
program  rule  or  this  part. 

§  600.1 9  Notification  to  unsuccessful 
applicants. 

DOE  shall  profnptly  notify  in  writing 
each  applicant  whose  application  has 
not  been  selected  for  aweurd  or  whose 
application  cannot  be  funded  because  of 
the  unavailability  of  appropriated  funds. 
If  the  application  was  not  selected,  the 
written  notice  shall  briefly  explain  why 
the  application  was  not  selected  and,  if 
for  grounds  other  than  unavailability  of 
funds,  shall  offer  the  unsuccessful 
applicant  the  opportunity  for  a  more 
detailed  explanation  upon  request. 


§600.20  Maximum  DOE  obligation. 

The  maximum  DOE  obligation  to  the 
recipient  is — 

(a)  For  monetary  awards,  the  amoimt 
shown  in  the  award  as  the  amount  of 
DOE  funds  obligated,  and 

(b)  Any  designated  property. 

(c)  EKDE  shall  not  be  obligated  to  make 
any  additional,  supplemental, 
continuation,  renewal,  or  other  award 
for  the  same  or  any  other  purpose. 

§  600.21  Access  to  records. 

(a)  In  addition  to  recipient  and 
subrecipient  responsibilities  relative  to 
access  to  records  specified  in  Sections 
600.153  and  600.242,  for  any  negotiated 
contract  or  subcontract  in  excess  of 
$10,000  imder  a  grant  or  cooperative 
agreement,  EKDE,  the  Comptroller 
General  of  the  United  States,  the 
recipient  and  the  subrecipient  (if  the 
contract  was  awarded  under  a  financial 
assistance  subaward),  or  any  of  their 
authorized  representatives  shall  have 
the  right  of  access  to  any  books, 
documents,  papers,  or  other  records  of 
the  contractor  or  subcontractor  which 
are  pertinent  to  that  contract  or 
subcontract,  in  order  to  make  audit, 
examination,  excerpts,  and  copies. 

(b)  The  right  of  access  may  be 
exercised  for  as  long  as  the  applicable 
records  are  retained  by  the  recipient, 
subrecipient,  contractor,  or 
subcontractor. 

§  600.22  Disputes  and  appeals. 

(a)  Informal  dispute  resolution. 
Whenever  practicable,  EKDE  shall 
attempt  to  resolve  informally  any 
dispute  over  the  award  or 
administration  of  financial  assistance. 
Informal  resolution,  including 
resolution  through  an  alternative 
dispute  resolution  mechanism,  shall  be 
preferred  over  formal  procedures 
available  10  CFR  Part  1024,  to  the  extent 
practicable. 

(b)  Alternative  dispute  resolution 
(ADR).  Before  issuing  a  final  disposition 
in  any  dispute  in  which  informal 
resolution  has  pot  been  achieved,  the 
Contracting  Officer  shall  suggest  that  the 
other  party  consider  the  use  of 
voluntary  consensual  methods  of 
dispute  resolution,  such  as  mediation. 
The  EKDE  dispute  resolution  specialist  i^ 
available  to  provide  assistance  for  such 
disputes,  as  are  trained  mediators  of 
other  federal  agencies.  ADR  may  be 
used  at  any  stage  of  a  dispute. 

(c)  Final  determination.  Whenever  a 
dispute  is  not  resolved  informally  or 
through  an  alternative  dispute 
resolution  process,  EKDE  shall  mail  (by 
certified  mail)  a  brief  written 
determination  signed  by  a  Contracting 
Officer,  setting  forth  EKDE’s  final 


disposition  of  such  dispute.  Such 
determination  shall  contain  the 
following  information: 

(1)  A  summary  of  the  dispute, 
including  a  statement  of  the  issues  and 
of  the  positions  taken  by  the  Department 
and  the  party  or  parties  to  the  dispute; 
and 

(2)  The  factual,  legal  and  policy 
reasons  for  EKDE’s  disposition  of  the 
dispute. 

(d)  Right  of  appeal.  (1)  Except  as 
provided  in  paragraph  (f)(1)  of  this 
section,  the  final  determination  under 
paragraph  (c)  of  this  section  may  be 
appealed  to  the  Financial  Assistance 
Appeals  Board  (the  Board)  in 
accordance  with  the  procedures  set 
forth  in  10  CFR  part  1024. 

(2)  If  the  final  determination  under 
paragraph  (c)  of  this  section  involves  a 
dispute  over  which  the  Board  has 
jurisdiction  as  provided  in  paragraph 
(f)(2)  of  this  section,  the  Contracting 
Officer’s  determination  shall  state  that, 
with  respect  to  such  dispute,  the 
determination  shall  be  the  final  decision 
of  the  Department  imless,  within  60 
days,  a  written  notice  of  appeal  is  filed. 

(3)  If  the  final  determination  under 
paragraph  (c)  of  this  section  involves  a 
dispute  over  which  the  Board  has  no 
jurisdiction  as  provided  in  peu'agraph 
(f)(1)  of  this  section,  the  Contracting 
Officer’s  determination  shall  state  that, 
effective  immediately  or  on  a  later  date 
specified  therein,  the  determination 
shall,  with  respect  to  such  dispute,  be 
the  final  decision  of  the  Department. 

(e)  Effect  of  appeal.  The  filing  of  an 
appeal  with  the  Board  shall  not  stay  any 
determination  or  action  taken  by  E)OE 
which  is  the  subject  of  the  appeal. 
Consistent  with  its  obligation  to  protect 
the  interests  of  the  Federal  Government, 
EKDE  may  take  such  authorized  actions 
as  may  be  necessary  to  preserve  the 
status  quo  pending  decision  by  the 
Board,  or  to  preserve  its  ability  to 
provide  relief  in  the  event  the  Board 
decides  in  favor  of  the  appellant. 

(f)  Review  on  appeal.  (1)  The  Board 
shall  have  no  jurisdiction  to  review: 

(i)  Any  preaward  dispute  (except  as 
provided  in  paragraph  (f)(2)(ii)  of  this 
section),  including  use  of  any  special 
restrictive  condition  pursuant  to 
Sections  600.114  or  600.212; 

(ii)  DOE  denial  of  a  request  for  a 
deviation  under  Sections  600.4, 

600.103,  or  600.205  of  this  part; 

(iii)  DOE  denial  of  a  request  for  a 
budget  revision  or  other  change  in  the 
approved  project  imder  Sections 
600.125,  600.127,  600.222,  or  600.230  of 
this  part  or  under  another  term  or 
condition  of  the  award; 

(iv)  Any  DOE  action  authorized  under 
Sections  600.162(a)  (1),  (2),  (3)  or  (5);  or 
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Sections  600.243  (a)(1),  (a)(3)  for 
suspensions  only;  or  Sections  600.162 

(a)(4)  or  Section  600.243(a)(4)  for 
actions  disapproving  renewal 
applications  or  other  requests  for 
extension  of  time  or  additional  funding 
for  the  same  project  when  related  to 
recipient  noncompliance,  or  such 
actions  authorized  by  program  rule; 

(v)  Any  DOE  decision  about  an  action 
requiring  prior  DOE  approval  under 
Section  600.144,  or  Section  600.236  of 
this  part  or  under  another  term  or 
condition  of  the  award; 

(vi)  A  DOE  decision  not  to  make  a 
continuation  award,  which  decision  is 
based  on  the  insufficiency  of  available 
appropriations; 

(vii)  Any  matter  which  is  under  the 
jurisdiction  of  the  Patent  Compensation 
Board  (10  CFR  780.3); 

(viii)  Any  matter  which  may  be  heard 
by  the  Invention  Licensing  Appeals 
Board  (10  CFR  781.65  and  781.66);  or 

(ix)  Any  other  dispute  not  described 
in  paragraph  (f)(2)  of  this  section. 

(2)  In  addition  to  any  right  of  appeal 
established  by  program  rule,  or  by  the 
terms  and  conditions  (not  inconsistent 
with  paragraph  (f)(1)  of  this  section)  of 
an  award,  the  Board  shall  have 
jurisdiction  to  review: 

(i)  A  DOE  determination  that  the 
recipient  has  failed  to  comply  with  the 
applicable  requirements  of  this  part,  the 
program  statute  or  rules,  or  other  terms 
and  conditions  of  the  award; 

(ii)  A  DOE  decision  not  to  make  a 
continuation  award  based  on  any  of  the 
determinations  described  in  paragraph 
(f)(2)(i)  of  this  section; 

(iii)  Termination  of  an  award  for 
cause,  in  whole  or  in  part,  by  DOE; 

(iv)  A  DOE  determination  that  an 
award  is  void  or  invalid; 

(v)  The  application  by  DOE  of  an 

indirect  cost  rate;  and  , 

(vi)  DOE  disallowance  of  costs. 

(3)  In  reviewing  disputes  authorized 
under  paragraph  (f)(2)  of  this  section, 
the  Board  shall  be  bound  by  the 
applicable  law,  statutes,  and  rules, 
including  the  requirements  of  this  part, 
and  by  the  terms  and  conditions  of  the 
award. 

(4)  The  decision  of  the  Board  shall  be 
the  final  decision  of  the  Department. 

§  600.23  Debarment  and  suspension. 

Applicants,  recipients,  subrecipients, 
and  contractors  under  financial 
assistance  awards  may  be  debarred  and 
suspended  for  the  causes  and  in 
accordance  with  the  procedures  set 
forth  in  10  CFR  part  1036. 

§  600.24  Noncompliance. 

(a)  Except  for  noncompliance 
determinations  under  10  CFR  part  1040, 


whenever  DOE  determines  that  a 
recipient  has  not  complied  with  the 
applicable  requirements  of  this  part,, 
with  the  requirements  of  any  applicable 
program  statute  or  rule,  or  with  any 
other  term  or  condition  of  the  award,  a 
DOE  Contracting  Officer  shall  provide  to 
the  recipient  (by  certified  mail,  return 
receipt  requested)  a  written  notice 
setting  forth: 

(1)  The  factual  and  legal  bases  for  the 
determination  of  noncompliance; 

(2)  The  corrective  actions  and  the  date 
(not  less  than  30  days  after  the  date  of 
the  notice)  by  which  they  must  be  taken. 

(3)  Which  of  the  actions  authorized 
under  Section  600.122(n),  Section 
600.162(a)  or  Section  600.243(a)  of  this 
part  DOE  may  take  if  the  recipient  does 
not  achieve  compliance  within  the  time 
specified  in  the  notice,  or  does  not 
provide  satisfactory  assurances  that 
actions  have  been  initiated  which  will 
achieve  compliance  in  a  timely  manner. 

(b)  DOE  may  take  any  of  the  actions 
set  forth  in  Section  600.121(n,),  Section 
600.162(a),  or  Section  600.243(a)  of  this 
part  concurrent  with  the  written  notice 
required  under  paragraph  (a)  of  this 
section  or  with  less  than  30  days  written 
notice  to  the  recipient  whenever: 

(1)  There  is  evidence  the  award  was 
obtained  by  fraud; 

(2)  The  recipient  ceases  to  exist  or 
becomes  legally  incapable  of  performing 
its  responsibilities  under  the  financial 
assistance  award;  or 

(3)  There  is  a  serious  mismanagement 
or  misuse  of  financial  assistance  award 
funds  necessitating  immediate  action. 

§  600.25  Suspension  and  termination. 

(a)  Suspension  and  termination  for 
cause.  DOE  may  suspend  or  terminate 
an  award  for  cause  on  the  basis  of — 

(1)  a  noncompliance  determination 
under  Section  600.24,  Section 
600.122(n),  Section  600.162(a),  or 
Section  600.243(a); 

(2)  an  immediate  debarment  or 
debarment  of  the  awardee  under  Section 
600.23. 

(b)  Notification  requirements.  Except 
as  provided  in  Section  600.24,  Section 
600.162(a),  or  Section  600.243(a)  before 
suspending  or  terminating  a  award  for 
cause,  DOE  shall  mail  to  the  awardee 
(by  certified  mail,  return  receipt 
requested)  a  separate  written  notice  in 
addition  to  that  required  by  Section 
600.24(a),  Section  600.162U)>  or  Section 
600.243(a)  at  least  ten  days  prior  to  the 
effective  date  of  the  suspension  or 
termination.  Such  notice  shall  include, 
as  appropriate — 

(1)  The  factual  and  legal  bases  for  the 
suspension  or  termination; 

(2)  The  effective  date  or  dates  of  the 
DOE  action; 


(3)  If  the  action  does  not  apply  to  the 
entire  award,  a  description  of  the 
activities  affected  by  the  action; 

(4)  Instructions  concerning  which 
costs  shall  be  allowable  during  the 
period  of  suspension,  or  instructions 
concerning  allowable  termination  costs, 
including  in  either  case,  instructions 
concerning  any  subgrants  or  contracts; 

(5)  Instructions  concerning  required 
final  reports  and  other  closeout  actions 
for  terminated  awards  (see  Sections 
600.170  through  600.173  and  Sections 
600.250  through  600.252); 

(6)  A  statement  of  the  awardee’s  right 
to  appeal  a  termination  for  cause 
pursuant  to  Section  600.22;  and 

(7)  The  dated  signature  of  a  DOE 
Contracting  Officer. 

(c)  Suspension.  (1)  Unless  DOE  and 
the  awardee  agree  otherwise,  no  period 
of  susmnsion  shall  exceed  90  days. 

(2)  LXDE  may  cancel  the  suspension  at 
any  time,  up  to  and  including  the  date 
of  expiration  of  the  period  of 
suspension,  if  the  awardee  takes 
satisfactory  corrective  action  before  the 
expiration  date  of  the  suspension  or 
gives  DOE  satisfactory  evidence  that 
such  corrective  action  will  be  taken. 

(3)  If  the  suspension  has  not  been 
cancelled  by  the  expiration  date  of  the 
period  of  suspension,  the  awardee  shall 
resume  the  suspended  activities  or 
project  unless,  prior  to  the  expiration 
date,  DOE  notifies  the  awardee  in 
writing  that  the  period  of  suspension 
shall  1^  extended  consistent  with 
paragraph  (c)(1)  of  this  section  or  that 
the  award  shall  be  terminated. 

(4)  As  of  the  effective  date  of  the 
suspension,  EXDE  shall  withhold  further 
pa)nnents  and  shall  allow  new 
ohligations  incurred  by  the  awardee 
during  the  period  of  suspension  only  if 
such  costs  were  authorized  in  the  notice 
of  suspension  or  in  a  subsequent  letter. 

(5)  If  the  suspension  is  cancelled  or 
expires  and  the  award  is  not  terminated, 
DOE  shall  reimburse  the  awardee  for 
any  authorized  allowable  costs  incurred 
during  the  suspension  and,  if  necessary, 
may  amend  the  award  to  extend  the 
period  of  performance. 

(d)  Termination  by  mutual  agreement. 
In  addition  to  any  situation  where  a 
termination  for  cause  pursuant  to 
Section  600.24,  Sections  600.160 
through  600.162  or  Sections  600.243 
through  600.244  is  appropriate,  either 
DOE  or  the  awardee  may  initiate  a 
termination  of  a  award  (or  portion 
thereof)  as  described  in  this  paragraph. 
If  the  awardee  initiates  a  termination, 
the  awardee  must  notify  DOE  in  writing 
and  specify  the  awardee’s  reasons  for 
requesting  the  termination,  the 
proposed  effective  date  of  the 
termination,  and,  in  the  case  of  a  partial 
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termination,  a  description  of  the 
activities  to  be  terminated,  and  an 
appropriate  budget  revision.  DOE  shall 
terminate  a  award  or  portion  thereof 
under  this  paragraph  only  if  both  parties 
agree  to  the  termination  and  the 
conditions  imder  which  it  shall  occur. 

If  DOE  determines  that  the  remaining 
activities  imder  a  partially  terminated 
award  would  not  accompUsh  the 
purpose  for  which  the  award  was 
originally  awarded,  DOE  may  terminate 
the  entire  award. 

(e)  Effect  of  termination.  The  awardee 
shall  incur  no  new  obUgations  after  the 
effective  date  of  the  termination  of  a 
award  (or  portion  thereof),  and  shall 
cancel  as  many  outstanding  obligations 
as  possible.  DOE  shall  allow  full  credit 
to  the  awardee  for  the  DOE  share  of 
noncancellable  obligations  properly 
incurred  by  the  awardee  prior  to  the 
effective  date  of  the  termination. 

(f)  Subgrants.  Awardees  shall  follow 
the  policies  and  procedures  in  this 
section  and  in  Section  600.24,  Sections 
600.160  through  600.162  or  Sections 
600.243  through  600.244  for  suspending 
and  terminating  subgrants. 

$600.26  Funding. 

(a)  General.  The  project  period  during 
which  DOE  expects  to  provide  award 
support  for  an  approved  project  shall  be 
specified  on  the  Notice  of  Financial 
Assistance  Award  (DOE  Form  4600.1). 

(b)  Budget  period  and  continuation 
awards.  If  the  project  period  is  12 
months  or  less,  the  budget  period  and 
the  project  period  shall  be  coextensive. 
Except  as  provided  in  paragraph  (e)  of 
this  section,  multiyear  awards, 
including  formula  awards,  shall  be 
funded  annually  within  the  approved 
project  period.  Funding  for  eac^  budget 
period  within  the  project  period  shall  be 
contingent  on  DOE  approval  of  a 
continuation  application  submitted  in 
accordance  with  a  schedule  specified  by 
DOE.  A  continuation  application  shall 
include — 

(1)  A  statement  of  technical  progress 
or  status  of  the  project  to  date. 

(2)  A  detailed  description  of  the 
awardee’s  plans  for  the  conduct  of  the 
project  during  the  coming  year;  and 

(3)  A  detailed  budget  for  the 
upcoming  budget  period,  including  an 
estimate  of  imobUgated  balances.  A 
detailed  budget  ne^  not  be  submitted 
if  the  new  or  renewal  application 
contained  future-year  budgets 
sufficiently  detailed  to  allow  DOE  to 
review  and  approve  the  categories  and 
elements  of  cost.  Should  the  award  have 
a  change  in  scope  or  significant  change 
in  the  budget,  DOE  may  request  a 
detailed  budget.  EKDE  shall  review  a 
continuation  appUcation  for  the 


adequacy  of  the  awardee’s  progress  and 
planned  conduct  of  the  project  in  the 
subsequent  budget  period.  DOE  shall 
not  require  a  continuation  appUcation  to 
compete  against  any  other  appUcation. 
The  amount  and  award  of  continuation 
funding  is  subject  to  the  availabiUty  of 
apprc^riations. 

(c)  Renewal  awards.  Discretionary 
renewal  awards  may  be  made  either  on 
the  basis  of  a  soUcitation  or  on  a 
noncompetitive  basis.  If  DOE  proposes 
to  restrict  eUgibiUty  for  a  discretionary 
renewal  award  to  the  incumbent 
grantee,  the  noncompetitive  award  must 
be  justified  in  accordance  with 
600.6(b)(2).  Renewed  appUcations  must 
be  submitted  no  later  them  6  months 
prior  to  the  scheduled  expiration  of  the 
project  period  unless  a  program  rule  or 
other  pubUshed  instruction  estabUshes  a 
different  appUcation  deadline. 

(d)  Extensions.  Unless  otherwise 
specified  in  the  award  terms  and 
conditions,  recipients  of  financial 
etssistance  awards,  except  recipients  of 
SBIR  awards  (See  Section  600.181),  may 
extend  the  expiration  date  of  the  final 
budget  period  of  the  project  (thereby 
extending  the  project  period)  if 
addition^  time  beyond  the  estabUshed 
expiration  date  is  needed  to  assure 
adequate  completion  of  the  original 
scope  of  work  within  the  funds  already 
made  available.  A  single  extension, 
which  shall  not  exceed  twelve  (12) 
months,  may  be  made  for  this  pmpose, 
emd  must  be  made  prior  to  the  originally 
estabUshed  expiration  date.  The 
recipient  must  notify  the  cognizant  DOE 
Contracting  Officer  in  the  awarding 
office  in  writing  within  ten  (10)  days  of 
making  the  extension. 

§  600.27  Patent  and  data  provisions. 

(a)  General.  Financial  assistance  shall 
be  awarded  and  administered  by  DOE  in 
compUance  with  the  patent  and  data 
provisions  of  this  section.  (See  also 
Sections  600.136  and  600.234.)  To  the 
extent  not  otherwise  provided  in  this 
part,  the  policies,  procedures  and 
clauses  referenced  for  contracts  in  48 
CFR  part  927  and  41  CFR  part  9-9  shall 
normally  be  applicable  to  the  award  and 
administration  of  Departmental  gremts 
emd  cooperative  agreements.  Copies  of 
41  CFR  part  9-9  are  avedlable  by 
contacting  the  DOE  Patent  Coimsel. 

(b)  Required  clauses.  In  all 
soUcitations  and  awards  both  for  the 
support  of  research,  development,  and 
demonstration  and  for  other  efforts,  the 
DOE  Contracting  Officer  shall  consult 
the  DOE  Patent  Coimsel  for  applicable 
patent  and  data  clauses  from  those 
listed  below  and/or  for  modifications 
thereto.  In  reading  each  48  CFR  part  27 
and  48  CFR  part  952  patent  and  data 


clause  selected  for  inclusion  in  a 
soUcitation  or  award,  the  term 
“contract”  when  referring  to  a  prime 
contract  shall  be  read  as  “award.”  The 
term  “contractor”  shall  be  read  as 
referring  to  the  “awardee.”  The  term 
“subcontract”  shaU  be  read  as 
“subaward  or  a  procurement  contract 
under  an  award  or  subaward  and/or  a 
procurement  subcontract  under  an 
awardee’s  or  subawardee’s  contract.” 

The  term  “Acquisition”  with  respect  to 
the  Long  Form  Patent  Rights  Clause 
shall  be  read  as  “Retention.”  The  terms 
“offerors”  and  “quoters”  shall  be  read 
as  “applicants,”  and  “proposal”  and 
“quotation”  shall  be  read  as 
“appUcation.” 

(1)  Patent  clauses. 

(1)  (Short  Form  Patent  Clause). 
Incorporate  the  clause  at  48  CFR 

952.227—11  for  awards  to  a  domestic 
small  business  firm  or  nonprofit 
organization  as  defined  at  48  CFR 

27.301.  In  accordance  with  35  USC 
202(a)(u),  the  DOE  may  issue  an 
exceptional  circumstances 
determination.  To  implement  any 
exceptional  circumstances 
determination,  DOE  will  modify  48  CFR 

952.227- 11  to  retain  greater  ri^ts  in 
subject  inventions.  Such  modifications 
will  be  Only  to  the  extent  necessary  to 
implement  the  exceptional 
circumstances  determination. 

(ii)  (Long  Form  Patent  Clause).  For 
awards  to  a  large  business  firm  or  other 
organization,  other  than  a  domestic 
smedl  business  firm  or  nonprofit 
organization  as  set  forth  in  48  CFR 

27.301,  incorporate  the  clause  at  48  CFR 

952.227- 13. 

(iii)  The  notice  of  Right  to  Request 
Patent  Waiver  at  48  CFR  952.227-84 
shaU  also  be  inserted  in  all  soUcitations 
to  advise  appUcants  of  their  rights  to 
request  in  advance  of,  or  within  30  days 
after  the  award  is  signed,  a  waiver  of  all 
or  any  part  of  the  ri^ts  of  the  United 
States  with  respect  to  subject 
inventions.  For  imsoUcited  appUcations, 
DOE  shall  provide  this  notice  to  the 
applicant  prior  to  award. 

(2)  Data  Clauses  (includes  copyright 
provisions) 

(i)  Rights  in  Data — General.  (A) 
Incorporate  48  CFR  52.227—14  with 
Alternates  I  emd  V.  SoUcitations  shall 
also  include  the  Representation  of 
Limited  Rights  Data  and  Restricted 
Computer  Software  clause  at  48  CFR 

52.227- 15. 

(B)  In  aweirds  for  grants  and 
cooperative  agreements  with 
institutions  of  higher  education, 
hospitals,  and  other  non-profit 
organizations,  the  folloAving  paragraph 

(c)  will  be  used  in  Ueu  of  the  provisions 
in  48  CFR  52.227-14(c): 
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(c)  Copyright.  (1)  Data  first  produced  in  the 
performance  of  the  award.  Except  as 
otherwise  specifically  provided  in  this 
award,  the  recipient  may  establish  claim  to 
copyright  subsisting  in  any  data  first 
produced  in  the  performance  of  this  award. 
When  claim  to  copyright  is  made,  the 
Recipient  shall  affix  the  applicable  copyright 
notice  of  17  U.S.C.  401  or  402  and 
acknowledgement  of  Government 
sponsorship  (including  award  number)  to  the 
data  when  such  data  are  delivered  to  the 
Government,  as  well  as  when  the  data  are 
published  or  deposited  for  registration  as  a 
published  work  in  the  U.S.  Copyright  Office. 
The  recipient  grants  to  the  Government  a 
royalty-fioe,  nonexclusive  and  irrevocable 
right  to  reproduce,  publish,  or  otherwise  use 
the  work  for  Federal  purposes,  and  to 
authorize  others  to  do  so.  The  right  to 
publish  includes  the  right  to  publicly 
distribute.  The  right  to  use  the  work  for 
Federal  purposes  includes  the  right  to 
prepare  derivative  works. 

(C)  For  grants  and  cooperative 
agreements  with  commercial 
organizations,  foreign  governments, 
organizations  under  the  jurisdiction  of 
foreign  governments,  and  international 
organizations,  the  provisions  the 
following  paragraph  (d)(3)  shall  be  used 
in  addition  to  the  provisions  in  48  CFR 
52.227-14: 

(d)(3)  The  Recipient  agrees  not  to  establish 
claim  to  copyright  in  computer  software  first 
produced  in  the  performance  of  this  award 
without  prior  written  permission  of  the 
Contracting  Officer.  When  such  permission  is 
granted,  the  Contracting  Officer  shall  specify 
appropriate  terms  to  assure  dissemination  of 
the  software.  The  recipient  shall  promptly 
deliver  to  the  Contracting  Officer  or  to  the 
DOE  Patent  Counsel  designated  by  the 
Contracting  Officer  a  duly  executed  and 
approved  instrument  fully  confirmatory  of  all 
ri^ts  to  which  the  Government  is  entitled, 
and  other  terms  pertaining  to  the  computer 
software  to  which  claim  to  copyright  is  made. 

(D)  If  programmatic  needs  on  a 
particular  award  require  the  delivery  to 
the  Government  of  limited  rights  data  or 
restricted  computer  software.  Alternates 
II  or  III  of  48  CFR  52.227-14  shall  also 
be  added. 

(ii)  Restriction  on  Disclosure  emd  Use 
of  Data.  Insert  the  Notice  at  600.15(b)(1) 
in  all  solicitations. 

(iii)  Rights  to  Application  Data.  As 
discussed  at  600.15(b)(5),  incorporate  48 
CFR  52.227-23. 

(iv)  Additional  data  requirements. 
Incorporate  48  CFR  52.227-16.  In  the 
event  all  technical  data  requirements  are 
known  in  advance  of  and  are  set  forth 
in  the  agreement  or,  the  award  is  for  the 
performance  of  basic  or  applied  research 
and  is  to  be  performed  solely  by  a 
xmiversity  or  college  as  discussed  in  48 
CFR  27.406(b),  48  CFR  52.227-16  does 
not  need  to  be  incorporated. 

(3)  Authorization  and  consent. 
Incorporate  48  CFR  52.227-1  or 


Alternates  I  or  II,  as  appropriate,  in 
accordance  with  the  guidance  in  48  CFR 
927.201-1  and  48  CFR  27.201. 

(4)  Patent  indemnity.  Incorporate  the 
clause  set  forth  in  48  CFR  52.227-3,  as 
appropriate,  in  accordance  with  the 
guidance  in  48  CFR  27.203-1  and  48 
CFR  27.203-3. 

(5)  Filing  of  Patent  Applications- 
Classified  Subject  Matter.  Incorporate 
the  following  paragraph  in  any 
solicitation  or  award  which  covers,  or  is 
likely  to  cover,  classified  subject  matter: 

Classified  Inventions 

(a)  The  recipient  shall  not  file  or  cause  to 
be  filed  on  any  invention  or  discovery 
conceived  or  first  actually  reduced  to 
practice  in  the  course  of  or  under  this  award 
in  any  country  other  than  the  United  States, 
an  application  or  registration  for  a  patent 
without  first  obtaining  written  approvalof 
the  Contracting  Officer. 

(b)  When  filing  a  patent  application  in  the 
United  States  on  any  invention  or  discovery 
conceived  of  or  first  actually  reduced  to 
practice  in  the  course  of  or  under  this  award, 
the  subject  matter  of  which  is  classified  for 
reasons  of  security,  the  awardee  shall  observe 
all  applicable  security  regulations  covering 
the  transmission  of  classified  subject  matter. 
When  transmitting  the  patent  application  to 
the  United  States  Patent  and  Trademark 
Office,  the  awardee  shall,  by  separate  letter, 
identify  by  agency  and  agreement  number  the 
award(s)‘which  require  security  classification 
markings  to  be  placed  on  the  application. 

(6)  Notice  and  Assistance  Regarding 
Patent  and  Copyright  Infringement. 
Incorporate  the  clause  at  48  CFR 
52.227-2,  in  accordance  with  the 
guidance  in  48  CFR  27.202,  in  all 
awards  in  excess  of  $100,000  for 
construction,  research,  development, 
and  demonstration  work  which  is  to  be 
performed  within  the  United  States,  its 
possessions,  or  Puerto  Rico. 

(7)  Royalty  Information.  Incorporate 
10  CFR  52.227-6. 

(8)  Refund  of  Royalties.  As  discussed 
in  48  CFR  927.206,  incorporate  the 
clause  at  48  CFR  952.227-9  in 
solicitations  and  awards  where  the 
Contracting  Officer  believes  royalties 
will  have  to  be  paid  by  the  awardees  or 
subawardee  or  contractor  at  any  tier. 

(9)  Subawards  and  contracts  under 
award.  The  recipient  shall  include  the 
applicable  clauses  of  this  section  in  any 
subaward  or  contract  awarded  under  the 
award  and  assure  that  the  applicable 
clauses  are  also  included  by 
subrecipients  in  contracts. 

§  600.28  New  restrictions  on  iobbying. 

Procedures  regarding  restrictions  on 
lobbying  activities  of  applicants  and 
recipients  are  contained  in  10  CFR 
601.110. 


§  600.29  Fixed  obiigation  awards. 

(a)  General.  This  section  contains 
provisions  applicable  to  the  award  of 
financial  assistance  instruments  on  a 
fixed  amount  basis.  Under  a  fixed 
obligation  award,  funds  are  issued  in 
support  of  a  project  without  a 
requirement  for  Federal  monitoring  or 
actual  costs  subsequently  incurred. 

(b)  Provisions  applicable  to  fixed 
obligation  awards.  Financial  assistance 
awards  may  be  made  on  a  fixed 
obligation  basis  subject  to  the  following 
requirements: 

(1)  Each  fixed  obligation  award  may 
not  exceed  $100,000  or  exceed  one  year 
in  length. 

(2)  Programs  which  require 
mandatory  cost  sharing  are  not  eligible. 

-  (3)  Proposed  costs  must  be  analyzed 

in  detail  to  ensure  consistency  with 
applicable  cost  principles; 

(4)  Although  budgets  Eire  submitted  by 
an  applicant  and  reviewed  for  purposes 
of  establishing  the  amount  to  be 
awarded,  budget  categories  are  not 
stipulated  in  making  an  award; 

(5)  Payments  will  be  made  in  the 
same  manner  as  other  financial 
assistance  awards,  except  that  when 
determined  appropriated  by  the 
cognizant  program  official  and 
contracting  officer  a  lump  sum  payment 
may  be  made; 

(6)  Recipients  must  certify  in  writing 
to  the  contracting  officer  at  the  end  of 
the  project  that  the  activity  was 
completed  or  the  level  of  effort  was 
expended,  however  should  the  activity 
or  effort  not  be  carried  out,  the  recipient 
would  be  expected  to  make  appropriate 
reimbursements; 

(7)  Requirements  for  periodic  reports 
may  be  established  for  each  award  so 
long  as  they  are  not  more  frequently 
than  quarterly; 

(8)  Changes  in  principal  investigator 
or  project  leader,  scope  of  effort,  or 
institution,  require  the  prior  approval  of 
the  Department, 

§  600.30  Cost  sharing. 

In  addition  to  the  requirements  of 
Section  600.123  or  Section  600.224,  the 
following  requirements  apply  to 
research,  development,  and 
demonstration  projects: 

(a)  When  DOE  awards  financial 
assistance  for  research,  development, 
and  demonstration  projects  where  the 
primary  purpose  of  the  project  is  the 
ultimate  commercialization  and 
utilization  of  technology  by  the  private 
sector  and  when  there  are  reasonable 
expectations  that  the  participant  will 
receive  significant  present  or  future 
economic  benefits  beyond  the  instant 
award  as  a  result  of  the  performance  of 
the  project,  cost  sharing  shall  be 
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required  unless  waived  by  the  cognizant 
Program  Assistant  Secretary  or  designee. 

(b)  Except  as  provided  in  statute  such 
as  the  Energy  Policy  Act,  42  U.S.C. 
13525,  DOE  will  decide,  on  a  case-by¬ 
case  basis,  the  amount  of  cost  sharing 
required  for  a  particular  project. 

(c)  Factors  in  addition  to  those 
specified  in  Section  600.123  or  Section 
600.224,  which  may  be  considered 
when  negotiating  cost  sharing  for 
research,  development,  and 
demonstration  projects  include  the 
potential  benefits  to  a  participant 
resulting  from  the  project  and  the  length 
of  time  before  a  project  is  likely  to  be 
commercially  successful. 

[FR  Doc.  95-19149  Filed  8-7-95;  8:45  am] 
BILUNQ  CODE  64SO-01-P 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Economic  Analysis 

15  CFR  Part  801 

[Docket  No.  950710174-5174-4)1] 

RIN  0691-AA26 

International  Services  Surveys:  BE-82 
Annual  Survey  of  Financial  Services 
Transactions  Between  U.S.  Financial 
Services  Providers  and  Unaffiliated 
Foreign  Persons 

agency:  Bureau  of  Economic  Analysis, 
Commerce. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  sets  forth 
proposed  rules  relating  to  international 
services  surveys  to  institute  a  new 
mandatory  survey,  the  BE-82,  Annual 
Survey  of  Financial  Services 
Transactions  Between  U.S.  Financial 
Services  Providers  and  Unafhliated 
Foreign  Persons,  to  be  conducted  by  the 
Bureau  of  Economic  Analysis  (BEA), 
U.S.  Department  of  Commerce.  The 
survey  will  update  information 
collected  on  the  quinquennial  BE-80, 
Benchmark  Survey  of  Financial  Services 
Transactions  Between  U.S.  Financial 
Services  Providers  and  Unaffiliated 
Foreign  Persons,  which  was  first 
conducted  for  1994.  Together,  the  two 
surveys  will  produce  continuous  annual 
time  series  of  data  on  financial  services 
that  are  out  of  scope  of  other 
international  services  surveys.  The 
information  is  needed,  among  other 
purposes,  to  support  trade  policy 
initiatives,  including  trade  negotiations, 
on  financial  services  and  to  compile  the 
U.S.  balance  of  pa)rments  and  national 
income  and  product  accounts. 

The  survey  will  be  conducted  under 
the  International  Investment  and  Trade 


in  Services  Survey  Act  and  the  Omnibus 
Trade  and  Competitiveness  Act  of 
1988.The  first  survey  will  cover  1995. 
DATES:  Comments  on  these  proposed 
rules  will  receive  consideration  if 
submitted  in  writing  on  or  before 
September  22, 1995. 

ADDRESSES:  Comments  may  he  mailed  to 
the  Office  of  the  Chief,  International 
Investment  Division  (BE-50),  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce,  Washington,  DC  20230,  or 
hand  delivered  to  Room  M-lOO,  1441  L 
Street,  N.W.,  Washington,  DC  20005. 
Conunents  will  be  available  for  public 
inspection  in  Room  7006, 1441  L  Street, 
N.W.,  between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  L.  Barker,  Chief,  International 
Investment  Division  {BE-50),  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce,  Washington,  E)C  20230; 
phone  (202)  606-9805. 

SUPPLEMENTARY  INFORMATION:  These 
proposed  rules  will  amend  existing  15 
CFR  801.9  to  set  forth  reporting 
requirements  for  the  BE-82,  Annual 
Survey  of  Financial  Services 
Transactions  Between  U.S.  Financial 
Services  Providers  and  Unaffiliated 
Foreign  Persons.  The  survey  will  be 
conducted  by  the  Bureau  of  Economic 
Analysis  (BEA),  U.S.  Department  of 
Commerce,  under  the  International 
Investment  and  Trade  in  Services 
Survey  Act  (P.L.  94-472, 90  Stat.  2059, 
22  U.S.C.  3101-3108,  as  amended)  and 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (P.L.  100- 
418, 15  U.S.C.  4908).  Section  3103(a)  of 
the  International  Investment  and  Trade 
in  Services  Svuvey  Act  provides  that 
“The  President  shall,  to  the  extent  he 
deems  necessary  and  feasible —  ...  (1) 
conduct  a  regular  data  collection 
program  to  secure  current  information 
.  .  .  related  to  international  investment 
and  trade  in  services  .  .  .;  and  (5) 
publish  for  the  use  of  the  general  public 
and  United  States  Government  agencies 
periodic,  regular,  and  comprehensive 
statistical  information  collected 
pursuant  to  this  subsection  *  *  *”  In 
Section  3  of  Executive  Order  11961,  as 
amended  by  Executive  Order  12518,  the 
President  delegated  the  authority  under 
the  Act  as  concerns  international  trade 
in  services  to  the  Secretary  of 
Commerce,  who  has  redelegated  it  to 
BEA.  The  Omnibus  Trade  and 
Competitiveness  Act  of  1988  directs  that 
“The  Secretary  (of  Commerce)  shall 
ensme  that  *  *  *  there  is  included  in 
the  Data  Bank  information  on  service 
sector  activity  that  is  as  complete  and 
timely  as  information  on  economic 
activity  in  the  merchandise  sector.  The 


Secretary  shall  undertake  a  new 
benchmark  survey  of  services 
transactions,  including  transactions 
with  respect  to  *  *  *  banking  services; 
(and)  brokerage  services.  *  *  *  The 
Secretary  shall  (also)  provide,  not  less 
than  once  a  year,  comprehensive 
information  on  the  service  sector  of  the 
economy.” 

The  major  purposes  of  the  survey  are 
to  provide  the  information  on  financial 
services  needed  in  monitoring  U.S. 
services  trade,  analyzing  its  effects  on 
the  U.S.  economy,  formulating  U.S. 
international  trade  policy,  supporting 
bilateral  and  multilateral  trade 
negotiations,  compiling  the  U.S.  balance 
of  payments  and  national  income  and 
product  accounts,  developing  U.S. 
international  price  indexes  for  services, 
assessing  U.S.  competitiveness  in 
international  trade  in  services,  and 
improving  the  ability  of  U.S.  businesses 
to  identify  and  evaluate  foreign  market 
opportunities. 

As  proposed,  the  BE-82  survey  will 
be  conducted  in  years  in  which  a  BE- 
80  benchmark  survey,  or  census,  is  not 
conducted;  the  first  BE-80  survey  was 
for  1994  and  the  first  BE-82  survey 
would  be  for  1995.  The  BE-82  survey 
will  update  the  data  provided  on  the 
universe  of  financial  services 
transactions  between  U.S.  financial 
services  providers  and  unaffiliated 
foreign  persons  derived  from  the  BE-80 
survey.  It  covers  the  same  types  of 
financial  services  that  are  covered  by 
the  BE-80  survey,  but  the  exemption 
level  below  which  reporting  is  not 
required  has  been  raised  to  $5  million 
compared  with  $1  million  in  the  BE-80 
survey.  Reporting  in  the  BE-82  is 
required  from  U.S.  financial  services 
providers  who  have  sales  to  or 
purchases  from  imaffiliated  foreign 
persons  in  all  covered  financial  services 
combined  in  excess  of  $5  million  during 
the  reporting  year.  Those  financial 
services  providers  meeting  this  criteria 
must  supply  data  on  the  ammmt  of  their 
sales  or  purchases  of  each  covered  type 
of  service,  disaggregated  by  coxmtry. 

U.S.  financial  services  providers  that 
have  covered  transactions  of  less  than 
$5  million  during  the  reporting  year  are 
asked  to  provide,  on  a  voluntary  basis, 
estimates  only  of  their  total  sales  or 
purchases  of  each  type  of  financial 
service. 

Executive  Order  12612 

These  proposed  rules  do  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  E.O. 
12612. 
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Executive  Order  12866 

These  proposed  rules  have  been 
determined  to  be  not  significant  for 
purposes  of  E.0. 12866. 

Paperwork  Reduction  Act 

These  proposed  rules  contain  a 
collection  of  information  requirement 
subject  to  the  Paperwork  Reduction  Act. 
A  request  for  review  of  the  forms  has 
been  submitted  to  the  Office  of 
Management  and  Budget  under  section 
3504(h)  of  the  Paperwork  Reduction 
Act. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  fi-om  4  to  150  hours,  with  an 
overall  average  burden  of  7.5  hours. 

This  includes  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to: 
Director,  Brueau  of  Economic  Analysis 
(BE-l),  U.S.  Department  of  Commerce, 
Washington,  DC  20230;  and  to  the 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  the  Department  of 
Commerce. 

Regulatory  Flexibility  Act 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation,  Department 
of  Commerce,  has  certified  to  the  Chief 
Counsel  for  Advocacy,  Small  Business 
Administration,  under  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  that  this  proposed  rulemaking, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  exemption 
level  for  the  sm^ey  excludes  most  small 
businesses  from  mandatory  reporting. 
Reporting  is  required  only  if  total  sales 
or  total  purchases  transactions  in 
financial  services  with  unaffiliated 
foreign  persons  by  U.S.  persons  who  are 
financial  services  providers,  or  by  U.S. 
persons  whose  consolidated  enterprise 
includes  a  separately  organized 
subsidiary  or  part  that  is  a  financial 
services  provider,  exceed  $5  million 
during  the  year.  In  addition, 
international  business  tends  to  be 
conducted  mainly  by  the  larger 
companies  in  a  given  industry;  in  the 
financial  services  industry,  this  is 
particularly  true,  because  of  the  high  . 
degree  of  consolidation  that  has 
occurred  in  that  industry  in  the  United 
States  during  the  past  several  years.  In 
any  event,  small  businesses  tend  to  have 
specialized  operations  and  activities,  so 


those  with  reportable  transactions  will 
likely  not  have  significant  amounts  of 
data  to  report;  therefore,  the  burden  on 
them  will  be  relatively  small. 

List  of  Subjects  in  15  CFR  Part  801 

Economic  statistics.  Balance  of 
payments.  Foreign  trade.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  3. 1995. 

J.  Steven  Landefeld, 

Acting  Director,  Bureau  of  Economic 
Analysis. 

For  the  reasons  set  forth  in  the 
preamble,  BEA  proposes  to  amend  15 
CFR  part  801,  as  follows: 

PART  801— [AMENDED] 

1.  The  authority  citation  for  15  CFR 
part  801  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  15  U.S.C.  4908;  22 
U.S.C.  3101-3108;  E.0. 11961,  (3  CFR,  1977 
Comp.,  p.  86  as  amended  by  E.0. 12013,  3 
CFR,  1977  Comp.,  p.  147,  E.0. 12318,  3  CFR, 
1981  Comp.,  p.  173,  and  E.O.  12518,  3  CFR, 
1985  Comp.,  p.  348. 

2.  Section  801.9  is  amended  by 
adding  paragraph  (b)(7)  to  read  as 
follows: 

§  801 .9  Reports  required. 
***** 

(b)  Annual  surveys.  *  *  * 

(7)  BE-82,  Aimual  Survey  of 
Financial  Services  Transacticms 
Between  U.S.  Financial  Services 
Providers  and  Unaffiliated  Foreign 
Persons: 

(i)  A  BE-82,  Annual  Survey  of  Financial 
Services  Transactions  Between  U.S. 
Financial  Services  Providers  and 
Unaffiliated  Foreign  Persons,  will  be 
conducted  covering  companies’  1995 
fiscal  year  and  every  year  thereafter 
except  when  a  BE-80,  Benchmark 
Survey  of  Financial  Services 
Transactions  Between  U.S.  Financial 
Service  Providers  and  Unaffiliated 
Foreign  Persons,  is  conducted  (see 
§801.11).  All  legal  authorities, 
provisions,  definitions,  and 
requirements  contained  in  §  801.1 
through  §  801.8  are  applicable  to  this 
survey.  Additional  rules  and  regulations 
for  the  BE-82  survey  are  given  in 
paragraphs  (b)  (7)(i)  (A)  through  (D)  of 
this  section.  More  detailed  instructions 
are  given  on  the  report  form  itself. 

(A)  Who  must  report.  (3)  Mandatory 
reporting.  Reports  are  required  from 
each  U.S.  person  who  is  a  financial 
services  provider  or  intermediary,  or 
whose  consolidated  U.S.  enterprise 
includes  a  separately  organized 
subsidiary  or  part  that  is  a  financial 
services  provider  or  intermediary,  and 


who  had  transactions  (either  sales  or 
purchases)  directly  with  unaffiliated 
foreign  persons  in  all  financial  services 
combined  in  excess  of  $5,000,000 
during  its  fiscal  year  covered  by  the 
survey.  The  $5,000,000  threshold 
should  be  applied  to  financial  services 
transactions  with  unaffiliated  foreign 
persons  by  all  parts  of  the  consolidated 
U.S.  enterprise  combined  that  are 
financial  services  providers  or 
intermediaries.  Because  the  $5,000,000 
threshold  applies  separately  to  sales  and 
purchases,  the  mandatory  reporting 
requirement  may  apply  only  to  sales, 
only  to  purchases,  or  to  both  sales  and 
purchases.  * 

(j)  The  determination  of  whether  a 
U.S.  financial  setvices  provider  or 
intermediary  is  subject  to  this 
mandatory  reporting  requirement  may 
be  judgmental,  that  is,  based  on  the 
judgment  of  knowledgeable  persons  in  a 
company  who  can  identify  reportable 
transactions  on  a  recall  basis,  with  a 
reasonable  degree  of  certainty,  without 
conducting  a  detailed  manual  records 
search. 

(ii)  Reporters  who  file  pursuant  to  this 
mandatory  reporting  requirement  must 
provide  data  on  total  sales  and/or 
purchases  of  each  of  the  covered  types 
of  financial  services  transactions  and 
must  disaggregate  the  totals  by  country. 

(2)  Voluntary  reporting.  If,  during  the 
fiscal  year  covered,  sales  or  purchases  of 
financial  services  by  a  firm  that  is  a 
financial  services  provider  or 
intermediary,  or  by  a  firm’s  subsidiaries 
or  parts  combined  that  are  financial 
services  providers  or  intermediaries,  are 
$5,000,000  or  less,  the  U.S.  person  is 
requested  to  provide  an  estimate  of  the 
total  for  each  type  of  service.  Provision 
of  this  information  is  voluntary.  Because 
the  $5,000,000  threshold  applies 
separately  to  sales  and  piirchases,  this 
voluntary  reporting  option  may  apply 
only  to  sales,  only  to  purchases,  or  to 
both  sales  and  purchases. 

(B)  BE-82  definition  of  financial 
services  provider.  The  definition  of  a 
financial  services  provider  used  for  this 
survey  is  the  same  as  that  used  for  the 
BE-80  benchmark  survey,  as  defined  in 
§  801.11(b). 

(C)  Covered  types  of  services.  The  BE- 
82  survey  covers  the  same  types  of 
financial  services  transactions  that  are 
covered  by  the  BE-80  benchmark 
survey,  as  listed  in  §  801.11(c). 

(D)  What  to  file,  (i)  The  BE-^2  survey 
consists  of  Forms  BE-82(A)  and  BE- 
82(B).  Before  completing  a  Form  BE- 
82(B),  a  consolidated  U.S.  enterprise 
(including  the  top  parent  and  all  of  its 
subsidiaries  and  parts  combined)  must 
complete  Form  BE-82(A)  to  determine 
its  reporting  status.  If  the  enterprise  is 
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subject  to  the  mandatory  reporting 
requirement,  or  if  it  is  exempt  from  the 
mandatory  reporting  requirement  but 
chooses  to  report  data  voluntarily,  either 
a  separate  Form  BE-82(B)  may  be  filed 
for  each  separately  organized  financial 
services  subsidiary  or  part  of  the 
consolidated  U.S.  enterprise,  or  a  single 
BE-82(B)  may  be  filed,  representing  die 
sum  of  covered  transactions  by  all 
financial  services  subsidiaries  or  parts 
of  the  enterprise  combined. 

(ii)  Reporters  that  receive  the  BE-82 
survey  from  BEA,  but  that  are  not 
reporting  data  in  either  the  mandatory 
or  volimtary  section  of  any  Form  BE- 
82(B),  must  return  the  Exemption  Claim, 
attached  to  Form  BE-82(A),  to  BEA. 

(ii)  [Reserved]. 

*  *  *  Ik  * 

[FR  Doc.  95-18803  Filed  8-7-95;  8:45  am) 
BILLING  CODE  3S10-06-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52  ' 

[PA  54-1-«941b;  FRL-5256-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Approval  of  Source- 
Specific  VOC  and  NOx  RACT  and 
Synthetic  Minor  Permit  Conditions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SP) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania.  This 
revision  establishes  and  requires 
reasonably  available  control  technology 
(RACT)  on  eight  major  sources  and 
establishes  permit  conditions  to  limit 
one  source’s  emissions  to  below  major 
source  levels.  In  the  Final  Rules  section 
of  this  Federal  Register,  EPA  is 
approving  the  State’s  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  SIP  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule  and  the 
accompanying  technical  support 
document.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 


second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  September  7, 1995. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Marcia  L. 
Spink,  Associate  Director,  Air  Programs, 
Mailcode  3AT00,  U.S.  Environmental 
Protection  Agency,  Region  IB,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IB,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107;  and 
the  Pennsylvania  Department  of 
Environmental  Resources  Bureau  of  Air 
Quality  Control,  P.O.  Box  8468,  400 
Market  Street,  Harrisburg,  Pennsylvania 
17105. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  H.  Stahl,  (215)  597-9337,  at  the 
EPA  Region  IB  address  above. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same^itle  which  is  located 
in  the  Rules  and  Regulations  Section  of 
this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  June  23, 1995. 

W.T.  Wisniewski, 

Acting  Regional  Administrator,  Region  III. 
(FR  Doc.  95-19506  Filed  8-7-95;  8:45  am] 

BILUNG  CODE  SSW-SO-P 


40  CFR  Part  81 

[MI39-01 -6921b;  FRL-6273-1] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Correction  of 
Designation  of  Nonclassified  Ozone 
Nonattainment  Areas;  State  of 
Michigan 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  USEPA  proposes  to 
correct  erroneous  ozone  designations 
made  in  1980  for  the  Allegan  County 
(Allegan  County),  Barry  County  (Barry 
County),  Battle  Creek  (Calhoun  County), 
Benton  Harbor  (Berrien  County),  Branch 
County  (Branch  County),  Cass  Coimty 


(Cass  County),  Gratiot  County  (Gratiot 
County),  Hillsdale  County  (Hillsdale 
County),  Huron  Coimty  (Huron  County), 
Ionia  County  (Ionia  County),  Jackson 
(Jackson  County),  Kalamazoo 
(Kalamazoo  County),  Lapeer  County 
(Lapeer  County),  Lenawee  County 
(Lenawee  County),  Montcalm 
(Montcalm  County),  Sanilac  County 
(Sanilac  County),  Shiawassee  County 
(Shiawassee  County),  St.  Joseph  County 
(St.  Joseph  County),  Tuscola  County 
(Tuscola  County),  and  Van  Buren 
County  (Van  Buren  County) 
nonattainment  nonclassified/incomplete 
data  areas  and  the  Lansing-East  Lansing 
(Clinton  County,  Eaton  County,  emd 
Ingham  County)  nonattainment 
nonclassified/ transitional  area.  Pursuant 
to  section  110(k)(6)  of  the  Act,  which 
allows  the  USEPA  to  correct  its  actions, 
the  USEPA  is  proposing  to  correct  their 
designations  to  attainment/ 
unclassifiable  for  ozone. 

In  the  Final  Rules  Section  of  this 
Federal  Register,  the  USEPA  is 
correcting  die  designations  in  a  direct 
final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  action  and  anticipates 
no  adverse  comments.  A  detailed 
rationale  for  the  correction  is  set  forth 
in  the  direct  final  rule.  If  no  adverse 
comments  are  received  in  response  to 
that  direct  final  rule,  no  further  activity 
is  conteipplated  in  relation  to  this 
proposed  rule.  If  the  USEPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  Please  be  aware  that  the 
USEPA  will  institute  another  comment 
period  on  this  action  only  if  warranted 
by  significant  revisions  to  the 
rulemaking  based  on  any  comments 
received  in  response  to  the  direct  final 
rule.  Any  parties  interested  in 
commenting  on  this  notice  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
September  7, 1995.  Public  comments  on 
this  document  are  requested  and  will  be 
considered  before  taking  final  action  on 
this  reclassification. 

ADDRESSES:  Written  comments  should 
be  sent  to;  Carlton  T.  Nash,  Chief, 
Regulation  Development  Section,  Air 
Toxics  and  Radiation  Branch  (AT-18J), 
United  States  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Nwia,  Air  Toxics  and 
Radiation  Branch,  Regulation 
Development  Section  (AT-18J),  United 
States  Environmental  Protection 
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Agency,  Region  5,  Chicago,  Illinois, 
60604,  (312)  886-6081. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the 
information  provided  in  the  Direct  Final 
notice  which  is  located  in  the  Rules 
Section  of  this  Federal  Register.  Copies 
of  the  USEPA’s  analysis  are  available  for 
inspection  at  the  following  address: 
United  States  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604.  Telephone 
Jacqueline  Nwia  at  (312)  886-6081 
before  visiting  the  Region  5  Office. 
Authority:  42  U.S.C.  7401-7671q. 

Dated:  July  25, 1995. 

Carol  M.  Browner, 

Administrator. 

(FR  Doc.  95-19508  Filed  8-7-95;  8:45  am] 
BILLING  CODE  6560-50-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFRPartI? 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  for  a 
Petition  to  List  the  Kootenai  River 
Population  of  the  interior  Redband 
Trout  as  Threatened  or  Endangered 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  90-day  petition 
finding. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  announces  a  90-day  finding  for 
a  petition  to  list  the  Kootenai  River 
population  of  the  interior  redband  trout 
(Oncorhynchus  mykiss  gairdneri)  under 
the  Endangered  Species  Act  of  1973,  as 
amended.  The  Service  finds  that  the 
petition  did  not  present  substantial 
scientific  or  commercial  information 
indicating  that  the  petitioned  actions 
may  be  warranted,  because  it  fails  to 
substantiate  that  the  interior  redband 
trout  of  the  Kootenai  River  are  a  distinct 
population  segment. 

DATES:  The  finding  announced  in  this 
document  was  made  on  July  11, 1995. 
ADDRESSES:  Data,  information, 
comments,  or  questions  concerning  this 
petition  should  be  submitted  to  the 
Field  Supervisor,  U.S.  Fish  and  Wildlife 
Service,  4696  Overland  Road,  Room 
576,  Boise,  Idaho,  83705.  The  petition, 
finding,  and  supporting  data  are 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Klahr,  staff  biologist  (refer  to 


ADDRESSES  section  or  telephone  208- 
334-1931). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(16  U.  S.  C.  1531  et  seq.],  requires  that 
the  Service  make  a  finding  on  whether 
a  petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  to  indicate  that 
the  petitioned  action  may  be  warranted. 
This  finding  is  to  be  based  on  all 
information  available  to  the  Service  at 
the  time  the  finding  is  made.  To  the 
maximmn  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
the  date  the  petition  was  received,  and 
the  finding  is  to  be  published  promptly 
in  the  Federal  Register. 

The  Service  has  made  a  90-day 
finding  on  a  petition  to  list  the  Kootenai 
River  population  of  the  interior  redband 
trout  [Oncorhynchus  mykigs  gairdneri). 
The  petition,  dated  April  4, 1994,  was 
submitted  by  Brendan  M.  McManus  of 
the  Biodiversity  Legal  Foimdation  of 
Boulder,  Colorado,  and  Donald  Kem  of 
Kalispell,  Montana,  and  was  received  hy 
the  Service  on  April  8, 1994.  The 
petitioner  requested  the  Service  list  the 
•  Kootenai  River  drainage  population  of 
interior  redband  trout  within  the 
contiguous  United  States  as  threatened 
or  endangered  and  designate  critical 
habitat  concurrently  with  the  listing. 

The  petitioners  state  that  the  best 
scientific  data  available  indicates  that 
interior  redband  trout  residing  in  the 
Kootenai  River  drainage  of  Montana, 
and  possibly  Idaho,  constitutes  a 
separate  and  distinct  vertebrate 
population  segment,  appropriate  for 
listing  as  threatened  or  endangered 
according  to  the  Act.  The  petitioners 
submitted  information  about  threats  to 
the  Kootenai  River  interior  redband 
trout,  including  hybridization  and 
competition  with  non-native  trout 
species,  loss  of  habitat  from  land  and 
water  use  practices,  and  inadequacy  of 
existing  regulatory  mechanisms.  The 
petitioners  state  that  hybridization  with 
non-native  or  introduced  trout  may  be 
the  most  serious  threat  to  the  long-term 
persistence  of  the  interior  redband  trout 
in  the  Kootenai  River  drainage. 

The  interior  redhand  trout  is  currently 
classified  as  a  category  2  candidate 
species  by  the  Service  (59  FR  58982; 
November  15, 1994).  Category  2 
includes  taxa  for  which  information  in 
the  Service’s  possession  indicates  that 
listing  is  possibly  appropriate  but  for 
which  the  Service  lacks  substantial 
information  upon  which  to  base  a 


proposal  to  list  as  endangered  or 
threatened. 

The  Service  has  reviewed  the  petition, 
the  literature  cited  in  the  petition,  and 
other  hterature  and  information 
available  in  the  Service’s  files.  On  the 
basis  of  the  best  scientific  and 
commercial  information  available,  the 
Service  finds  the  petition  does  not 
present  substantial  information 
indicating  that  the  petitioned  action 
may  be  warranted  because  information 
is  lacking  to  show  that  the  interior 
redband  trout  of  the  Kootenai  River  are 
a  distinct  population  segment  under  the 
Act.  • 

There  has  been  confusion  regarding 
the  taxonomic  classification  of  interior 
redband  trout  (Behnke  1986,  Behnke 
1992).  This  confusion  may  be  a  result  of 
similar  morphological  and  meristic 
characteristics  with  other  rainbow  and 
cutthroat  trout  species  (Berg  1987).  It  is 
further  complicated  by  their  diversify 
and  adaptability,  as  “redband  trout”  are 
found  in  high  mountain  streams  as  well 
as  in  hot,  arid  desert  drainages.  Behnke 
(1992)  refers  to  the  interior  redband 
trout  as  the  Columbia  River  redband 
trout  and  describes  their  distribution  as 
the  Columbia  River  basin  east  of  the 
Cascades  to  barrier  falls  on  Kootenai, 
Pend  Oreille,  Spokane,  and  Snake 
Rivers;  the  upper  Fraser  River  basin 
above  Hell’s  Gate;  and  Athabasca  River 
headwaters  of  the  Mackenzie  River 
basin. 

The  subspecies  gairdneri  includes 
resident  stream  populations, 
populations  adapted  to  lakes  (kamloops 
trout),  and  emadromous  steelhead 
populations.  Resident  populations  of 
Columbia  River  redband  trout  are  found 
throughout  the  Columbia  River  basin 
east  of  the  Cascades.  The  native  trout  of 
the  Oregon  and  southern  Idaho  desert 
basins  are  considered  to  be  a  primitive 
form  of  redband  trout  derived  from  the 
Columbia  River  basin.  Kamloops  trout 
occur  in  lakes  in  the  upper  Columbia 
and  upper  Fraser  basins.  Anadromous 
steelhead  populations  ascending  the 
Columbia  River  east  of  the  Cascade 
Range  and  into  the  Salmon  and 
Clearwater  River  drainages  are  also 
currently  classified  with  redband  trout 
(Behnke  1992). 

The  interior  redband  trout  of  the 
Kootenai  River  drainage  exhibits  two 
distinct  life  histories,  a  resident  stream 
form  of  generally  smaller  fish  and  the 
larger  lake  dwelling  kamloops  form 
(Huston  1994;  Behnke  1986;  Behnke 
1992).  The  Kootenai  River  drainage 
interior  redband  trout  is  on  the 
northeastern  periphery  of  the 
subspecies’  range  and  is  believed  to  be 
important  as  a  potential  source  of 
diversity  and  adaptability  (Doug 
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Perkinson,  Kootenai  National  Forest,  in 
litt.  1993). 

The  petitioners  state  that  based  on 
genetic  analysis  of  trout  samples  from 
60  sites  in  the  Kootenai  River  drainage, 
researchers  have  identified  five 
remaining  pure  strain  populations  of 
interior  redband  trout  in  Montana. 

These  five  stream  populations  presently 
occupy  approximately  56  kilometers  (35 
miles)  of  stream  (Doug  Perldnson, 
Kootenai  National  Forest,  in  litt.  1994). 
The  petitioners  assert  that  these 
popiilations  have  a  high  likelihood  of 
being  the  only  native  populations 
remaining  in  Montana.  The  petitioners 
also  state  there  are  no  documented 
stream  populations  of  interior  redband 
trout  in  the  State  of  Idaho. 

Any  species  that  is  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range  may  be  declared  an 
endangered  species  vmder  the  Act  (50 
CFR  424.02(e)).  The  term  “species”  is 
defined  in  50  CFR  424.02(k)  as  “any 
species  or  subspecies  *  *  *  and  any 
^stinct  population  segment  of  any 
vertebrate  species  that  interbreeds  when 
mature.”  Thus  the  first  deliberation  is 
whether  the  Kootenai  River  population 
of  interior  redband  trout  is  a  recognized 
subspecies  or  distinct  population  that 
interbreeds. 

Following  receipt  of  the  petition  the 
Service  frnmd  additional  evidence  of 
native  redband  trout,  both  pure 
populations  and  the  presence  of  genetic 
material,  in  other  tributaries  in  the 
Kootenai  drainage.  These  data  indicate 
that  interior  redband  trout  in  the 
Kootenai  drainage  may  be  more  widely 
distributed  than  previously  assvimed 
(Perkinson  1994A).  The  Idaho 
Conservation  Data  Center,  in  litt.  1994, 
cites  populations  of  interior  redband 
trout  in  the  following  drainages  in 
Idaho — ^Weiser,  Payette,  Boise,  Bruneau, 
Owyhee,  and  Wood,  and  numerous 
tributaries  to  the  Snake  River.  The 
Service  examined  evidence  of 
additional  pure  redband  trout 
populations  above  Kootenai  Falls,  a 
presruned  isolating  barrier  for  the 
Kootenai  River  redband  trout  (Leary 
1994).  This  evidence  indicates  nearly 
pure  populations  of  redband  trout 
outside  the  subspecies  presumed  home- 
range  (Perkinson  1994C).  The  literature 
also  indicates  interior  rainbow  trout 
genetic  material  in  numerous  fish 
populations  upstream  from  Kootenai 
Falls  in  the  Kootenai  River  drainage 
(Huston  1994,  Perkinson  1994A).  A 
Service  review  of  the  Uterature  and 
discussions  with  regional  fisheries 
biologists  reveals  an  ongoing  debate 
about  the  definition  of  interior  redband 
trout.  Presently  there  appears  to  be 
general  agreement  that  the  interior 


rainbow  trout  “complex”  includes 
redbfmd  trout  of  the  Columbia  basin  east 
of  the  Cascade  Range  up  to  barrier  falls, 
and  including  anadiomous  steelhead, 
making  the  distribution  of  this 
subspecies  wide  and  diverse. 

The  petitioners  did  not  provide 
supporting  data  or  literature  to 
substantiate  the  cleiim  that  the  interior 
redband  trout  residing  in  the  Kootenai 
River  drainage  of  Montana,  and  possibly 
Idaho,  constitute  a  separate  and  distinct 
vertebrate  population  segment  that  is 
genetically,  physically,  or  is  othewise 
distinct  fifom  other  redband  trout 
populations,  or  that  these  fish  are 
significant  to  the  survival  of  redband 
trout  populations  that  occupy  himdreds 
of  miles  of  habitat  in  the  inland 
northwest.  In  addition  these  fish  do  not 
constitue  a  significant  portion  of  the 
ra^e  of  the  interior  redband  trout. 

'me  Service  concludes  that  the  data 
contained  in  the  petition,  referenced  in 
the  petition,  and  otherwise  available  to 
the  Service  d^s  not  present  substantial 
information  tnat  the  petitioned  actions 
may  be  warranted.  'The.  Service  will 
retain  the  interior  redband  trout  as  a 
category  2  candidate,  and  will  continue 
to  seek  information  regarding  the  status 
or  threats  to  the  subspecies.  If  additional 
data  becomes  available  in  the  future,  the 
Service  may  reassess  the  listing  priority 
for  this  subspecies  or  the  ne^d  for 
listing. 

References  cited:  A  complete  list  of  all 
references  cited  herein  are  available  upon 
request  from  the  Boise  Field  Office  (see 
ADDRESSES  section). 

Authon  The  primary  author  of  this 
document  is  Patricia  Uahr,  U.S.  Fish  and 
Wildlife  Service,  (see  ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1531  et 
seq.). 

Dated:  July  11, 1995. 

Bnioe  Blanchard, 

Acting  Director,  Fish  and  Wildlife  Service. 

[FR  Doc.  95-19550  Filed  8-7-95;  8:45  am] 
BILUNQ  CODE  4310-86-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Chapter  VI 

p.D.  0731 95A] 

Coral  Reef  Resources  of  Puerto  Rico 
and  the  U.S.  Virgin  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Notice  of  availability  of  a  fishery 
management  plan;  and  request  for 
comments. 


SUMMARY:  NMFS  announces  that  the 
Caribbean  Fishery  Management  Coimcil 
has  submitted  a  Fishery  Management 
Plan  for  Corals  and  Reef  Associated 
Plants  and  Invertebrates  of  Puerto  Rico 
and  the  U.S.  Virgin  Islands  (FMP)  for 
review  by  NMFS.  Written  comments  are 
requested  form  the  public. 

DATES:  Written  comments  must  be 
received  on  or  before  October  10, 1995. 
ADDRESSES:  Comments  must  be  mailed 
to  the  Southeast  Regional  Office,  NMFS, 
9721  Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702. 

Requests  for  copies  of  the  FMP,  which 
includes  em  environmental  impact 
statement  and  a  regulatory  impact 
review,  should  be  sent  to  the  Caribbean 
Fishery  Management  Coimcil,  268 
Munoz  Rivera  Avenue,  Suite  1108,  San 
Juan,  PR  00918-2577,  809-766-5926. 
FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  Cranmore,  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act) 
requires  that  a  council-prepared  fishery 
management  plan  be  submitted  to 
NMFS  for  review  and  approval, 
disapproval,  or  partial  ^sapproval.  The 
Magnuson  Act  also  requires  that  NMFS, 
upon  receiving  a  fishery  management 
plan,  immediately  publish  a  notice  that 
it  is  imavailable  for  public  review  and 
comment. 

This  FMP  proposes  to  (1)  Prohibit  the 
use  of  chemicals,  plants,  plant-derived 
toxins,  and  explosives  to  take  coral  reef 
resources  in  the  exclusive  economic 
zone  (EEZ)  around  Puerto  Rico  and  the 
U.S.  Virgin  Islands;  (2)  limit  allowable 
harvest  in  the  EEZ  to  dip  nets  and  slurp 
guns  or  by  hand;  and  (3)  prohibit  the 
possession  or  sale  of  stony  corals, 
gorgonians,  and  live  rock  (prohibited 
species)  taken  in  the  EEZ. 

'The  Director,  Southeast  Region, 
NMFS,  based  on  a  preliminary 
evaluation  of  the  FMP,  has  disapproved 
the  proposed  adoption  of  certain  state 
permit  systems  for  harvesters  and 
dealers  of  coral  reef  resources  and  for 
the  taldng  of  prohibited  species  for 
.  scientific,  educational,  or  restoration 
purposes.  His  action  was  based  on  a 
determination  that  the  state  permit 
systems  for  coral  reef  resources  are  not 
yet  fully  developed  and  that  state 
regulations  authorizing  such  permits, 
where  they  exist,  do  not  satisfy  the 
Administrative  Procedure  Act,  the 
Magnuson  Act,  and  other  applicable 
laws. 
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Proposed  regulations  to  implement 
those  measures  of  the  FMP  that  were  not 
disapproved  based  on  the  preliminary 
evaluation  are  scheduled  for  publication 
within  15  days. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  3, 1995. 

Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  95-19523  Filed  8-3-95:3:49  pm] 
BILUNG  CODE  3S10-22-M 

50  CFR  Parts  649, 650,  and  651 

p.D.  072695B] 

New  England  Fishery  Management 
Council;  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Cotmcil)  will 
hold  a  2-day  public  meeting  to  consider 
actions  affecting  New  England  fisheries 
in  the  exclusive  economic  zone. 

DATES:  The  meeting  will  begin  on 
Thursday,  August  10, 1995,  at  9:30  a.m. 
and  on  Friday,  August  11, 1995,  at  8:30 
a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  King’s  Grant  Inn,  Route  128  and 
Trask  Lane,  Danvers,  MA  01923; 
telephone:  (508)  774-6800.  Requests  for 
special  accommodations  should  he 
addressed  to  the  New  England  Fishery 
Management  Council,  5  Broadway, 
Saugus,  MA  01096-1097;  telephone: 
(617) 231-0422. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  G.  Marshall,  Executive  Director, 
(617)  231-0422. 

SUPPLEMENTARY  INFORMATION: 


August  10, 1995 

The  August  10, 1995,  session  will 
begin  with  a  report  from  the  Northeast 
Fisheries  Science  Center  on  the  scallop 
and  haddock  assessments  developed  at 
the  20th  Stock  Assessment  Workshop. 
During  the  afternoon  session,  the 
Council  will  discuss  the  projected 
timetable  for  development  of 
Amendment  7  to  the  Fishery 
Management  Plan  for  the  Northeast 
Multispecies  Fishery  (Multispecies 
FMP),  a  proposed  change  (Framework 
Adjustment  12)  in  the  multispecies 
regulations  relating  to  harbor  porpoise 
mitigation  and  the  status  of  work  on 
Amendment  5  to  the  Fishery 
Management  Plan  for  the  Atlantic  Sea 
Scallop  Fishery.  There  will  also  be 
Monkfish  Subcommittee  reports  on  gear 
conflict  issues  and  discussion  on 
progress  toward  development  of  a 
fishery  management  plan  for  monkfish. 

Abbreviated  Rulemaking  Action — 
Northeast  Multispecies 

The  Council  will  consider  initial 
action  to  adjust  the  Multispecies  FMP 
under  the  framework  for  abbreviated 
rulemaking  contained  in  50  CFR  651.40. 
The  Coimcil  will  accept  comments  on 
the  framework  adjustment  that  would 
reconfigure  the  midcoast  time/area 
closure  to  reduce  harbor  porpoise 
bycatch  in  the  sink  gillnet  fishery.  The 
Council  is  considering  a  change  in  area 
and  duration  of  the  closure  and  the 
possibility  of  incorporating  the  use  of 
acoustic  alarms  to  reduce  harbor 
porpoise  mortality.  This  will  be  the  first 
Council  meeting  under  the  process  for 
ft’amework  adjustments.  A  second 
discussion  will  occur  at  a  subsequent 
meeting,  as  yet,  unspecified.  If  the 
Director,  Northeast  Region  NMFS 
(Regional  Director),  concurs  with  the 
Council’s  recommendation,  he  will 
publish  the  changes  as  a  proposed  or 
final  rule  in  the  Federal  Register. 


August  11, 1995 

At  8:30  a.m.,  the  Council  will  convene 
to  elect  officers  for  1995-96.  Following 
elections,  the  Council’s  State 
Department  member  will  report  on 
international  issues,  including 
Northwest  Atlantic  Fisheries 
Organization  implementing  legislation 
(Senate  bill  #267).  The  Council  will 
then  address  the  contents  of  a  public 
hearing  document  on  a  proposed 
amendment  to  the  Fishery  Management 
Plan  for  the  American  Lobster  Fishery, 
which  contains  goals  for  reducing 
fishing  effort,  preventing  and 
eliminating  overfishing,  and  rebuilding 
the  lobster  stocks.  The  Council  may 
approve  the  substance  of  the  public 
hearing  document  at  this  meeting. 

The  Coimcil  will  then  hear  reports 
from  the  Chairman,  Council  Executive 
Director,  Regional  Director,  Northeast 
Fisheries  Science  Center  liaison,  Mid- 
Atlantic  Fishery  Management  Council 
liaison,  and  representatives  from  the 
Coast  Guard,  the  Atlantic  States  Marine 
Fisheries  Commission,  and  the  State 
Department.  Other  items  of  business 
may  be  added  to  the  agenda  as 
necessary. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Douglas  G.  Marshall  (see  ADDRESSES)  at 
least  5  days  prior  to  the  meeting  date. 

Authority:  16  U.S.C.  1801  etseq. 

Dated;  August  2, 1995. 

Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  95-19552  Filed  8-7-95;  8:45  am) 
BILUNG  CODE  3510-22-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 


Special  Committee  to  Review  the 
Government  in  the  Sunshine  Act 

ACTION:  Notice  of  public  hearing 
regarding  the  Government  in  the 
Stmshine  Act. 

SUMMARY:  The  ACUS  Special  Committee 
to  Review  the  Government  in  the 
Sunshine  Act  will  conduct  a  public 
hearing  to  take  testimony  and 
statements  firom  agency  officials  and 
members  of  the  public  concerning  the 
effectiveness  of  the  Government  in  the 
Sunshine  Act,  as  it  is  now  implemented 
by  federal  hoards  and  commissions. 

This  notice  is  pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463). 

DATES:  September  12, 1995, 9  a.m. 
LOCATION:  Washington,  DC  (venue  to  be 
annoimced). 

FOR  FURTHER  INFORMATION:  Jeffrey 
Lubbers,  (202)  254-7020. 
SUPPLEMENTARY  INFORMATION:  The  Chair 
of  the  Administrative  Conference  of  the 
US  (ACUS)  was  asked  by  letter,  signed 
by  over  one  dozen  current  and  former 
commissioners  of  multi-member 
agencies  and  several  private 
organizations,  to  review  the 
effectiveness  of  the  Government  in  the 
Sunshine  Act.  The  signatories  of  the 
letter  stated  strong  support  for  the  Act’s 
underlying  goal  of  enhancing  public 
understanding  of  agency 
decisionmaking,  but  expressed  concern 
as  to  whether  the  Act  is,  in  fact,  meeting 
this  goal  as  well  as  it  might.  They  also 
suggested  that  the  Act  may  have  a 
detrimental  effect  on  collegial 
deliberation  among  agency  members, 
thereby  reducing  the  overall  quality  of 
decisionmaking  at  multi-member 
agencies.  The  ^air  established  the 
Special  Committee  to  study  issues 
raised  by  the  letter. 

The  Committee,  in  its  open  meetings, 
has  heard  from  some  agency  officials 


and  reviewed  articles  written  for  ACUS 
and  others  to  the  effect  that  public 
meetings  under  the  Act  often  lack 
substantive  exchange  of  ideas  and 
collective  deliberation  on  issues  being 
decided.  In  addition,  the  Committee  has 
been  informed  that  the  restrictions 
imposed  by  the  Act  make  spontaneous 
collegial  discussions  difficult  or 
impossible  as  a  general  matter, 
adversely  affecting  the  establishment  of 
agency  agendas  and  promoting 
inefficient  practices  within  agencies.  As 
a  result,  the  Committee  is  concerned 
that  the  public  does  not  receive  the 
information  or  access  to  the 
governmental  decisionmaking  process 
that  the  Act  was  intended  to  provide. 

The  Committee  has  determined  that  a 
public  hearing  is  warranted  to  address 
proposed  suggestions  for  changes  in  the 
Act  (or  in  agency  behavior)  that  will 
increase  collegial  decisionmaking 
among  the  members  of  multi-member 
agencies,  and  at  the  same  time  improve 
the  public’s  access  to  the  agency’s 
deliberative  process. 

Toward  that  end,  the  Special 
Conunittee  hereby  provides  notice  of  the 
public  hearing  and  invites  the 
participation  of  agency  officials  and 
other  interested  persons.  It  would  be 
helpful  if  participants  would  be 
prepared  to  discuss  or  suggest  specific 
proposals  for  improving  public  access  to 
agency  decisionmaking  processes  and 
the  quality  of  agency  decisionmaking  in 
agencies  subject  to  the  Sunshine  Act. 

The  following  proposals  are  under 
preliminary  consideration  by  the 
Committee  and  are  suggested  for  the 
purpose  of  framing  the  discussion  at  the 
public  hearing.  It  should  be  noted  that 
the  order  of  the  proposals  is  of  no 
particular  significance.  It  may  be 
appropriate  to  consider  some  proposals 
in  combination  or  partial  combination 
with  others,  or  to  consider 
recommending  some  or  all  of  them  on 
a  pilot  basis. 

(1)  Tbe  Act  could  be  amended  to 
cover  only  meetings  of  the  full  board  or 
commission. 

(2)  The  Act  could  be  amended  to 
allow  subgroups  of  the  full  membership 
of  the  board  or  commission  to  discuss 
matters  in  closed  session,  provided  that 
these  matters  would  later  be  the  subject 
of  open  meetings. 

(3)  The  Act  could  be  amended  by  (1) 
expanding  the  current  definition  of 
“meeting”  to  include  all  get-togethers  of 


a  quonun  of  agency  members  to  discuss 
any  agency  business,  (i.e.,  without 
regard  to  whether  they  “determine” 
agency  business)  while  also  (2) 
permitting  any  such  meeting  to  be  held 
in  closed  session  if  minutes  of  the 
meeting  were  released  to  the  public 
shortly  after  the  meeting.  (However, 
decisions  by  the  members  of  an  agency 
would  either  have  to  be  voted  on  in 
public  meetings  or  pursuant  to  seriatim 
or  notation  voting.) 

(4)  The  Act  coijdd  be  amended  to 
allow  the  closing  of  additional 
categories  of  meetings  without  notice  (or 
with  shorter  notice),  provided  that 
minutes  or  transcripts  of  closed 
meetings  are  released  soon  thereafter. 

(5)  The  Act  could  be  amended  to 
include  additional  exemptions,  such  as 
for  agency  consideration  of  legislative 
and/or  budgetary  matters — or  where  the 
agency  certifies  that  such  matters 
involve  especially  sensitive  issues. 

(6)  The  Act  could  be  amended  so  that 
the  open  meeting  requirements  do  not 
apply  to  discussions  of  agency  actions 
that  will  be  later  embodied  in  a 
published  opinion  and  order  or  similar 
form  of  agency  determination  in  which 
the  agency  members  set  forth  their 
individual  votes  and  the  rationale  and 
basis  for  their  determination 
(collectively  and/or  individually  to  the 
extent  that  individual  views  may  differ 
from  the  collective  determination). 

(7)  The  Act  could  be  amended  to 
remove  from  coverage  any  discussion'of 
a  proposed  rulemaking  proceeding  so 
long  as  the  discussion  occurs  before  the 
publication  of  a  notice  of  proposed 
rulemaking  [with  or  without  release  of 
minutes  or  summaries  soon  thereafter). 

(8)  The  Act  could  be  amended  to 
allow  closed  meetings  (if  no  votes  are 
taken)  on  pending  rulemaking 
proceedings,  so  long  as  the  discussions 
occur  during  the  comment  period,  or 
only  up  to  some  specified  time  before 
the  proposed  rule  is  subject  to  a  vote 
[with  or  without  release  of  minutes  or 
summaries  soon  thereafter). 

(9)  The  Act  could  be  amended  to 
require  that  any  votes  taken  through 
notation  voting,  that  would  otherwise  be 
required  to  be  taken  at  an  open  meeting, 
be  subject  to  discussion,  upon  the 
request  of  an  agency  member,  in  a 
subsequent  open  meeting. 

(10)  Agencies  could  be  encoiuraged  to 
develop  regulations  (or  policies)  that 
maximize  the  amount  of  information 
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provided  before,  during  and  after  agency 
meetings.  Meeting  notices  could  be 
published  further  in  advance  of  the 
meetings  where  feasible;  such  notices 
could  provide  more  complete 
summaries  of  upcoming  agenda  items; 
relevant  non-privileged  documents 
could  be  provided  before  or  during 
meetings;  closed  circuit  television 
coverage  of  meetings  could  be  provided; 
and  minutes,  summaries,  and  decisional 
opinions  could  be  provided  as  soon  as 
feasible  after  meetings. 

The  above  list  of  possible 
recommendations  is  only  tentative  and 
your  creative  ideas  are  encouraged. 

If  you  are  interested  in  participating 
in  this  public  hearing,  please  send  your 
written  request  to  Jefft^y  Lubbers, 

ACUS,  2120  L  Street  NW,,  Suite  500, 
Washington,  DC  20037.  You  should 
indicate  why  you  are  interested,  what 
organization,  if  any,  you  represent,  and 
give  a  very  brief  summary  of  the  points 
to  be  covered  in  your  testimony.  Please 
also  indicate  whether  you  have  any 
special  needs.  Requests  should  be 
submitted  by  August  25, 1995. 

ACUS  reserves  the  right  to  limit 
participation  to  a  feasible  number  of 
participants,  to  group  participants  on 
panels,  to  ask  participants  with  similar 
views  to  select  a  group  representati  ve, 
and  to  limit  the  time  for  participation. 
Generally,  participants  should  expect  to 
limit  their  prepared  remarks  to  no  more 
than  10  minutes.  Shortly  after  August 
25,  ACUS  will  notify  requesters  of  the 
proposed  heeiring  schedule  and  of  the 
list  of  participants. 

Written  submission  firom  participants 
and  others  are  welcomed.  Unless  it  is  a 
financial  hardship,  participants  should 
provide  20  copies  of  such  submissions 
to  Jeffrey  Lubbers  at  the  above  address 
by  September  5, 1995.  Others  wishing  to 
provide  written  comments  should 
provide  a  single  copy  to  Mr.  Lubbers  by 
September  12.  Attendance  at  the  public 
hearing  is  open  to  the  public. 

Dated:  August  2, 1995. 

Jefiftey  S.  Lubbers, 

Research  Director. 

IFR  Doc.  95-19478  Filed  8-7-95;  8:45  am] 
BILUNG  CODE  ei10-01-W 


Special  Committee  to  Review  the 
Government  in  the  Sunshine  Act 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  notice  is  hereby  given  of  a  meeting 
of  the  Special  Committee  to  Review  the 
Government  in  the  Sunshine  Act,  of  the 


Administrative  Conference  of  the 
United  States. 

DATES:  Wednesday,  September  20, 1995, 
2:00  PM. 

LOCATION:  Office  of  the  Chairman, 
Administrative  Conference,  2120  L 
Street,  NW.,  Suite  500  (Library,  5th 
Floor),  Washington,  DC. 

FOR  FURTHER  INFORMATION:  Jeffi-ey  S. 
Lubbers,  Office  of  the  Chairman, 
Administrative  Conference  of  the 
United  States,  2120  L  Street,  NW.,  Suite 
500,  Washington,  DC  20037,  Telephone: 
(202)  254-7020. 

SUPPLEMENTARY  INFORMATION:  The 
Special  Committee  to  Review  the 
Government  in  the  Simshine  Act  will 
meet  to  consider  the  results  of  the 
public  hearing  to  be  held  on  September 
12, 1995. 

Attendance  at  the  meeting  is  open  to 
the  interested  public,  but  limited  to  the 
space  available.  Persons  wishing  to 
attend  should  notify  the  Office  of  the 
Chairman  at  least  one  day  in  advance. 
The  chairman  of  the  committee,  if  he 
deems  it  appropriate,  may  permit 
members  of  the  public  to  present  oral 
statements  at  the  meeting.  Any  member 
of  the  public  may  file  a  written 
statement  v/ith  the  committee  before, 
during,  or  after  the  meeting.  Minutes  of 
the  meeting  will  be  available  on  request. 

Dated:  August  2, 1995. 

Jefiftey  S.  Lubbers, 

Research  Director. 

(FR  Doc.  95-19477  Filed  8-7-95;  8:45  ami 
BILUNQ  CODE  SIIO-OI-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

[No.  LS-e5-009] 

Sheep  Promotion,  Research,  and 
Information:  Certification  of 
Organizations  for  Eligibility  to  Make 
Nominations  to  the  Proposed  National 
Sheep  Promotion,  Research,  and 
Information  Board 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice.  < 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture’s 
(USDA)  Agricultural  Marketing  Service 
(AMS)  is  accepting  applications  ft-om 
State  sheep  producer  organizations, 
national  sheep  feeder  organizations,  as 
well  as  organizations  representing 
importers  of  sheep  or  sheep  products 
who  desire  to  be  certified  as  eligible  to 
nominate  sheep  producers,  sheep 
feeders,  or  importers  of  sheep  or  sheep 


products  for  appointment  to  the 
proposed  National  Sheep  Promotion, 
Research,  and  Information  Board 
(Board).  Importer  organizations 
representing  importers  of  only  raw  wool 
are  not  eligible  for  certification.  To 
nominate  a  sheep  producer  or  alternate 
producer  member,  a  sheep  feeder  or 
importer  member  to  the  Board, 
organizations  must  first  be  certified  by 
the  Secretary  of  Agriculture  (Secretary). 
Each  eligible  organization  must  submit 
an  official  application  form  to  AMS. 
Notice  is  also  given  that  upcoming 
appointments  are  anticipated  and  that 
during  a  period  to  he  established, 
nominations  will  be  accepted  from 
eligible  organizations. 

DATES:  Applications  for  certification 
must  be  received  by  close  of  business 
September  7, 1995. 

ADDRESSES:  Certification  forms  as  well 
as  copies  of  the  certification  procedures 
may  be  requested  firom  Ralph  L.  Tapp, 
Chief;  Marketing  Programs  Branch; 
Livestock  and  Seed  Division;  AMS, 
USDA;  Room  2606-S;  P.O.  Box  96456; 
Washington,  DC  20090-6456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp  on  202/720-1115. 
SUPPLEMENTARY  INFORMATION:  The  Sheep 
Promotion,  Research,  and  Information 
Act  of  1994  (Act),  (7  U.S.C.  7101  et 
seq.],  approved  October  22, 1994, 
authorizes  the  establishment  of  a  sheep 
and  wool  promotion,  research, 
education,  and  information  program. 
The  Act  provides  for  the  establishment 
of  a  Board.  The  120-member  Board  will 
consist  of  85  sheep  producers,  10  sheep 
feeders,  and  25  importers  of  sheep  and 
sheep  products  appointed  by  the 
Secretary.  The  duties  and 
responsibilities  of  the  Board  are 
provided  for  under  the  Act. 

The  Secretary  shall  certify  any  State 
sheep  producer,  national  sheep  feeder, 
or  importer  organization  that  meets  the 
eligibility  criteria  established  under  the 
Act.  Those  organizations  that  meet  the 
eligibility  criteria  specified  under  the 
Act  will  be  certified  as  eligible  to 
nominate  members  for  appointment  to 
the  Board  to  ensure  that  nominees 
represent  the  interests  of  sheep 
producers,  feeders,  and  importers. 

The  Act  provides  that  the  members  of 
the  Board  shall  serve  for  terms  of  3 
years,  except  that  appointments  to  the 
initially  established  Board  shall  be 
proportionately  for  1-,  2-,  and  3-year 
terms.  No  person  may  serve  more  than 
two  consecutive  3  year  terms,  except 
that  an  elected  officer  of  the  Board  shall 
not  be  subject  to  term  limits  while  they 
hold  office.  USDA  will  announce  when 
nominations  will  be  due  firom  eligible 
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organizations  and  when  any  subsequent 
nominations  are  due  when  a  vacancy 
does  or  will  exist.  The  Board  positions 
to  be  filled  are  as  follows: 


State  or  unit  vacancies 


Number  of 
representa¬ 
tives 


Alabama . 

Alaska  . . 

Arizona . 

Arkansas . 

California . 

Colorado . 

Connecticut . 

Delaware . 

Florida . . 

Georgia . 

Hawaii . 

Idaho . . 

Illinois . 

Indiana . . 

Iowa . 

Kansas  . 

Kentucky . 

Louisiana  . 

Metine . . 

Marylarxj . 

Massachusetts  . 

Michigan  . 

Minnesota  . 

Mississippi  . 

Missouri  . 

Montana . 

Nebraska  . 

Nevada  . 

New  Hampshire 

New  Jersey . 

New  Mexico . 

New  York . 

North  Carolina  . 
North  Dakota  ... 

Ohio  . i . 

OWahoma  . 

Oregon . 

Penhsylvania  ... 
Rhode  Island  ... 
South  Carolina  . 
South  Dakota  ... 

Tennessee . . 

Texas . . 

Utah  . 

Vermont . 

Virginia . 

Washington . 

West  Virginia  .. 

Wisconsin  . 

Wyoming . 

Feeders . 

Importers . 


1 

1 

1 

1 

5 

4 
1 
1 
1 
1 
1 
2 
1 
1 
2 
1 
1 
1 
1 
1 
1 
1 
2 
1 
1 

5 
1 
1 
1 
1 
2 
1 
1 
2 
1 
1 
2 
1 
1 
1 

4 
1 

10 

3 

1 

1 

1 

1 

1 

5 
10 
25 


In  addition,  each  State  with  only  one 
producer  Board  member  is  authorized  to 
have  an  alternate  producer  member  so 
that  the  State  may  have  representation 
at  Board  meetings  when  the  producer 
member  cannot  attend.  . 

Any  eligible  State  sheep  producer, 
national  feeder,  or  importer  organization 
that  is  interested  in  being  certified  to 
nominate  producers,  feeders,  or 
importers  for  appointment  to  the  Board, 
must  complete  and  submit  an  official 
“Application  for  Certification  of 


Organization,”  form  which  must  be 
received  by  close  of  business  September 
7, 1995. 

Only  those  organizations  that  meet 
the  criteria  for  certification  of  eligibility 
specified  under  section  5(c)(1)(B)  and 
section  5(c)(3)  (B)  and  (C)  under  the  Act 
are  eligible  for  certification.  Those 
criteria  are: 

(a)  Feeder  and  Importer 
Organizations.  Requirements  for 
certification. 

(1)  The  active  membership  of  the 
organization  includes  a  significant 
number  of  feeders  or  importers  in 
relation  to  the  total  membership  of  the 
organization; 

(2)  There  is  evidence  of  stability  and 
permanency  of  the  organization;  and 

(3)  The  organization  has  a  primary 
and  overriding  interest  in  representing 
the  feeder  or  importer  segment  of  the 
sheep  industry. 

(b)  For  State  sheep  producer 
organizations: 

(1)  The  geographic  territory  covered 
by  the  active  membership  of  the 
organization; 

(2)  The  nature  and  size  of  the  active 
membership  of  the  organization, 
including  the  proportion  of  the  total 
number  of  active  producers  represented 
by  the  organization; 

(3)  Evidence  of  stability  and 
permanency  of  the  oiganization; 

(4)  Sources  from  which  the  operating 
funds  of  the  organization  are  derived; 

(5)  The  functions  of  the  organization; 
and 

(6)  The  ability  and  willingness  of  the 
organization  to  further  the  aims  and 
objectives  of  the  Act. 

A  primary  consideration  in 
determining  the  eligibility  of  a  State 
producer  organization  shall  be  whether; 

(1)  The  membership  of  the 
organization  consists  primarily  of 
producers  who  own  a  substantial 
quantity  of  sheep;  and 

(2)  An  interest  of  the  organization  is 
in  the  production  of  sheep. 

All  certified  organizations  will  be 
notified  simultaneously  in  writing  of  the 
beginning  and  ending  dates  of  the 
established  nomination  period  and  will 
be  provided  with  required  forms. 

The  names  of  qualified  nominees 
received  by  the  established  due  date 
will  be  submitted  to  the  Secretary  for 
consideration  as  appointees  to  the 
Board. 

The  information  collection 
requirements  referenced  in  this  notice 
have  been  submitted  to  by  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  imder  the  provisions  of  44 
U.S.C.,  chapter  35  and  have  been 
assigned  OMB  No.  0581-0093. 

Authority:  7  U.S.C.  7101  et  seq. 


Dated:  August  1, 1995. 

Lon  Hatamiya, 

Administrator. 

[FR  Doc.  95-19462  Filed  8-7-95;  8:45  ami 
BtLUNQ  CODE  3410-02-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.080195A] 

North  Pacific  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  North  Pacific  Fishery 
Management  Council’s  (Council)  Bering 
Sea/ Aleutian  Islands  Crab  Plan  Team 
will  meet  by  teleconference. 

DATES:  The  teleconference  will  be  held 
on  August  30, 1995,  beginning  at  9:00 
a.m.  (Alaska  Standard  Time). 

ADDRESSES:  Listening  stations  for  the 
public  will  be  made  available  in  Seattle, 
Juneau  and  Anchorage,  AK.  Please 
contact  the  Council  office  for  more 
information. 

Council  address:  North  Pacific 
Fishery  Management  Council,  P.O.  Box 
103136,  Anchorage,  AK  99510. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chris  Oliver,  North  Pacific  Fishery 
Management  Coimcil;  telephone:  (907) 
271-2809. 

SUPPLEMENTARY  INFORMATION:  The 
piirpose  of  the  meeting  is  to  review  and 
approve  the  crab  Annual  Area 
Management  Report  (also  called  the 
SAFE)  and  other  developments  with 
regard  to  crab  management. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Helen  Allen,  (907)  271-2809,  at  least  5 
working  days  prior  to  the  meeting  date. 

Dated:  August  1, 1995. 

Richard  W.  Surdi, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  95-19443  Filed  8-7-95;  8:45  am] 
BILUNQ  CODE  3510-22-F 
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p.D.  072895q 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  modification  1  to 
permit  844  (P503I),  an  amendment  of 
permit  908  (P503K),  and  a  denial  of 
modification  1  to  permit  908  (P503K). 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  issued  a  modification  and  an 
amendment  to  permits  authorizing  takes 
of  listed  species  incidental  to  sport¬ 
fishing  and  fish-stocking  activities, 
subject  to  certain  conditions  set  forth 
therein,  to  the  Idaho  Department  of  Fish 
and  Game  (IDFG)  and  has  denied  a 
permit  modification  request  from  IDFG. 
ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Office  of  Protected  Resources,  F/PR8, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713- 
1401):  and 

Environmental  and  Technical 
Services  Division,  F/NW03,  NMFS,  525 
NE  Oregon  Street,  Portland,  OR  97232- 
4169  (503-230-5400). 

SUPPLEMENTARY  INFORMATION: 
Modification  1  to  permit  844  and  the 
amendment  of  permit  908  were  issued 
under  the  authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  217-222). 

On  July  14, 1995,  modification  1  to 
permit  844  was  issued  to  IDFG  (P503I). 
Permit  844  authorizes  an  incidental  take 
of  adult  and  juvenile,  listed.  Snake 
River  spring/ summer  chinook  salmon 
[Oncorhynchus  tshawytscha)  and  adult, 
listed.  Snake  River  fall  chinook  salmon 
[Oncorhyiichus  tshawytscha]  associated 
with  the  State  of  Idaho’s  sport-fishing 
activities. 

For  modification  1,  IDFG  is 
authorized  for  an  incidental  take  of 
residual,  listed.  Snake  River  sockeye 
salmon  [Oncorhynchus  nerka] 
associated  with  a  kokanee  fishery  in 
Redfish  Lake  in  July  1995  only.  The 
fishery  is  being  allowed  as  a  kokanee 
control  measure.  Although  kokanee  are 
not  part  of  the  Snake  River  sockeye 
salmon  Evolutionarily  Significant  Unit, 
angler  retention  of  Redfish  Lake 
kokanee  has  not  been  allowed  since 
1992  because  of  the  potential  incidental 
harvest  of  listed  residual  sockeye, 
visually  indistinguishable  firom 
kokanee.  Possibly  due  to  the  lack  of 
harvest  and  competition  with  juvenile 


sockeye  salmon,  the  Redfish  Lake 
kokanee  population  is  estimated  to  have 
approximately  doubled  since  1991. 

A  reduction  of  the  kokanee 
population  in  Redfish  Lake  is  desirable, 
because  kokanee  compete  directly  with 
listed  sockeye  sahnon  for  food  and 
habitat.  The  abundant  kokanee 
population  in  Redfish  Lake  threatens 
IDFG’s  effort  to  re-establish  the  listed 
sockeye  salmon’s  productivity  in  the 
lake.  Re-opening  the  kokanee  fishery 
was  determined  to  be  the  most  effective 
and  the  only  feasible  way  to  reduce  the 
kokanee  population  in  1995.  Juvenile, 
listed.  Snake  River  sockeye  salmon 
produced  from  IDFG’s  captive 
broodstock  program  are  not  expected  to 
be  taken.as  a  result  of  the  kokanee 
fishery,  because  they  are  too  small  to  be 
captured  by  angling.  Modification  1  is 
valid  in  1995  only.  Permit  844  expires 
on  April  30, 1998. 

On  July  26, 1995,  an  amendment  of 
Permit  908  was  issued  to  IDFG  (P503K). 
Permit  908  authorizes  an  incidental  take 
of  listed  Snake  River  salmon  associated 
with  IDFG’s  fish-stocking  activities  to 
support  recreational  fisheries  in  Idaho. 

For  the  amendment,  a  condition  in 
the  permit  was  revised  to  describe  the 
procedure  that  IDFG  must  follow  when 
trout-stocking  is  proposed  in  a  Stanley 
Basin  lake  where  listed  sockeye  salmon 
are  being  reintroduced.  The  condition 
was  revised  in  response  to  the  issuance 
of  modification  6  to  permit  795  on  June 
23, 1995,  which  authorized  releases  of 
juvenile,  listed,  artificially-propagated. 
Snake  River  sockeye  salmon 
[Oncorhynchus  nerka)  into  Pettit  Lake 
in  Idaho  in  1995  approximately  3  weeks 
after  the  last  rainbow  trout  have  been 
stocked  in  the  lake.  The  revised 
condition  also  describes  the  monitoring 
requirements  of  any  dual  fish-stocking 
scenario  of  this  kind.  The.  amendment  is 
valid  for  the  duration  of  the  permit. 
Permit  908  expires  on  December  31, 
1998. 

Notice  was  published  on  March  9, 
1995  (60  FR  12913)  that  an  application 
had  been  filed  by  IDFG  for  modification 
1  to  permit  908,  IDFG  requested 
authorization  to  stock  Redfish  Lake  with 
hatchery  rainbow  trout  in  1995  and 
beyond  to  provide  a  recreational  fishing 
opportunity  in  the  lake.  With  the 
modification  request,  IDFG  submitted 
data  that  support  the  assertion  that 
hatchery  rainbow  trout  releases  in 
Redfish  Lake  would  not  undermine 
endangered  sockeye  salmon  recovery 
efforts. 

On  July  26, 1995,  NMFS  denied  the 
modification  request  of  permit  908, 
because,  given  the  importance  of 
Redfish  I^e  in  listed  sockeye  salmon 
recovery  efforts,  and  given  the  existing 


data  gaps  regarding  interactions 
between  stocked  trout  and.  listed 
sockeye  salmon  (i.e.  predation  and 
competition),  the  potential  risk  of 
planting  catchable  trout  in  Redfish  Lake 
is  too  great. 

Issuance  of  these  permit  actions,  as 
required  by  the  ESA,  was  based  on  the 
finding  that  such  actions:  (1)  Were 
applied  for  in  good  faith,  (2)  will  not 
operate  to  the  disadvantage  of  the  listed 
species  that  are  the  subject  of  the 
permits,  and  (3)  are  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA  and  the  NMF.S 
regulations  governing  listed  species 
permits. 

Dated:  July  28, 1995. 

Margaret  Lorenz, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

[FR  Doc.  95-19554  Filed  8-7-95;  8:45  ami 
BILUNQ  CODE  3510-22-F 


p.D.  0731 95F] 

Marine  Mammals 

agency:  National  Marine  Fisheries 
Service,  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  Permit  No.  841 
(P129J). 

SUMMARY:  Notice  is  hereby  given  that  a 
request  for  modification  of  Permit  No. 
841  submitted  by  Bruce  R.  Mate,  Oregon 
State  University,  Newport,  OR  97365- 
5296  has  been  granted. 

ADDRESSES:  Documents  submitted  in 
connection  with  this  permit  are 
available  for  review  in  the  following 
offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  NOAA,  1315  East- 
West  Hwy,,  Silver  Spring,  MD  20910 
(301/713-2289): 

Director,  Noi^west  Region,  NMFS, 
NOAA,  7600  Sand  Point  Way,  NE  BIN 
C15700,  Seattle,  WA  98115  (206/526- 
6150): 

Director,  Southwest  Region,  NMFS, 
501  West  Ocean  Boulevard,  Suite  4200, 
Long  Beach,  CA  90802-4213  (310/980- 
4015);  and 

Director,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802  (907/586- 
7221). 

SUPPLEMENTARY  INFORMATION:  On  June 
21, 1995,  notice  was  published  in  the 
Federal  Register  (60  FR  32304)  that  a 
modification  of  Permit  No.  841  issued 
on  June  24, 1993,  had  been  requested  by 
the  above-named  individual.  The 
modification  has  been  granted  under 
authority  of  the  Marine  Mammal 
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Protection  Act  of  1972  (MMPA)  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531  et  seq.],  and  the 
regulations  governing  endangered  fish 
and  wildlife  (50  CFR  part  217-222). 

The  Permit  authorized  the  harassment 
of  up  to  200  each  of  blue  whales 
[Balaenoptera  musculus),  fin  whales  [B. 
physalus),  hmnpback  whales 
[Megaptera  novaeangliae],  and  gray 
whales  [Eschrichtius  robustus)  of  which 
50  would  tagged  with  an  Argos 
satellite-monitored  radio  transmitter 
and  biopsy  sampled  over  a  5-year 
period.  No  more  than  15  whales  of  each 
species  will  be  tagged  in  a  single  year. 

The  modification  authorized  up  to  55 
blue  whales  to  be  tagged  over  a  5-year 
period  and  the  restriction  to  limit  the 
number  of  whales  to  be  tagged  in  any 
one  year  was  removed. 

Issuance  of  this  Permit,  as  required  by 
the  ESA  of  1973,  is  based  on  a  finding 
that  the  Permit:  (1)  Was  applied  for  in 
good  faith;  (2)  does  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  Permit;  and 
(3)  is  consistent  with  the  piuposes  and 
policies  set  forth  in  section  2  of  the  ESA 
of  1973. 

Dated:  )uly  31, 1995. 

Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

(FR  Doc.  95-19553  Filed  8-7-95;  8:45  am] 
BILUNG  CODE  3S10-22-F 


p.D.  073195Q] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  modification  no.  1  to 
piermit  no.  934  (P281C). 

SUMMARY:  Notice  is  hereby  given  that 
the  request  for  modification  submitted 
by  Mr.  S.  Jonathan  Stem,  of  the  Marine 
Mammal  Research  Program,  Texas  A&M 
University,  Galveston,  TX,  has  been 
granted. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment, 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Director,  Southwest  Region,  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802-4213  (310/980-4001); 


Director,  Northwest  Region,  7600 
Sand  Point  Way,  NE,  BIN  C15700,  Bldg. 
1,  Seattle,  WA  98115-0070  (206/526- 
6150);  and. 

Director,  Alaska  Region,  P.O.  Box 
21688,  Juneau,  AK;  99802-1668  (907/ 
586-7221). 

SUPPLEMENTARY  INFORMATION:  On  June 
21, 1995,  notice  was  published  in  the 
Federal  Register  (60  FR  32304)  that  a 
request  to  modify  scientific  research 
permit  no.  934  had  been  received.  The 
modification  was  issued  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973- (16 
U.S.C.  1531  et  seq.),  and  the  regulations 
governing  endangered  species  permits 
50  CFR  parts  217-222). 

The  Permit  authorized  the  Holder  to 
photo-identify  and  biopsy  dart  minke 
whales  [Balaenoptera  acutorostrata), 
blue  whales  [B.  musculus),  fin  whales 
(B.  physalus),  sei  whales  [B.  borealis), 
humpback  whales  (Megaptera 
novaeangliae),  gray  whales  [Eschrictius 
robustus),  and  Idller  whales  [Orcinus 
orca). 

The  Permit,  as  modified,  authorized 
additional  harassment  and  biopsy 
darting  of  killer  whales  (Qtcjjius  orca) 
in  the  inland  waters  of  Washington 
State  for  purposes  of  scientific  research. 

Dated:  July  31, 1995. 

Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

(FR  Doc.  95-19441  Filed  8-7-95;  8:45  am] 
BILLING  CODE  3510-22-F 


P.D.  072895F] 

Marine  Mammals  and  Endangered 
Species 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  application  for  a 
scientific  research  permit  (P523A)^ 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Adam  Frankel,  Bioacoustics  Research 
Program,  159  Sapsucker  Woods  Rd., 
Ithaca,  NY  14850  has  applied  in  due 
form  for  a  permit  to  take  several  species 
of  marine  mammals  and  sea  turtles  for 
purposes  of  scientific  research. 

DATES:  Written  comments  must  be 
received  on  or  before  September  7, 

1995. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 


upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resoiurces,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Director,  Southwest  Region,  NMFS, 
NOAA,  501  West  Ocean  Boulevard, 

Suite  4200,  Long  Beach,  CA  90802-4213 
(301/980-4016). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Director,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Room  13130,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  request  would  be  appropriate. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Barone,  Permits  Division,  301/713- 
2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  imder  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  parts  217- 
222). 

The  permit  application  requests 
authorization  to  harass  marine 
mammals  and  sea  turtles  by  a  low 
frequency  sound  source  which  would  be 
located  near  Kohala,  HI,  at  a  depth  of  20 
m.  The  proposed  research  would  be 
conducted  over  a  5-year  period. 

Concurrent  with  ^e  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  July  31, 1995. 

Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

[FR  Doc.  95-19442  Filed  8-7-95;  8:45  am] 
BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 

action:  Notice. 


The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
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following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title  and  OMB  Control  Number:  DoD 
FAR  Supplement,  Part  215,  Contracting 
by  Negotiation,  and  Related  Clauses  at 
252.215-7001  and  252.215-7002;  OMB 
Control  Number  0704-0232. 

Type  of  Request:  Extension. 

Number  of  Respondents:  199,440. 

Responses  Per  Respondent:  1. 

Annual  Responses:  199,515. 

Average  Burden  Per  Response:  5 
hours. 

Annual  Burden  Hours:  910,500. 

Needs  and  Uses:  This  requirement 
provides  for  the  collection  of 
information  necessary  for  the 
negotiation  of  contracts,  and  to  perform 
cost  estimating  system  surveys. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  August  3, 1995. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  95-19534  Filed  8-7-95;  8:45  am) 
BILUNG  CODE  500<M>4-P 


Public  information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Forms,  and  OMB 
Control  Number:  DoD  FAR  Supplement, 
Part  242,  Contract  Administration,  and 
Related  Clauses  at  252.242-7003  and 
252.242-7004;  DD  Forms  375,  375C,  and 
1659;  OMB  Control  Number  0704-0250. 

Type  of  Request:  Extension. 


Number  of  Respondents:  154,550. 

Responses  per  Respondent:  1. 

Annual  Responses:  199,500. 

Average  Burden  per  Response:  3 
hours. 

Annual  Burden  Hours  (Including 
Recordkeeping):  676,500. 

Needs  and  Uses:  This  requirement 
provides  for  the  collection  of 
information  necessary  in  the  support  of 
the  administration  of  contracts.  It  is 
used  by  contract  administration 
personnel  to  determine  contractor 
progress  and  to  identify  factors  that  may 
delay  performance,  to  provide 
Government  bills  of  lading  to 
contractors,  to  determine  the 
reasonableness  of  insurance  and 
pension  costs  in  Government  contracts, 
and  to  determine  the  standard  of 
contractors’  material  management  and 
accounting  systems. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  August  3, 1995. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  95-19535  Filed  8-7-95;  8:45  am] 
BILUNG  CODE  6000-04-P 


Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  and  OMB 
Control  Number:  Department  of  Defense 
Application  for  Priority  Rating  for 
Production  or  Construction  Equipment: 
DD  Form  691;  OMB  Control  Number 
0704-0055. 


Type  of  Request:  Expedited 
Processing — Approval  date  requested: 
Thirty  days  following  publication  in  the 
Federal  Register. 

Number  of  Respondents:  655. 

Responses  Per  Respondent:  1. 

Annual  Responses:  655. 

Average  Burden  Per  Response:  1  hour. 

Annual  Burden  Hours:  655. 

Needs  and  Uses:  Executive  Order 
12919  delegates  to  DoD  the  authority  to 
require  certain  contracts  and  orders 
relating  to  approved  Defense  program  to 
be  accepted  and  performed  on  a 
preferential  basis.  This  program  assists 
contractors  in  more  expeditiously 
acquiring  industrial  equipment,  thereby 
providing  vital  weapons  systems  to  the 
Government  with  a  shorter  time  frame. 

Submission  of  DD  Form  691  provides 
contractors  the  means  to  apply  for  the 
necessary  rating. 

Affected  Pumic:  Business  or  other  for- 
profit;  not-for-profit  institutions. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  August  3, 1995. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  95-19536  Filed  8-7-95;  8:45  am] 
BILLING  CODE  5000-04-P 


Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Control  Number:  DoD 
FAR  Supplement,  Part  251,  Use  of 
Government  Sources  by  Contractors, 
and  Related  Clauses  at  252.251-7000 
and  252.251-7001;  OMB  Control 
Number  0704-0252. 
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Type  of  Request:  Reinstatement, 
without  change. 

Number  of  Respondents:  3,500. 

Responses  Per  Respondent:  3. 

Annual  Responses:  10,500. 

Average  Burden  Per  Response:  30 
minutes. 

Annual  Burden  Hours:  5,250. 

Needs  and  Uses:  This  requirement 
provides  for  the  collection  of  necessary 
information  from  contractors  relating  to 
contractor  authorization  to  order  under 
Federal  Supply  Schedules,  and 
contractor  requests  for  use  of 
Government  vehicles.  It  is  used  by 
contracting  officers  to  verify  that 
contractors  are  authorized  to  place  such 
orders  and  to  use  such  vehicles. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  August  3, 1995. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison  f 
Officer,  Department  ofD^ense. 

IFR  Doc.  95-19537  Filed  8-7-95;  8:45  am) 
BILUNQ  CODE  S00(MM-P 


Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Forms,  and  OMB 
Control  Number:  DoD  FAR  Supplement, 
Part  235,  Research  and  Development 
Contracting,  and  Related  Clauses  in  Peut 
252;  DD  Forms  2222,  and  2222-2;  OMB 
Control  Number  0704-0262. 

Type  of  Request:  Extension. 

Number  of  Respondents:  751. 

Responses  Per  Respondent:  1. 

Annual  Responses:  751. 


Average  Burden  Per  Response:  1  hour 
56  minutes. 

Annual  Burden  Hours:  1 ,45 1 . 

Needs  and  Uses:  This  requirement 
provides  for  the  collection  of  necessary 
information  relating  to  Research  and 
Development  (R&D)  contracting,  to 
include  short  form  R&D  contracting.  It  is 
used  by  the  contracting  officer  to 
determine  the  amount  of 
indemnification  under  fixed-price  and 
cost-type  R&D  contracts,  to  keep  track  of 
radio  fluency  authorizations  required 
imder  R&D  contracts  when  electronic 
equipment  is  being  used,  and  to  identify 
property  exceeding  $1,000  dollars 
acquired  under  R&D  contracts,  when 
title  does  not  vest  in  the  contractor. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefierson  Davis  Highway,  Suite  1204, 
Arhngton,  VA  22202-4302. 

Dated:  August  3f 1995. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  95-19538  Filed  8-7-95;  8:45  ami 
BILUNQ  CODE  SOOO-tM-P 


Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Control  Number:  DoD 
FAR  Supplement,  Part  237,  Service 
Contracting,  and  Related  Clause  at 
252.237-7019;  OMB  Control  Number 
0704-0331. 

Type  of  Request:  Expedited 
Processing — ^Approval  date  requested: 
Thirty  days  following  publication  in  the 
Federal  Register. 

Number  of  Respondents:  15,925. 


Responses  Per  Respondent:  1. 

Annual  Responses:  15,925. 

Average  Burden  Per  Response:  30 
minutes. 

Annual  Burden  Hours:  7,963 

Needs  and  Uses:  This  requirement 
provides  for  the  collection  of  necessary 
information  from  offerors  pertaining  to 
uncompensated  overtime.  Offerors 
submitting  proposals  in  response  to 
solicitations  of  $100,000  or  higher,  for 
services  being  acquired  on  the  basis  of 
the  nxunber  of  hours  to  be  provided, 
must  identify  uncompensated  overtime 
hours,  as  well  as  the  imcompensated 
overtime  rate  for  direct  charge  Fair 
Labor  Standards  Act — exempt  personnel 
included  in  their  proposals,  and  in 
subcontractor  proposals.  The 
information  collected  hereby,  will  be 
utilized  by  the  Government  to  ascertain 
cost  realism  of  proposed  labor  rates  for 
professional  employees. 

Affected  Public:  Business  or  other  for- 
profit;  pot-for-profit  institutions. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  August  3, 1995. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  95-19539  Filed  8-7-95;  8:45  am] 
BILLMQ  CODE  S000-04-P 


Office  of  the  Secretary 

Privacy  Act  of  1974;  Notice  to  Amend 
a  Record  System 

AGENCY:  Office  of  the  Secretary  of 
Defense,  DOD. 

ACTION:  Notice  to  amend  a  record 
system. 

SUMMARY:  Due  to  the  administrative 
transfer  of  the  Defense  Prisoner  of  War/ 
Missing  in  Action  Office  from  the 
Defense  Intelhgence  Agency  to  the 
Office  of  the  Secretary  of  Elefense,  the 
system  of  records  notice  LDIA  1728, 
entitled  Southeast  Asia  Operational 
Casualty  Records  will  become  the 
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responsibility  of  the  Under  Secretary  of 
Defense  for  Policy. 

The  Office  of  the  Secretary  of  Defense 
proposes  to  amend  its  inventory  of 
record  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a],  as  amended, 
by  adding  this  transferred  system  of 
records  notice.  The  transferred  system 
notice  is  being  amended  to  reflect  the 
change  of  responsihility  and  address. 

The  system  identifier  will  be  DUSDP  11, 
Southeast  Asia  Operational  Casualty 
Records. 

OATES:  The  eunendment  will  be  effective 
on  September  7, 1995,  unless  comments 
are  received  that  would  result  in  a 
contrary  determination. 

ADDRESSES:  Send  comments  to  Chief, 
Records  Management  and  Privacy  Act 
Branch,  Washington  Headquarter 
Services,  Correspondence  and 
Directives,  Directives  and  Records 
Division,  1155  Defense  Pentagon, 
Washington,  DC  20301-1155. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Cragg  at  (703)  695-0970  or  DSN 
225-0970. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Secretary  of  Defense  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

Due  to  the  administrative  transfer  of 
the  Defense  Prisoner  of  War/Missing  in 
Action  Office  from  the  Defense 
Intelligence  Agency  to  the  Office  of  the 
Secretary  of  Defense,  the  system  of 
records  notice  LDIA  1728,  entitled 
Southeast  Asia  Operational  Casualty 
Records  will  become  the  responsibility 
of  the  Under  Secretary  of  Defense  for 
Policy. 

The  Office  of  the  Secretary  of  Defense 
proposes  to  amend  its  inventory  of 
record  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
by  adding  this  transferred  system  of 
records  notice.  The  transferred  system 
notice  is  being  amended  to  reflect  the 
change  of  responsibility  and  address. 
The  system  identifier  will  be  DUSDP  11, 
Southeast  Asia  Operational  Casualty 
Records. 

The  proposed  amendments  are  not 
within  the  piuview  of  subsection  (r)  of 
the  Privacy  Act  (5  U.S.C.  552a),  as 
amended,  which  would  require  the 
submission  of  a  new  or  altered  system 
report  for  each  system.  The  specific 
changes  to  the  record  systems  being 
amended  are  set  forth  below  followed 
by  the  notice,  as  amended,  published  in 
its  entirety. 


Dated:  July  31, 1995. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Uaison 
Officer,  Department  of  Defense. 

LDIA  1728 

SYSTEM  NAME: 

Southeast  Asia  Operational  Casualty 
Records  (February  22, 1993,  58  FR 
10630). 

CHANGES 

***** 

SYSTEM  identifier; 

Delete  entry  and  replace  with  ’DUSDP 
11’. 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
’Defense  Prisoner  of  War/Missing  in 
Action  Office,  Office  of  the  Assistant 
Secretary  of  Defense  (International 
Security  Affairs),  Washington,  DC 
20301-2400.’ 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Delete  entry  and  replace  with 
’Individuals  having  knowledge  of 
persons  identified  as  casualties  during 
the  period  of  United  States  military 
involvement  in  Vietnam  and  Southeast 
Asia.  These  include,  but  are  not  limited 
to,  returnees,  confidential  sources, 
representatives  of  concerned 
organizations,  resident  aliens,  and 
foreign  sources.’ 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
’Records  included  in  the  system  are 
operational  and  information  reports, 
biographic  records,  personal  statements 
and  correspondence,  returnee 
debriefings,  interviews  and  media 
reports,  and  other  relevant  materials.’ 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  ’10 
U.S.C.  135,  ’Assistant  Secretaries  of 
Defense’,  and  E.O.  9397.’ 

purpose: 

Following  ’detailed’  delete  remainder 
of  the  paragraph  and  replace  with  ’and 
comprehensive  body  of  information 
concerning  Southeast  Asian  casualties. 
Data  is  used  to  produce  studies  and 
analytical  reports  furnished  as 
background  material  to  offices  and 
agencies  that  enunciate  and  promulgate 
National  policy  with  respect  to 
casualties  in  past  wars  in  which  the 
United  States  has  become  involved.’ 


ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUDINGCATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  EACH  SUCH  USE: 

Following  ’beginning  of  the’ 
substitute  ’OSD’s’  for  ’DIA’s’. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

storage: 

Delete  entry  and  replace  with  ’Paper 
files  in  folders  maintained  in  filing 
cabinets  and  automated  files  on 
ma^etic  media.’ 

retrievability: 

Delete  entry  and  replace  with 
’Retrieved  by  any  or  a  combination  of 
individual’s  name.  Social  Security 
Number,  or  source  reference  number  (in 
the  case  of  a  classified  source).’ 

safeguards: 

Delete  ’restricted  access  building 
protected  by  security  guards’  and 
replace  with  ’controll^  access  office’. 

retention  and  disposal: 

Delete  entry  and  replace  with 
’Records  in  this  system  will  be  retained 
for  one  year  after  the  President  and/or 
the  Secretary  of  Defense  annoimces  that 
the  accounting  for  the  missing  in 
Southeast  Asia  has  been  satisfactorily 
completed  and  the  POW/MIA  issue  is 
resolved.  Following  classification 
review,  case  files  will  be  retired  to  the 
National  Archives.’ 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
‘Defense  Prisoner  of  War/Missing  in 
Action  Office,  Office  of  the  Assistant 
Secretary  of  Defense  (International 
Security  Affairs),  Washington,  DC 
20301-2400.’ 

notification  procedure: 

Delete  ’Freedom  of  Information 
Office’  and  remainder  of  paragraph  and 
replace  with  ’Defense  Prisoner  of  War/ 
Missing  in  Action  Office,  Office  of  the 
Assistant  Secretary  of  Defense 
(International  Security  Affairs), 
Washington,  DC  20301-2400.’ 

Replace  second  paragraph  with 
’Individual  should-  provide  full  name. 
Social  Security  Number,  and  date  of 
birth.’ 

RECORD  ACCESS  PROCEDURES: 

Delete  ’Freedom  of  Information 
Office’  and  remainder  of  paragraph  and 
replace  with  ’Defense  Prisoner  of  War/ 
Missing  in  Action  Office,  Office  of  the 
Assistant  Secretary  of  Defense 
(International  Security  Affairs), 
Washington,  DC  20301-2400.’ 

Replace  second  paragraph  with 
’Requesting  individual  must  submit  full 
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name.  Social  Security  Nmnber,  date  of 
birth,  branch  of  military  service,  if 
applicable,  as  well  as  the  requester’s 
current  address,  and  telephone  number.’ 

CONTESTMG  RECORD  PROCEDURES: 

Replace  with  The  OSD’s  rules  for 
accessing  records,  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  contained  in  OSD 
Administrative  Instruction  No.  81;  32 
CFR  part  311;  or  may  be  obtained  from 
the  system  manager.’  , 

RECORD  SOURCE  CATEGORIES: 

Replace  with  ’Sources  for  the 
information  are  the  DoD  and  other 
Federal  agencies,  interviews  and 
debriefings  of  returnees,  confidential 
soiirces  and  other  individuals; 
representatives  of  concerned 
organizations;  resident  aliens;  foreign 
sources;  and  open  publications.’ 
***** 

DUSOP  11 
systbuname: 

Southeast  Asia  Operational  Casualty 
Records. 

system  location: 

Defense  Prisoner  of  War/Missing  in 
Action  Office,  Office  of  the  Assistant 
Secretary  of  Defense  (International 
Security  Affairs),  Washington,  DC 
20301-2400. 

CATEGORIES  OF  MDIVKHJALS  COVERED  BY  THE 
SYsrai: 

Individuals  having  knowledge  of 
persons  identified  as  casualties  during 
the  period  of  United  States  military 
involvement  in  Vietnam  and  Southeast 
Asia.  These  include,  but  are  not  limited 
to,  returnees,  confidential  soiuces, 
representatives  of  concerned 
organizations,  resident  aliens,  and 
foreign  sources. 

CATEGORES  OF  RECORDS  M  THE  SYSTEM: 

Records  included  in  the  system  are 
operational  and  information  reports, 
biographic  records,  personal  statements 
and  correspondence,  returnee 
debriefings,  interviews  and  media 
reports,  and  other  relevant  materials. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  135,  Assistant  Secretaries  of 
Defense  and  E.O.  9397. 

PURPOSE(S): 

Information  is  collected  to  develop  a 
detailed  and  comprehensive  body  of 
information  concerning  Southeast  Asian 
casualties.  Data  is  used  to  produce 
studies  and  analytical  reports  furnished 
as  background  material  to  offices  and 
agencies  that  enunciate  and  promulgate 
National  policy  with  respect  to 


casualties  in  past  wars  in  which  the 
United  States  has  become  involved. 

ROUTME  USES  OF  RECORDS  MAMTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a{b)(3)  as  follows: 

The  ‘Blanket  Routine  Uses’  set  forth  at 
the  beginning  of  the  OSD’s  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

POLIOES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Paper  files  in  folders  maintained  in 
filing  cabinets  and  automated  files  on 
magnetic  media. 

retrievabiuty: 

Retrieved  by  any  or  a  combination  of: 
individual’s  name.  Social  Security 
Number,  or  source  reference  number  (in 
the  case  of  a  classified  source). 

safeguards: 

Records  are  maintained  in  a 
controlled  access  office  and  are  stored 
in  a  seemed  vaulted  work  area.  Records 
are  accessible  only  to  authorized 
personnel  who  are  properly  screened, 
cleared  and  trained  in  the  protection  of 
privacy  information. 

retention  and  disposal: 

Records  in  this  system  will  be 
retained  for  one  year  after  the  President 
and/or  the  Secretary  of  Defense 
announces  that  the  accounting  for  the 
missing  in  Southeast  Asia  has  been 
satisfactorily  completed  and  the  POW/ 
MIA  issue  is  resolved.  Following 
classification  review,  case  files  will  be 
retired  to  the  National  Archives. 

system  manager(s)  and  address: 

Defense  Prisoner  of  War/Missing  in 
Action  Office,  Office  of  the  Assistant 
Secretary  of  Defense  (International 
Security  Affairs),  Washington,  DC 
20301-2400. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Defense 
Prisoner  of  War/Missing  in  Action 
Office,  Office  of  the  Assistant  Secretary 
of  Defense  (International  Security 
Affairs),  Washington,  DC  20301-2400. 

Individual  should  provide  full  name. 
Social  Security  Number,  and  date  of  . 
birth. 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Defense  Prisoner  of 
War/Missing  in  Action  Office,  Office  of 
the  Assistant  Secretary  of  Defense 
(International  Security  Affairs), 
Washington,  DC  20301-2400. 

Requesting  individual  must  submit 
full  name.  Social  Security  Number,  date 
of  birth,  branch  of  military  service,  if 
applicable,  as  well  as  the  requester’s 
current  address,  and  telephone  number. 

CONTESTING  RECORD  PROCEDURES: 

The  OSD’s  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  OSD  Administrative 
Instruction  No.  81;  32  CFR  part  311;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Sources  for  the  information  are  the 
DoD  and  other  Federal  agencies, 
interviews  and  debriefings  of  returnees, 
confidential  sources  and  other 
individuals;  representatives  of 
concerned  organizations;  resident 
aliens;  foreign  somces;  and  open 
publications. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  95-19548  Filed  8-7-95;  8:45  am) 
BILUNQ  CODE  5aOO-04-F 


Department  of  the  Air  Force 

Privacy  Act  of  1974;  Amend  and  Delete 
Systems  of  Records 

AGENCY:  Department  of  the  Air  Force, 
DOD. 

ACTION:  Amend  and  delete  systems  of 
records. 

SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  delete  one  and  amend 
five  systems  of  records  notices  in  its 
inventory  of  systems  of  records  notices 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 

DATES:  The  deletion  is  effective  August 
8, 1995.  The  amendments  will  be 
effective  on  September  7, 1995  imless 
comments  are  received  that  would 
result  in  a  contrary  determination. 
ADDRESSES:  Send  comments  to  the 
Assistant  Air  Force  Access  Programs 
Officer,  SAF/AAIQ,  1610  Air  Force 
Pentagon,  Washington,  DC  20330-1610. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jim  Gibson  at  (703)  697-3491  or  DSN 
227-3491. 

SUPPLEMENTARY  INFORMATION:  The 

complete  inventory  of  Department  of  the 
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Air  Force  system  of  records  notices 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available  from  the  address  above. 

The  amendments  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  (5  U.S.C.  552a),  as  amended,  which 
requires  the  submission  of  an  altered 
system  report.  The  specific  changes  to 
the  systems  of  records  notices  are  set 
forth  below  followed  by  the  systems 
notices,  as  amended,  published  in  their 
entirety. 

Dated:  July  27, 1995. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DELETION 
F075  AA  A 

SYSTEM  name: 

Secretary  of  the  Air  Force  Travel  Files 
(February  22, 1993,  58  FR  10417). 

Reason:  System  is  no  longer  needed. 
There  are  no  plans  to  reinstate  this 
system  in  the  future.  Records 
maintained  in  this  system  have  been 
destroyed. 

AMENDMENTS 
F030  AF  LE  A 

SYSTEM  name: 

Equal  Opportimity  in  Off-Base 
Housing  (February  22, 1993,  58  FR 
10298). 

CHANGES: 

***** 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 

system,  mcludmq  categories  of  users  and 

THE  PURPOSE  OF  SUCH  USES: 

Delete  last  sentence. 
***** 

SYSTEM  MANAGERfS)  AND  ADDRESS: 

Delete  entry  and  replace  with 
‘Director  of  Housing,  Office  of  The  Civil 
Engineer,  Headquarters  United  States 
Air  Force,  1260  Air  Force  Pentagon, 
Washington  DC  20330^1260.’ 
***** 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM; 

Delete  entry  and  replace  with  ‘None.’ 
***** 

F030  AF  LE  A 
SYSTEM  name: 

Equal  Opportimity  in  Ofi-Base 
Housing. 

SYSTEM  location: 

Each  base  level  Housing  Referral 
Office;  Major  Command  (MAJCOM)/ 


AsMstant  for  Family  Housing 
Management.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force’s  compilation  of  systems  of 
records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Military  member,  Department  of 
Defense  (DOD)  civilian  employee,  and 
adult  dependent  acting  for  military 
member  submitting  a  housing 
discrimination  complaint. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Consists  of  Complaint  in 
Discrimination  of  off  base  housing  and 
supporting  documents  submitted  to  the 
base  level  housing  referral  office 
alleging  a  housing  discrimination 
complaint,  case  files,  reports  of 
investigation,  and  related 
correspondence. 

AUTHORITY  FOR  MARfTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by; 
42  U.S.C.  1982,  Property  rights  of 
citizens;  and  10  U.S.C.  133,  Secretary  of 
Defense:  Appointment;  powers  and 
duties;  delegation  by. 

PURPOSE(S): 

Information  copies  held  at  base, 
MAJCOM,  mid  Headquarters  United 
States  Air  Force  (HQ  USAF)  as  a 
historical  record  of  all  actions  taken  in 
response  to  each  housing  discrimination 
complaint.  Information  used  by  Air 
Force  officials,  at  all  levels,  to  respond 
to  Congressional,  HUD,  Department  of 
Justice  (DOJ),  or  related  inquiries 
pertaining  to  the  housing  discrimination 
complaint. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDINO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  he  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  ‘Blanket  Routine  Uses’  set  forth  at 
the  beginning  of  the  Air  Force’s 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Maintained  in  visible  file  binders/ 
cabinets. 

RETRIEVABILITY: 

By  installation  and  name. 


safeguards: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  cabinets  or  rooms. 

retention  ano  disposal: 

Retained  in  office  files  until 
superseded,  obsolete,  no  longer  needed 
for  reference,  or  on  inactivation,  then 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating,  or 
burning. 

system  manaoer(s)  and  address: 

Director  of  Housing,  Office  of  the 
Civil  Engineer,  Headquarters  United 
States  Air  Force,  1260  Air  Force 
Pentagon,  Washington,  DC  20330-1260. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  or  visit  the 
Director  of  Housing,  Office  of  the  Civil 
Engineer,  Headquarters  United  States 
Air  Force,  1260  Air  Force  Pentagon, 
Washington,  DC  20330-1260. 

Individuals  may  contact  agency 
officials  at  the  respective  base  level 
housing  referral  office  in  order  to 
exercise  their  rights  under  the  Act.  . 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  or  visit  the  Director  of 
Housing,  Office  of  the  Civil  Engineer, 
Headquarters  United  States  Air  Force, 
1260  Air  Force  Pentagon,  Washington, 
DC  20330-1260. 

Individuals  may  contact  agency 
officials  at  the  respective  base  level 
bousing  referral  office  in  order  to 
exercise  their  rights  under  the  Act. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual’s  volimtary  application, 
witnesses  of  alleged  incident,  and  other 
sources  pertinent  to  alleged  incident. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
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F035  AF  MP  H 
SYSTBM  name: 

Air  Force  Enlistment/Commissioning 
Records  System  (May  25,  1993,  58  FR 
30030). 

CHANGES: 

***** 

SYSTEM  location: 

Delete  entry  and  replace  with 
‘Headquarters  Air  Force  Military 
Personnel  Center,  550  C  Street  W, 
Randolph  Air  Force  Base,  TX  78150- 
4703;  Headquarters  United  States  Air 
Force  Recruiting  Service,  550  D  Street 
W,  Randolph  Air  Force  Base,  TX  78150- 
4527;  recruiting  offices;  Military 
Entrance  Processing  Stations,  and 
Liaison  Noncommissioned  Officer 
offices  in  all  states.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force’s  compilation  of 
systems  of  records  notices.’ 
***** 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  ‘10 
U.S;C.  31,  Enlistments,  implemented  by 
Air  Force  Instruction  36-2002,  Regular 
Air  Force  and  Special  Category 
Accessions;  10  U.S.C.  34,  Appointment 
as  reserve  officers;  10  U.S.C.  103,  Senior 
reserve  officer’s  training  corps;  10 
U.S.C.  8358,  Commissioned  officers; 
original  appointment;  service  credit, 
and  10  U.S.C.  904,  Schools  and  camps, 
as  impleimented  by  Air  Force  Instruction 
36-2005,  Appointment  in 
Commissioned  Grades  and  designation 
and  Assignment  in  Professional 
Categories  -  Reserve  of  the  Air  Force 
and  United  States  Air  Force 
(temporary);  Air  Force  Instruction  36- 
2013,  Officer  Training  School  (OTS)  and 
Airman  Commissioning  Program,  and 
E.O.  9397.’ 

PURPOSE(S): 

Add  ‘Or  commissioning’  to  end  of 
third  sentence. 

***** 

RETENTION  AM)  DISPOSAL: 

Delete  first  sentence  and  replace  with 
‘Commissioning  records  at  Headquarters 
Air  Force  Military  Personnel  Center  and 
Headquarters  United  States  Air  Force 
Recruiting  Service  (USAFRS/RS)  are 
maintained  for  one  year.’ 

SYSTBi  MANAQER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
‘Commander,  Headquarters  Air  Force 
Military  Personnel  Center;  550  C  Street 
W,  Randolph  Air  Force  Base,  TX  78150- 
4703;  and  Commander,  Headquarters 
United  States  Air  Force  Recruiting 


Service,  550  D  Street  W,  Randolph  Air 
Force  Base,  TX  78150-4527. 


FOSS  AF  MP  H 
SYSTEM  name: 

Air  Force  Enlistment/Commissioning 
Records  System. 

SYSTEM  location: 

Headquarters  Air  Force  Military 
Personnel  Center,  550  C  Street  W, 
Randolph  Air  Force  Base,  TX  78150- 
4703;  Headquarters  United  States  Air 
Force  Recruiting  Service,  550  D  Street 
W,  Randolph  Air  Force  Base,  TX  78150- 
4527;  recruiting  offices;  Military 
Entrance  Processing  Stations,  and 
Liaison  Noncommissioned  Officer 
offices  in  all  states.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force’s  compilation  of 
systems  of  records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
system: 

Applicants  for  enlistment  or 
commissioning  programs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual’s  application,  personal 
interview  record  (PIR)  and  supporting 
documents  containing  name.  Social 
Security  Number,  finger  prints, 
historical  background,  education, 
medical  history,  physical  status, 
employment,  religious  preferences 
(optional),  marital  and  dependency 
status,  linguistic  abilities,  aptitude  test 
results,  parental  consent  for  minors. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  31,  Enlistments, 
implemented  by  Air  Force  Instruction 
3^2002,  Regular  Air  Force  and  Special 
Category  Accessions;  10  U.S.C.  34, 
Appointment  as  reserve  officers;  10 
U.S.C.  103,  Senior  reserve  officer’s 
training  corps;  10  U.S.C.  8358, 
Commissioned  officers;  original 
appointment;  service  credit,  and  10 
U.S.C.  904,  Schools  and  camps,  as 
implemented  by  Air  Force  Instruction 
36-2005,  Appointment  in 
Commissioned  Grades  and  designation 
and  Assignment  in  Professional 
Categories  --  Reserve  of  the  Air  Force 
and  United  States  Air  Force 
(temporary);  Air  Force  Instruction  36- 
2013,  Officer  Training  School  (OTS)  and 
Airman  Commissioning  Program,  and 
E.O.  9397. 

PURPOSE(S): 

Information  is  collected  by  recruiters 
to  determine  enlistment/commissioning 
eligibility,  and  process  qualified 
applicants.  Personnel  managers  use  a 
hard  copy  documentation  of  data 


entered  in  Personnel  Data  Systems 
(PDS).  Personnel  managers  also  use 
certain  documents  to  determine 
classification  and  assignment  actions 
after  enlistment  or  commissioning.  All 
documents  are  source  documents  in 
determining  benefits/entitlement. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  ‘Blanket  Routine  Uses’  published 
at  the  beginning  of  the  Air  Force’s 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  visible  file  binders/ 
cabinets. 

retrievability: 

Retrieved  by  name. 

safeguards: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  cabinets  or  rooms. 

RETENTION  AND  DISPOSAL: 

Commissioning  records  at 
Headquarters  United  States  Air  Force 
Recruiting  Service  (USAFRS/RS)  are 
maintained  for  one  year.  Files  of 
applicants  not  enlisted  are  retained  in 
the  local  recruiting  office  and  destroyed 
after  two  years.  Records  of 
commissioned  officers  and  enlistees  that 
are  not  forwarded  to  Master  and  Unit 
Persoimel  Records  files  are  destroyed 
after  two  years.  Records  are  destroyed 
by  tearing  into  pieces,  burning, 
shredding,  macerating  or  pulping. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  Headquarters  Air  Force 
Military  Personnel  Center;  550  C  Street 
W,  Randolph  Air  Force  Base,  TX  78150- 
4703;  and  Commander,  Headquarters 
United  States  Air  Force  Recruiting 
Service,  550  D  Street  W,  Randolph  Air 
Force  Base,  TX  78150-4527 

NOTIFICATION  procedure: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to  the  system  manager 
or  contact  recruiting  officials  at 
respective  recruiting  office  location. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force’s 
compilation  of  systems  of  records 
notices. 
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RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
system  manager  or  contact  recruiting 
ofticials  at  respective  recruiting  office 
location.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force’s  compilation  of  systems  of 
records  notices. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual  provides  through  written 

application  or  personal  interview. 

« 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

F205  AFSCO  A 
SYSTEM  NAME: 

Special  Security  Case  Files  (February 
22,  1993,  58  FR  10505). 

changes: 

*  ★  *  * 

SYSTEM  location: 

Delete  entry  and  replace  with 
‘Detachment  1, 11  Security  Police 
Squadron,  1330  Air  Force  Pentagon, 
Washington,  DC  20330-1330. 
Decentralized  segments  at  the 
Washington  National  Records  Center, 
Washington,  DC  20409.’ 
***** 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
‘Commander,  Detachment  1, 11  Security 
Police  Squadron,  1330  Air  Force 
Pentagon,  Washington,  DC  20330-1330.’ 
***** 

F205  AFSCO  A 
SYSTEM  name: 

Special  Security  Case  Files. 

SYSTEM  location: 

Detachment  1, 11  Security  Police 
Squadron,  1330  Air  Force  Pentagon, 
Washington,  DC  20330-1330. 
Decentralized  segments  at  the 
Washington  National  Records  Center, 
Washington,  DC  20409. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Air  Force  civilian  employees  and 
applicants,  and  Air  Force  military 
members  and  prospective  members, 
including  Air  Force  Reserve  and  Air 


National  Guard,  Air  Force  contractor 
employees  requiring  unescorted  access, 
Air  Force  Academy  and  ROTC  Cadets 
and  applicants,  overseas  educators 
involved  in  the  education  and 
orientation  of  military  personnel, 
Npnappropriated  Fund  Instrumentality 
personnel  and  applicants  for  sensitive 
positions,  personnel  requiring  DOD 
building  passes,  whose  personnel 
secimty  investigations  contain 
significant  unfavorable  information, 
whose  cases  were  previously  processed 
or  adjudicated  under  the  Air  Force 
Military  or  Civilian  Security  Programs, 
or  who  are  the  subject  of  Special 
Security  Files  initiated  by  commanders. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Files  may  include  (1)  requests  for 
clearance,  investigation,  or  waiver  of 
investigative  requirements,  (2) 
determinations  of  eligibility  for 
assignment  to  sensitive  or  nonsensitive 
positions,  (3)  medical  records  checks 
and  evaluations,  (4)  personnel  records 
information,  (5)  personnel  security 
questionnedres,  (6)  correspondence 
between  the  Air  Force  Security 
Clearance  individual,  the  individual, 
office  of  assignment,  commanders, 
medical  facilities  and  installations, 
personnel  offices,  investigative  agencies, 
Air  Staff  offices,  or  offices  of  the 
Secretary  of  the  Air  Force,  (7)  clearance 
records,  and  (8)  summaries,  evaluations, 
recommendations  and  records  of 
adjudication. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  7531,  Definitions;  7532, 
Suspension  and  removal;  7533,  Effect 
on  other  statutes;  10  U.S.C.  8013, 
Secretary  of  the  Air  Force:  Powers  and 
duties;  delegation  by;  E.0. 10450, 
Security  requirements  for  government 
employment;  implemented  by 
Department  of  Defense  Regulation 
5200-2R,  DOD  Personnel  Security 
Program. 

PURPOSE(S): 

Files  are  established  to  evaluate  the 
security  acceptability  of  Air  Force 
military  and  civilian  and  contractor 
personnel,  applicants,  enlistees  and 
nominees  for  appointment,  assignment 
or  retention  in  sensitive  positions  with 
access  to  classified  defense  information 
or  to  restricted  areas  and  locations  in 
the  interest  of  national  security. 

Files  are  used  to  record  clearance 
adjudicative  actions,  eligibility 
determinations  and  investigative  data. 

Investigative  case  file  information 
may  be  reviewed  by  Air  Force 
installation  commanders,  supervisors, 
personnel  officers,  medical,  security, 
and  investigative  personnel,  personnel 


of  Air  Staff  offices  and  offices  of  the 
Secretanr  of  the  Air  Force. 

Case  files  and  cards  are  also  used  to 
answer  inquiries  from  other  Air  Force 
offices  and  agencies,  and  fi'om 
investigative,  security  and  personnel 
representatives  of  other  Federal  agencies 
concerning  the  clearance  status  of 
individuals. 

Case  records  are  maintained  to 
prepare  statistical  accounting  and  to 
measure  the  effectiveness  of  the 
adjudicative  programs  and  procedures. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  ‘Blanket  Routine  Uses’  published 
at  the  beginning  of  the  Air  Force’s 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  microfiche 
maintained  in  file  folders,  card  files, 
visible  file  binders/cabinets  and 
notebooks/binders. 

retrievabiuty: 

Retrieved  alphabetically  by  name. 

SAFEGUARDS: 

Records  are  stored  in  vaults,  safes  and 
security  file  containers/cabinets.  All 
records  are  stored,  processed, 
transmitted  and  protected  as  the 
equivalent  of  classified  information. 
Records  are  accessed  by  the  custodian  of 
the  records  system,  by  persons 
responsible  for  servicing  the  system  in 
the  performance  of  their  official  duties 
and  by  authorized  personnel  who  are 
properly  screened  and  cleared  for  need- 
to-lmow. 

RETENTION  AND  DISPOSAL: 

Case  files  which  result  in  a  final, 
favorable  adjudicative  determination  are 
retained  in  the  office  files  for  one  year 
after  annual  cut-off  then  are  destroyed 
by  tearing  into  pieces,  shredding, 
pulping,  or  burning.  Case  files  resulting 
in  an  adverse  adjudicative 
determination  are  retained  in  office  files 
for  two  years  after  annual  cut-off,  then 
are  retired  to  the  Washington  National 
Records  Center,  Washington,  DC  20409. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Commander,  Detachment  1,11 
Security  Police  Squadron,  1330  Air 
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Force  Pentagon,  Washington  DC  20330- 
1330. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  or  visit 
Commander,  Detachment  1,11  Seciurity 
Police  Squadron,  1330  Air  Force 
Pentagon,  Washington  DC  20330-1330. 

Individual  should  provide  full  name, 
including  any  former  names,  grade,  date 
of  birth  and  Social  Security  Number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  or  visit  the  Commander, 
Detachment  1, 11  Security  Police 
Squadron,  1330  Air  Force  Pentagon, 
Washington  DC  20330-1330. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  received  from 
investigative  reports  from  federal 
investigative  agencies,  personnel  and 
medical  lecords,  board  reports, 
correspondence  from  offices  and 
organizations  of  assignment,  and  from 
commanders,  supervisors,  witnesses 
and  individuals,  from  security,  and 
investigative  personnel  and  from  Air 
Staff  offices,  offices  of  the  Secretary  of 
the  Air  Force. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

Parts  of  this  system  may  be  exempt 
from  section  552a(k)(5).  For  additional 
information,  contact  the  system 
manager. 

F205  AFSCO  B 
SYSTEM  name: 

Presidential  Support  Files  (February 
22,  1993,  58  FR  10506). 

CHANGES: 

SYSTEM  location: 

Delete  entry  and  replace  with 
‘Primary  location:  Detachment  1,11 
Security  Police  Squadron,  1330  Air 
Force  Pentagon,  Washington,  DC  20330- 
1330. 

Decentralized  locations:  Security 
police  offices  for  units  having  a 
Presidential  Support  mission  and  those 
imits  from  which  personnel  are 
nominated  or  assigned  to  Presidential 
support  duties.  Official  mailing 


addresses  are  published  as  an  appendix 
to  the  Air  Force’s  compilation  of 
systems  of  records  notices.’ 
***** 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
‘Commander,  Detachment  1, 11  Security 
Police  Squadron,  1330  Air  Force 
Pentagon,  Washington,  DC  20330-1330.’ 

*  *  *  *  * 

F205  AFSCO  B 
SYSTEM  name: 

Presidential  Support  Files. 

SYSTEM  location: 

Primary  location:  Detachment  1,11 
Security  Police  Squadron,  1330  Air 
Force  Pentagon,  Washington,  DC  20330- 
1330. 

Decentralized  locations:  Security 
police  offices  for  imits  having  a 
Presidential  Support  mission  and  those 
units  from  which  personnel  are 
nominated  or  assigned  to  Presidential 
support  duties.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force’s  compilation  of 
systems  of  records  notices. 

categories  of  individuals  covered  by  the 
system: 

Those  Air  Force  military  and  civilian 
personnel  who  are  nominated  or 
assigned  to  authorized,  designated 
positions  involving  Presidential  Support 
duties  on  either  a  full  or  part-time  basis. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Nomination  Files  include  reports  of 
investigation  by  the  Defense 
Investigative  Service  and  by  other 
Federal  investigative  agencies; 
correspondence  between  the  Air  Force 
Security  Clearance  Office  and  units, 
installations,  contractors  and  major 
commands,  investigative  agencies, 
security  offices.  Air  Staff  offices  and 
offices  of  the  Secretary  of  the  Air  Force, 
the  office  of  the  Military  Assistant  to  the 
Special  Assistant  to  the  Secretary  and 
Deputy  Secretary  of  Defense,  the  Office 
of  the  Director,  White  House  Military 
Office,  medical  evaluations,  statements 
by  nominees,  summaries  and 
evaluations  of  investigative  information. 
Assignment  Record  Files  include  letters 
of  notification  of  selection  and  quarterly 
rosters  of  all  assigned  personnel  listed 
alphabetically  by  organization. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by; 
implementing  Department  of  Defense 
Directive  5210.55,  Selection  of  DOD 
Military  and  Civilian  Personnel  and 
Contractor  Employees  for  Assignment 


duties;  and  Department  of  Defense 
Regulation  5200-2R,  DOD  Personnel 
Security  Program. 

PURPOSE(S): 

Nomination  files  are  temporary  files 
used  to  evaluate  the  background, 
character,  suitability  and  qualifications 
of  nominees  being  considered  for 
selection  to  positions  requiring  regular 
or  frequent  contact  with  the  President  or 
access  to  Presidential  facilities  or  modes 
of  transportation. 

Files  are  reviewed  and  evaluated  by 
staff  members  at  each  level  in  the 
selection  process,  by  medical  facility 
staff  members,  by  the  Air  Force  Security 
Clearance  Office,  emd  other  appropriate 
Air  Staff  office,  by  the  Office  of  the 
Administrative  Assistant  to  the 
Secretary  of  the  Air  Force,  and  by  the 
Office  of  the  Military  Assistant  to  the 
Special  Assistant  to  the  Seifretary  and 
Deputy  Secretary  of  Defense. 

Files  are  reviewed  by  the  Office  of  the 
Director,  White  House  Military  Office 
and  contractor  personnel  files  may  be 
reviewed  by  the  contractor  and  by  the 
U.S.  Secret  Service. 

Assignment  Record  Files  are 
originated  from  data  in  the  Nomination 
Files  to  locate,  identify,  coi^ol, 
manage,  and  administer  inoividuals 
selected  for  assignment  to  Presidential 
Support  duties,  to  initiate  assignment 
actions  after  final  selection,  to  notify 
medical  facilities,  and  to  prepare  the 
quarterly  listing  of  individuals  assigned 
to  the  program  for  submission  to  the 
Office  of  the  Military  Assistant  to  the 
Special  Assistant  to  the  Secretary  and 
Deputy  Secretary  of  Defense,  to  major 
command  and  units  and  Security  Police 
offices  having  a  Presidential  support 
mission,  and  submission  to  the  Office  of 
the  Director,  White  House  Military 
Office  and  to  contractors.  Presidential 
Support  mission.  Assignment  Record 
Files  at  locations  other  than  the  Air 
Force  Security  Clearance  Office  are 
merely  duplicate  copies  of  the  file  copy. 
File  copies  are  retained  at  the  Air  Force 
Security  Clearance  Office  to  permit 
record  access  and  to  record  the 
accountability  of  disclosures  of  the 
Nomination  Files. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  ‘Blanket  Routine  Uses’  published 
at  the  beginning  of  the  Air  Force’s 
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compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  maintained  in  file 
folders  and  on  computer  paper  output 
products. 

retrievabiuty: 

Retrieved  by  name. 

safeguards: 

Records  are  accessed  by  custodian  of 
the  record  system,  by  person 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties,  and  by  authorized  personnel 
who  are  properly  screened  and  cleared 
for  need-to-lmow.  Records  are  stored  in 
security  file  containers/cabinets,  in  safes 
and  vaults. 

retention  and  disposal: 

Upon  completion  of  final  favorable 
determination  of  selection.  Nomination 
Files  are  destroyed  by  tearing  into 
pieces,  shredding,  pulping,  or  burning 
and  are  replaced  by  Assignment  Record 
Files.  Assignment  Record  Files  for 
individuals  are  retained  during  the 
period  of  assignment  or  for  five  years, 
whichever  is  longer,  as  the  disclosure 
accountability  record,  then  are 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  or  burning  except 
for  the  file  copy  which  is  kept  by  the 
system  manager  for  five  years  for 
disclosure  accounting.  Assignment 
Record  Files  in  quarterly  roster  listing 
form  are  destroyed  when  superseded  by 
the  next  quarterly  roster  by  tearing  into 
pieces,  shredding,  pulping,  or  burning. 
Nomination  Files  for  personnel  not 
selected  are  retained  in  the  office  of 
nonselection  or  at  the  Air  Force  Security 
Clearance  Office  for  one  year  after  the 
date  of  nonselection,  at  which  time  they 
are  destroyed  by  tearing  into  pieces, 
shredding,  pulping,  or  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Presidential  Support  Security 
Specialist,  Air  Force  Security  Clearance 
Office,  Washington,  DC  20330. 

NOTIHCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  or  visit  the 
Presidential  Support  Security  Specialist, 
Detachment  1,11  Security  Police 
Squadron,  1330  Air  Force  Pentagon, 
Washington  DC  20330-1330. 

Request  should  contain  the  full  name, 
military  or  civilian  grade,  date  of  birth, 
position  in  unit  or  contracting  firm,  the 


date  of  nomination  or  nonselection,  or 
the  unit  or  organization  to  which 
assigned,  location  and  period  of 
assignment. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  or  visit  the  Presidential 
Support  Security  Specialist,  Detachment 
1, 11  Security  Police  Squadron,  1330 
Air  Force  Pentagon,  Washington  DC 
20330-1330. 

Request  should  contain  the  full  name, 
military  or  civilian  grade,  date  of  birth, 
position  in  unit  or  contracting  firm,  the 
date  of  nomination  or  nonselection,  or 
the  unit  or  organization  to  which 
assigned,  location  and  period  of 
assignment. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  fi'om  the  individual,  from 
reports  firom  Federal  investigative 
agencies,  military  and  civilian 
contractor  personnel  records,  and 
military  medical  records, 
correspondence  ft-om  military  and 
civilian  law  enforcement  and  Secmity 
Police  offices,  major  command  staff 
offices.  Air  Staff  offices,  offices  of  the 
Secretary  of  the  Air  Force,  the  Office  of 
the  Military  Assistant  to  the  Special 
Assistant  to  the  Secretary  and  Deputy 
Secretary  of  Defense,  Office  of  the 
Director,  White  House  Military  Office 
and  other  Federal  agencies  and  office  of 
the  Executive  and  Legislative  Branches. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

F205  AFSCO  C 
SYSTEM  name:  ' 

Personnel  Security  Clearance  and 
Investigation  Records  (February  22, 
1993,  58  FR  10507). 

CHANGES: 

■k  it  it  It  it 

SYSTEM  location: 

Delete  entry  and  replace  with 
‘Detachment  1,11  Security  Police 
Squadron,  1330  Air  Force  Pentagon, 
Washington,  DC  20330-1330; 

Headquarters  Air  Force  Military 
Personnel  Center,  550  C  Street  W, 
Randolph  Air  Force  Base,  TX  78150- 
4703; 


United  States  Air  Force  Academy, 

2304  Cadet  Drive,  Suite  233,  USAF 
Academy  CO  80840-5035;  and 
Air  Force  Reserve  Officer  Training 
Corps  (AFROTC),  20  North  Pine  Street, 
Maxwell  AirForce  Base,  AL  36112- 
6110. 

Air  Force  units,  personnel  offices. 
Security  Police  elements  at  all  Air  Force 
installations.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force’s  compilation  of  systems  of 
records  notices.*^ 

***** 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
‘Commander,  Detachment  1, 11  Secimty 
Police  Squadron,  1330  Air  Force 
Pentagon,  Washington,  DC  20330-1330.’ 
*  *  ’  *  *  * 

F205  AFSCO  C 
SYSTEM  name: 

Personnel  Security  Clearance  and 
Investigation  Records. 

SYSTEM  location: 

Detachment  1,11  Security  Police 
Squadron,  1330  Air  Force  Pentagon, 
Washington,  DC  20330-1330; 

Headquarters  Air  Force  Military 
Personnel  Center,  550  C  Street  W, 
Randolph  Air  Force  Base,  TX  78150- 
4703; 

United  States  Air  Force  Academy, 
2304  Cadet  Drive,  Suite  233,  USAF 
Academy  CO  80840-5035;  and 
Air  Force  Reserve  Officer  Training 
Corps  (AFROTC),  20  North  Pine  Street, 
Maxwell  Air  Force  Base,  AL  36112- 
6110. 

Air  Force  units,  personnel  offices. 
Security  Police  elements  at  all  Air  Force 
installations.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force’s  compilation  of  systems  of 
records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Air  Force  military  and  civilian 
personnel  and  applicants  including  Air 
Force  Reserve  and  Air  National  Guard 
personnel,  Air  Force  Academy  and  Air 
Force  ROTC  Cadets,  Air  Force 
contractors  requiring  unescorted  entry 
or  special  access,  Nonappropriated 
Fund  Instrumentality  personnel  at  Air 
Force  installations  and  overseas 
educators  at  Air  Force  installations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

System  includes  clearance  status  and 
eligibility  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

E.O.s  9838;  10450;  and.  11652;  10 
U.S.C.  8013  ^cretary  of  the  Air  Force: 
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Powers  and  duties;  delegation  by;  as 
implemented  by  DOD  Regulation  5200- 
2R,  DOD  Personnel  Security  Program. 

PURPOSE(S): 

Records  are  used  to  grant  access  to 
classified  information  or  unescorted 
entry  to  restricted  areas;  to  record 
completion  of  investigative 
requirements  for  enlistment,  induction, 
appointment,  commissioning, 
assignment  to  sensitive  positions,  duty 
or  training;  to  grant  special  access  for 
special  programs  or  projects;  to 
determine  investigative  requirements 
needed  for  assignment;  to  record  status 
of  investigative  actions;  to  record  date  of 
separation;  to  record  adjudicative 
determinations  of  ineligibility  for 
enlistment,  induction,  commissioning, 
retention,  appointment,  assignment, 
clearance  or  access. 

ROUTME  USES  OF  RECORDS  MAMTAINED  IN  THE 
SYSTEM,  MCUIOmO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
E)oD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  ‘Blanket  Routine  Uses’  published 
at  the  beginning  of  the  Air  Force’s 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSMG,  RETARNNG,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

storage: 

Maintained  in  file  folders  and  on 
computer  and  computer  output 
products. 

RETR^ABNJTY: 

Retrieved  by  name  and  Social 
Security  Number. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  cabinets  or  rooms  or  in 
security  file  containers/cabinets  or 
vaults,  and  controlled  by  computer 
system  software  and  personnel 
screening. 

RETENTION  AND  disposal: 

Records  are  retained  in  computer 
systems  for  two  years  after  separation, 
deleted.  A  Reserve  commitment  are 
retained  imtil  commitment  is  fulfilled, 
then  Computer  printouts  are  temporary 
records  and  are  destroyed  when 


replaced  by  more  recent  listing.  Paper 
records  are  destroyed  by  tearing  into 
pieces,  shredding,  pulping  or  burning. 
Computer  storage  devices  are 
overwritten  or  erased. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Commander,  Detachment  1, 11 
Security  Police  Squadron,  1330  Air 
Force  Pentagon,  Washington,  DC  20330- 
1330. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  or  visit  the 
Commander,  Detachment  1,11  Security 
Police  Squadron,  1330  Air  Force 
Pentagon,  Washington,  DC  20330-1330. 

Provide  full  name,  including  maiden 
name  if  applicable,  and  Social  Security 
Nxunber. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  or  visit  the  Commander, 
Detachment  1,11  Security  Police 
Squadron,  1330  Air  Force  Pentagon, 
Washington,  DC  20330-1330. 

Provide  full  name,  including  maiden 
name  if  applicable,  and  Social  Security 
Nmnber. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  the 
individual,  investigative  reports, 
medical  facilities,  police  and  law 
enforcement  offices,  personnel 
documents.  Air  Force  Special  Security 
Files  and  Special  Secimty  Case  Files. 

EXEMPTIONS  CLAIHED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  95-18819  Filed  8-7-95;  8:45  am] 
BILUNG  CODE  S000-04-F 

Defense  Intelligence  Agency 

Privacy  Act  of  1974;  Notice  to  Delete  a 
Record  System 

AGENCY:  Defense  Intelligence  Agency, 
DOD. 

ACTION:  Notice  to  delete  a  record  system. 

SUMMARY:  Due  to  the  administrative 
transfer  of  the  Defense  Prisoner  of  War/ 
Missing  in  Action  Office  from  the 


Defense  Intelligence  Agency  (DIA)  to  the 
Office  of  the  Secretary  of  Defense,  DIA 
is  deleting  the  system  of  records  notice 
LDIA  1728,  entitled  Southeast  Asia 
Operational  Casualty  Records.  This 
notice  has  been  transferred  to  the  Office 
of  the  Secretary  of  Defense  inventory  of 
system  of  records  notices  under  the 
system  identifier  DUSDP  11,  entitled 
Southeast  Asia  Operational  Casualty 
Records. 

DATES:  The  deletion  will  be  effective  on 
September  7, 1995,  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  Ms. 
Melissa  L.  Folz,  Privacy  Act  Officer, 
ATTN:  DA-A,  Defense  Intelligence 
Agency,  Washington,  DC  20340. 
Telephone  (202)  373-4291  or  DSN  243- 
4291. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  P.  Richardson,  PA/FOIA  Office, 
at  (202)  373-3916. 

SUPPLEMENTARY  INFORMATION:  The 
Defense  Intelligence  Agency  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

Dated:  July  31, 1995. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

LOIA  1728 

SYSTEM  NAME: 

Southeast  Asia  Operational  Casualty 
Records  (February  22,  1993,  58  FR 
10630). 

REASON:  System  was  transfered  to 
the  Office  of  the  Secretary  of  Defense. 
System  of  records  notice  DUSDP  11, 
Southeast  Asia  Operational  Casualty 
Records. 

(FR  Doc.  95-19532  Filed  8-7-95;  8:45  am] 
BILLING  CODE  S00(M)4-F 


Defense  Logistics  Agency 

Privacy  Act  of  1974;  Notice  to  Amend 
a  Record  System 

AGENCY:  Defense  Logistics  Agency, 

DOD. 

ACTION:  Notice  to  amend  a  record 
system. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  amend  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 
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DATES:  The  amendment  will  be  effective 
on  September  7, 1995,  unless  comments 
are  received  that  would  result  in  a 
contrary  determination. 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Defense  Logistics 
Agency,  DASC-RP,  Alexandria,  VA 
22304-6100. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Christensen  at  (703)  617-7583. 

SUPPLEMENTARY  INFORMATION:  The 

Defense  Logistics  Agency  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  (5  U.S.C.  552a),  as 
amended,  which  would  require  the 
submission  of  a  new  or  altered  system 
report.  The  specific  changes  to  the 
record  system  being  amended  are  set 
forth  below  followed  by  the  notice,  as 
amended,  published  in  its  entirety. 

Dated:  July  31, 1995. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

S322.01  DMDC 

SYSTEM  name: 

Defense  Outreach  Referral  System 
(DORS)  (April  28,  1993,  58  FR  25819). 

CHANGES: 

■k  if  1c  it  it 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

After  ‘former  Defense’  insert  ’and  U.S. 
Coast  Guard’.  After  ‘Pub.  L.  102-484’ 
insert  ’and  103-337,’. 
***** 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

After  ‘Pub.  L.  102-484‘  insert  ’and 
103-337;’. 

PURPOSE(S): 

After  ‘civilian  Defense’  insert  ’and 
U.S.  Coast  Guard’;  after  ‘downsizing  of 
the  Department  of  Defense’  insert  ’and 
the  Department  of  Transportation’;  after 
‘Pub.  L.  102—484’  insert  ’and  Pub.  L. 
103-337,’;  after  ‘for  DOD’  insert  ’and 
DoT’. 

***** 

RECORD  SOURCE  CATEGORIES: 

After  DOD  Components  insert  ’the 
U.S.  Coast  Guard’. 


S322.01  DMDC 

SYSTEM  name:  ^ 

Defense  Outreach  Referral  System 
(DORS). 

SYSTEM  location: 

W.R.  Church  Computer  Center,  Naval 
Postgraduate  School,  Monterey,  CA 
93940-5000. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  Defense  and  U.S 
Coast  Guard  military  and  civilian 
personnel  and  their  spouses,  who  have 
applied  for  participation  in  the  job 
placement  program. 

Individuals  covered  imder  Pub.  L. 
102—484  and  103-337,  who  have 
applied  for  public  employment. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Computerized  records  consisting  of 
name.  Social  Security  Number, 
correspondence  address,  branch  of 
service,  date  of  birth,  separation  status, 
travel  availability,  U.S.  citizenship, 
occupational  interests,  geographic 
location  work  preferences,  pay  grade, 
rank,  last  unit  of  assignment, 
educational  levels,  dates  of  military  or 
civilian  service,  language  skills,  flying 
status,  secmity  clearances,  civilian  and 
military  occupation  codes,  and  self 
reported  personal  comments  for  the 
purpose  of  providing  prospective 
employers  with  a  centralized  system  for 
locating  potential  employees. 

AUTHORHY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  136,  1143, 1144,  2358;  Pub, 
L.  102-484  and  103-337;  and  E.O.  9397^ 

PURPOSE(S): 

The  purpose  of  this  system  is  to 
facilitate  the  transition  of  military  and 
civilian  Defense  and  U.S.  Coast  Guard 
personnel,  and  their  spouses,  to  private 
industry  and  public  employment  in  the 
event  of  a  downsizing  of  the  Department 
of  Defense  and  the  Department  of 
Transportation. 

For  former  military  members  covered 
under  Pub.  L.  102—484  and  Pub.  L.  103- 
337,  the  information  will  be  used  to 
track  the  participants  public 
employment  and  to  verify  the 
participant’s  public  employment  history 
for  DOD  and  DoT  retirement  and  pay 
eligibility. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 


DOD  as  a  routinemse  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  ‘Blanket  Routine  Uses’  set  forth  at 
the  beginning  of  DLA’s  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POLICIES  AND  PRACTICES  OF  STORMG, 

RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

storage: 

Electronic  storage. 
retrievabiuty: 

Retrieved  by  Social  Security  Number 
or  occupational  or  geographic 
preference  of  the  individual. 

SAFEGUARDS: 

Computerized  records  are  maintained 
in  a  controlled  area  accessible  only  to 
authorized  personnel.  Entry  to  these 
areas  is  restricted  to  those  personnel 
with  a  valid  requirement  and 
authorization  to  enter.  Physical  entry  is 
restricted  by  the  use  of  locks,  guards, 
administrative  procedures  (e.g.,  fire 
protection  regulations). 

Access  to  personal  information  is 
restricted  to  those  who  require  the 
records  in  the  performance  of  their 
official  duties,  and  to  the  individuals 
who  are  the  subject  of  the  record  or  their 
authorized  representative.  Access  to 
personal  information  is  further 
restricted  by  the  use  of  passwords 
which  are  changed  periodically. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  on-line  for 
five  yeens  and  then  are  archived  as  an 
historical  data  base. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Director,  Defense  Manpower  Data 
Center,  1600  Wilson  Boulevard,  Suite 
400,  Arlington,  VA  22209-2593. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Director, 
Defense  Manpower  Data  Center,  1600 
Wilson  Boulevard,  Suite  400,  Arlington, 
VA  22209-2593. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  record  system  should  address 
written  inquiries  to  the  Director, 

Defense  Manpower  Data  Center,  1600 
Wilson  Boulevard,  Suite  400,  Arlington, 
VA  22209-2593. 

Written  requests  for  information 
should  contain  the  full  name.  Social 
Security  Number,  date  of  birth,  and 
current  address  and  telephone  number 
of  the  individual. 
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For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification  such  as 
driver’s  license,  or  military  or  other 
identification  card. 

COMTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DLA  Regulation 
5400.21;  32  CFR  part  323;  or  may  be 
obtained  from  the  Privacy  Act  Officer. 

RECORD  SOURCE  CATEGORIES: 

The  Military  Services,  DOD 
Components,  the  U.S.  Coast  Guard,  and 
from  the  subject  individual  via 
application  into  the  program. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

IFR  Doc.  95-19549  Filed  8-7-95;  8:45  am] 
BILLING  CODE  SOOO-«4-F 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Energy  Conservation  Program  for 
Consumer  Products:  Granting  of 
NORDYNE’s  Application  for  Interim 
Waiver  from  the  Department  of 
Energy’s  Central  Air  Conditioner  and 
Central  Air  Conditioning  Heat  Pump 
Test  Procedure  and  Publication  of  the 
Petition  for  Waiver.  (Case  No.  CAC- 
007) 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Notice. 

SUMMARY:  Today’s  notice  publishes  a 
letter  granting  an  Interim  Waiver  to 
NORDYNE  from  the  existing 
Department  of  Energy  central  air 
conditioner  and  central  air  conditioning 
heat  pump  test  procedure  for  the 
company’s  Powermiser  line  of  heat 
pumps  with  integrated  domestic  water 
heating: 

Today’s  notice  also  publishes  a 
“Petition  for  Waiver’’  firom  NORDYNE. 
The  Petition  for  Waiver  requests  the 
Department  to  modify  the  heat  pump 
test  procedure  for  the  NORDYNE 
Powermiser  line  of  heat  pumps  which 
include  special  design  characteristics  to 
incorporate  domestic  water  heating.  The 
Department  is  soliciting  comments, 
data,  and  information  respecting  the 
Petition  for  Waiver. 

DATES:  The  Department  will  accept 
comments,  data,  and  information  not 
later  than  September  7, 1995. 


ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Case  No.  CAC- 
007,  Mail  Stop  EE-43,  Room  lJ-018, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  DC  20585, 

(202)  586-7574. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  G.  Raymond,  U.S.  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-431,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586- 
9611 

Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Coimsel, 
Mail  Station  GC-72,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202) 
586-9507 

SUPPLEMENTARY  INFORMATION:  The 

Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA),  Public  Law  94-163,  89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 

Public  Law  95-619,  92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12,  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357,  and  the  Energy 
Policy  Act  of  1992  (EPACT),  Public  Law 
102—486, 106  Stat.  2776,  which  requires 
the  Department  to  prescribe 
standardized  test  procedures  to  measure 
the  energy  consumption  of  certain 
consumer  products,  including  heat 
pumps.  The  intent  of  the  test  procedures 
is  to  provide  a  comparable  measure  of 
energy  consumption  that  will  assist 
consumers  in  making  purchasing 
decisions.  The  test  procedures  for 
central  air  conditioners  and  central  air 
conditioning  heat  pumps  appear  at  10 
CFR  Part  430,  Subpart  B,  Appendix  M. 

The  Department  amended  the 
prescribed  test  procedures  by  adding  10 
CFR  430.27  on  September  26, 1980, 
creating  the  waiver  process.  45  FR 
64108.  The  Department  further 
amended  the  appliance  test  procedure 
waiver  process  to  allow  the  Assistant 
Secretary  for  Energy  Efficiency  and 
Renewable  Energy  (Assistant  Secretary) 
to  grant  an  Interim  Waiver  firom  test 
procedure  requirements  to 
manufacturers  that  have  petitioned  the 
Department  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823, 
November  26, 1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  temporarily  waive 


test  procedures  for  a  particular  basic 
model  when  a  petitioner  shovys  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures,  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consmnption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Secretary  to  grant  an  Interim  Waiver 
when  it  is  determined  that  the  applicant 
will  experience  economic  hardship  if 
the  Application  for  Interim  Waiver  is 
denied,  if  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted,  and/ 
or  the  Assistant  Secretary  determines 
that  it  would  be  desirable  for  public 
policy  reasons  to  grant  immediate  relief 
pending  a  determination  on  the  Petition 
for  Waiver.  An  Interim  Waiver  remains 
in  effect  for  a  period  of  180  days,  or 
until  the  Department  issues  its 
determination  on  the  Petition  for 
Waiver,  whichever  is  sooner,  and  may 
be  extended  for  an  additional  180  days, 
if  necessary. 

On  January  24, 1995,  NORDYNE  filed 
a  Petition  for  Waiver  and  an  Application 
for  Interim  Waiver  regarding  the  heat 
pump  tests.  NORDYNE’s  Petition  seeks 
a  Waiver  firom  the  Department’s  test 
procedure  because,  using  the  test 
procedme,  the  company  cannot  account 
for  the  energy  savings  associated  with 
integrated  water  heating.  NORDYNE  has 
submitted  a  modified  test  procedure  to 
be  used  for  rating  its  Powermiser  heat 
pumps.  NORDYNE  proposes  to 
calculate,  in  addition  to  the  standard 
SEER  and  HSPF,  a  Combined  Cooling 
Performance  Factor  (CCPF)  and  a 
Combined  Heating  Performance  Factor 
(CHPF).  These  performance  factors 
reflect  the  energy  efficiency  of  the  heat 
pump  when  providing  both  space 
conditioning  and  domestic  water 
heating.  The  heating  and  cooling  mode 
test  procedures  are  essentially  the  same 
as  the  current  Department  central  air 
conditioner  test  procedures  found  in  10 
CFR  Part  430,  Subpart  B,  Appendix  M. 
The  NORDYI^  test  procedures  for  the 
heating  and  cooling  modes  differ  firom 
the  Department’s  in  their  use  of  a  bin 
analysis  for  SEER,  and  the  use  of 
seasonal  hours  rather  than  firactional 
hours  for  HSPF.  NORDYNE  states  in  its 
Petition  that  the  modified  test  procedure 
for  SEER  and  HSPF  “yields  a  nearly 
identical  result  and  provides  a  directly 
comparable  base  for  use  in  determining 
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energy  savings  associated  with  water 
heating.”  In  addition,  NORDYNE 
submitted  tests  and  a  rating  procedure 
to  determine  the  performance  of  the 
heat  pump  when  it  heats  domestic  water 
(whether  or  not  space  heating  or  cooling 
is  also  being  provided). 

NORDYNE  also  applied  for  an  Interim 
Waiver,  stating: 

•  The  current  tesf  procedure  does  not 
account  for  the  total  energy  savings  of 
the  Powermiser, 

•  Carrier  Corporation  has  been 
granted  a  similar  waiver  for  its 
Hydrotech  product; 

•  For  public  policy  reasons,  the 
widespread  use  of  this  type  of  integrated 
appliance  would  be  in  direct  support  of 
the  President’s  Climate  Change  Action 
Plan,  which  lists  heating  and  cooling 
and  home  appliances  as  key  targets  for 
improvement;  and 

•  Absent  a  favorable  determination 
on  the  Application  for  Interim  Waiver, 
NORDYI^  would  experience  an 
economic  hardship,  as  discussed  in  the 
confidential  statement  filed 
simultaneously. 

The  Department  agrees  that  the 
current  test  procedure  does  not  acdoimt 
for  the  total  energy  savings  of  the 
Powermiser.  A  previous  waiver  for  this 
type  of  equipment  was  granted  by  the 
Department  to  Carrier  Corporation  for 
its  HydroTech  2000,  55  FR  13607,  April 
11, 1990.  Thus,  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted. 

In  those  instances  where  the  likely 
success  of  the  Petition  for  Waiver  has 
been  demonstrated  based  upon  the 
Department  having  granted  a  waiver  for 
a  similar  product  design,  it  is  in  the 
public  interest  to  have  similar  products 
tested  and  rated  for  energy  consumption 
on  a  comparable  basis. 

Further,  NORDYNE  has  supplied 
evidence  of  economic  hardship  if  the 
Interim  Waiver  is  not  granted. 
NORDYNE’s  confidential  statement 
claims  a  substantial  investment  in  the 
Powermiser  for  research  and 
development,  tooling,  production,  sales 
and  marketing.  The  Powermiser 
investment  represents  a  large  fraction  of 
NORDYNE’s  annual  income.  Until  the 
Interim  Waiver  is  granted,  NORDYNE  is 
not  able  to  realize  any  return  on  its 
investment. 

Based  on  the  statements  above,  the 
Department  is  granting  an  Interim 
Waiver  to  NORDYNE  for  its  Powermiser 
series  integrated  heat  pumps.  Pursuant 
to  paragraph  (e)  of  Section  430.27  of  the 
Code  of  Federal  Regulations  part  430, 
the  following  letter  granting  the 
Application  for  Interim  Waiver  to 
NORDYNE  was  issued. 

Pursuant  to  paragraph  (b)  of  10  CFR 
Part  430.27,  the  Department  is  hereby 


publishing  the  ‘‘Petition  for  Waiver.” 

The  Petition  contains  confidential 
company  information;  thus,  the 
confidential  attachment  submitted  by 
NORDYNE  is  not  being  published.  Due 
to  its  length  (39  pages),  NORDYNE’s 
proposed  alternate  test  procedure  is  not 
being  published  in  the  Federal  Register. 
It  is,  however,  available  upon  request  at 
the  address  provided  at  the  beginning  of 
today’s  notice.  NORDYNE  has  sent  a 
copy  of  the  Petition  for  Waiver  and  a 
copy  of  the  Application  for  Interim 
Waiver  to  all  known  manufacturers  of 
domestically  marketed  imits  of  the  same 
product  type  .  A  summary  of  the 
NORDYNE  alternate  test  procedure  is 
included  in  the  letter  to  NORDYNE 
granting  the  Application  for  Interim 
Waiver,  which  is  published  with  this 
Federal  Register  Notice. 

The  Department  solicits  comments, 
data,  and  information  respecting  the 
Petition. 

Issued  in  Washington,  DC.,  July  10, 1995. 
Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

July  10, 1995. 

Mr.  Wayne  R.  Reedy,  Vice  President — 
Engineering 

NORDYNE.  1801  Park  270  Drive,  P.O.  Box 
46911,  St.  Louis,  MO  63146-6911. 

Dear  Mr.  Reedy:  This  is  in  response  to  your 
letter  of  January  24, 1995,  submitting  an 
Application  for  Interim  Waiver  and  Petition 
for  Waiver  from  the  Department  of  Energy’s 
central  air  conditioner  and  central  air 
conditioning  heat  pump  test  procedure  for 
NORDYNE’s  Powermiser  line  of  heat  pumps, 
which  include  special  design  characteristics 
to  incorporate  domestic  water  heating. 

The  ciurent  test  procedure  does  not 
account  for  the  energy  savings  associated 
with  integrated  water  heating.  A  previous 
waiver  for  this  type  of  equipment  has  been 
granted  to  Carrier  Corporation,  55  FR  13607, 
April  11, 1990.  Thus,  it  appears  likely  that 
the  Petition  for  Waiver  will  be  granted. 

In  those  instances  where  the  likely  success 
of  the  Petition  for  Waiver  has  been 
demonstrated  based  upon  the  Department 
having  granted  a  waiver  for  a  similar  product 
design,  it  is  in  the  public  interest  to  have 
similar  products  tested  and  rated  for  energy 
consumption  on  a  comparable  basis. 

Further,  NORDYNE’s  Application  for 
Interim  Waiver  provides  sufficient 
information  to  determine  that  NORDYNE  has 
and  will  continue  to  experience  a  severe 
negative  economic  impact  absent  a  favorable 
determination  on  its  Application. 
NORDYNE’s  confidential  statement  claims  a 
substantial  investment  in  the  Powermiser  for 
research  and  development,  tooling, 
production,  sales  and  marketing.  The 
Powermiser  investment  represents  a  large 
fraction  of  NORDYNE’s  annual  income,  and 
NORDYNE  is  not  able  to  realize  any  return 
on  this  investment  until  the  Interim  Waiver 
is  granted. 


Therefore,  based  on  the  above, 

NORDYNE’s  Application  for  an  Interim 
Waiver  to  modify  the  Department’s  test 
procedure  for  its  Powermiser  line  of  heat 
pumps  with  integrated  domestic  water 
heating  is  granted. 

NORDYNE  shall  be  required  to  test  its 
Powermiser  line  of  heat  pumps  on  the  basis 
of  the  test  procediues  specified  in  10  CFR 
Part  430,  Subpart  B,  Appendix  M,  as 
modified  by  additional  tests  and  ratings 
described  in  its  proposed  alternate  test 
procedure,  to  determine  the  performance  of 
the  heat  pump  when  it  operates  for  the 
heating  of  domestic  water,  either 
concurrently  with  or  separate  from  the  space 
heating  and  cooling  modes. 

The  alternate  test  procedure  is  summarized 
in  Attachment  A,  attached  hereto. 

This  Interim  Waiver  is  based  u{>on  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  the  company.  This 
Interim  Waiver  may  be  removed  or  modified 
at  any  time  upon  a  determination  that  the 
foctual  basis  underlying  the  application  is 
incorrect. 

The  Interim  Waiver  shall  remain  in  effect 
for  a  period  of  180  days,  or  until  the 
Department  acts  on  the  Petition  for  Waiver, 
whichever  is  sooner,  and  maybe  extended 
for  an  additional  180-day  period,  if 
necessary. 

Best  regards, 

Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

Attachment  A 

Type  of  Equipment  To  Be  Covered 

The  test  procedure  described  herein 
applies  to  electrically-driven,  single¬ 
speed  compressor  air-to-air  heat  pumps 
having  a  nominal  cooling  capacity  of 
65,000  BTU/Hr  or  less  that  include  an 
integral  heat  exchanger  and  water  pump 
for  Ae  heating  of  domestic  water,  either 
concurrent  with  or  separate  fi’om  the 
space  heating  and  cooling  modes. 

Test  Points  and  Procedures 

Standard  ratings  shall  be  established 
in  accordance  with  10  CFR  Part  430, 
Subpart  B,  Appendix  M,  ‘‘Uniform  Test 
Method  for  Measuring  the  Energy 
Consmnption  of  Central  Air 
Conditioners.”  Procedures  will  also  be 
compatible  with  ‘‘Methods  of  Testing 
for  Efficiency  of  Space-Conditioning 
Water  Heating  Appliances  that  include 
a  Desuperheater  Water  Heater” 

ASHRAE  Standards  Project  Committee 
137P  (under  development). 

In  addition  to  the  standard  ratings, 
tests  and  a  rating  procedure  are 
described  to  determine  the  performance 
of  the  heat  pump  when  it  operates  for 
the  heating  of  domestic  water,  either 
concurrently  with  or  separate  from  the 
space  heating  and  cooling  modes. 

Table  1  specifies  the  operating 
conditions  for  all  of  the  tests  covered  by 
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the  present  test  plan,  along  with  their 
operating  and  water  draw  schedules  as 
Tables  2,  3  and  4.  These  tests  are 
summarized  as  follows; 

Space  Cooling  Mode,  Tests  1,5,6  and 
7 

Test  1  (required)  is  identical  to  the 
Department  Test  A,  Test  5  (required)  is 
identical  to  Department  Test  B,  Test  6 
(optional)  is  identical  to  Department 
Test  C,  and  Test  7  (optional)  is  identical 
to  Department  Test  D,  except  for  the 
following:  The  refrigerant-to-water  heat 
exchanger  is  filled  with  water.  In  order 
to  not  have  the  water  piunp  cycle  on 
during  tests  1  and  5,  it  may  be  necessary 
to  disable  the  water  pump.  If  natural 
convection  within  the  water  system 
proves  significant,  it  will  be  necessary 
to  close  an  isolation  valve  between  the 
heat  pump  and  the  water  heater  tank. 

Space  Heating  Mode,  Tests  11,  12, 13 
and  15 

Test  11  (required)  is  identical  to  the 
Department  High  Temperature  Test, 

Test  12  (optional)  is  identical  to  the 
Department  Cyclic  Test,  Test  13 
(required)  is  identical  to  Department 
Frost  Accumulation  Test,  and  Test  15 
(required)  is  identical  to  the  Department 
Low  Temperature  Test,  except  for  the 
following:  the  refrigerant-to-water  heat 
exchanger  is  filled  with  water.  In  order 
to  not  have  the  water  pump  cycle  on 
during  tests  11, 13  and  15,  it  may  be 
necessary  to  disable  the  water  pump.  If 
natural  convection  within  the  water 
system  proves  significant,  it  will  be 
necessary  to  close  an  isolation  valve 
between  the  heat  pump  and  the  water 
heater  tank. 

Space  Cooling/Domestic  Water  Heating 
Mode,  Tests  2  and  4 

Test  2  is  the  Department  Test  A, 
combined  with  water  heating.  Air  side 
conditions  are  held  constant  and  the 
system  runs  continuously,  while  a  series 
of  water  draws  are  imposed  as  outlined 
in  Table  2. 

Test  4  is  the  Department  Test  D, 
which  involves  cyclic  operation  of  the 
heat  pump,  with  a  series  of  water  draws 
imposed  as  outlined  in  Table  3. 

The  system  cyclic  schedule  is  for 
energizing  of  the  compressor  and  indoor 
blower  control  terminal.  Actual  system 
operation  will  be  controlled  by  the 
system  internal  controls.  Depending  on 
internal  controls,  the  compressor  and 
one  of  the  system  fans  may  start  or 
continue  to  run  irrespective  of  the 
compressor  terminal  being  energized. 
There  shall  be  no  air  flow  through  the 
coil  with  the  idle  fan.  When  the  indoor 
blower  is  off,  the  duct  shall  be  blocked. 


Space  Heating/Domestic  Water  Heating 
Mode,  Tests  10  and  14 

Test  10  is  the  Department  Cyclic  Test 
with  a  series  of  water  draws  imposed,  as 
outlined  in  Table  3. 

Test  14  is  the  Department  Low 
Temperature  Test  combined  with  water 
heating.  Air  side  conditions  are  held 
constant  and  the  system  runs 
continuously,  while  a  series  of  water 
draws  are  imposed,  as  outlined  in  Table 
2. 

The  system  cyclic  schedule  is  for 
energizing  of  the  compressor  and  indoor 
blower  control  terminal.  Actual  system 
operation  will  be  controlled  by  the 
system  internal  controls.  Depending  on 
internal  controls,  the  compressor  and 
one  of  the  system  fans  may  start  or 
continue  to  run  irrespective  of  the 
compressor  terminal  being  energized. 
There  shall  be  no  air  flow  through  the 
coil  with  the  idle  fan.  When  the  indoor 
blower  is  off,  the  duct  shall  be  blocked. 

Domestic  Water  Heating  Modes,  Tests  3, 

8  and  9 

Tests  3,  8  and  9  involve  cyclic 
operation  of  the  heat  pump  in  self- 
controlled  response  to  a  series  of  water 
draws,  as  outlined  in  Table  4. 

Test  3  (required)  uses  the  same 
conditions  as  the  Department  Test  D, 
and  will  result  in  a  cooling  effect  on  the 
indoor  room. 

The  conditions  of  Tests  8  and  9  (both 
required)  are  specified  in  Table  1.  Their 
temperatures  do  not  correspond  to  any 
Department  tests,  but,  with  the 
exception  of  the  temperatures  specified 
in  Table  1,  they  shall  follow  the 
requirements  of  Department  Test  D. 

Tests  8  and  9  will  result  in  a  cooling 
effect  on  the  outdoor  room  (“O” 
terminal  de-energized).  When  the 
indoor  blower  is  off,  the  ductwork  shall 
be  blocked. 

In  addition  to  the  normal  components, 
required  for  indoor  space  heating  and 
cooling,  the  unit  shall  be  connected,  as 
specified  by  the  heat  pump 
manufacturer,  to  a  conventional  electric 
domestic  hot  water  storage  tank.  The  hot 
water  storage  tank  shall  have  a  nominal 
rated  volume  of  52  gallons,  with  an 
actual  internal  volume  of  47±1  gallons. 
The  hot  water  storage  tank  shall  have  an 
Energy  Factor  (EF)  rating  that  is  within 
±.02  of  the  EF  specified  as  the  Federal 
Energy  Conservation  Standard  for  52 
gallon  electric  water  heaters,  (presently 
0.87),  as  determined  by  the  Department 
test  and  rating  standards,  contain  two 
electric  heater  elements  each  rated  at 
nominal  4500  Watts  and  be  connected 
to  a  source  of  supply  water  having  a 
temperature  of  58±2  °F.  The  electrical 
voltage  supplied  to  the  water  heater 


shall  be  adjusted  such  that  the  measured 
electrical  power  input  is  4275±75W 
when  the  lower  resistive  element  is 
heating  water.  The  water  beater 
instrumentation:  six  internal 
thermocouples  plus  entering  and 
leaving  water  temperature 
measurements  and  energy  use,  is  to  be 
installed  according  to  the  standard 
Department  test  and  rating  procedure. 

The  water  heater  thermostats  are  to  be 
replaced  with  manual  controls  operated 
to  turn  off  the  upper  element  at  135  ®F 
and  on  at  115  ®F  based  on  the  internal 
thermocouple  located  closest  to  the 
upper  thermostat  location.  The  lower 
element  shall  be  operated,  as  specified 
by  the  heat  pump  manufacturer,  but  to 
turn  off  and  on  at  not  lower  than  110  ®F 
and  100  "F  respectively  (unless  a  new 
thermostat  is  supplied  specifically  for 
the  purpose)  based  on  the  internal 
thermocouple  located  closest  to  the 
lower  thermostat.  The  lower  element 
shall  also  be  controlled  to  not  operate 
coincident  with  the  upper  element.  The 
purpose  of  the  manual  controls  is  to 
simulate  the  normal  thermostats,  hut 
with  improved  repeatability.  The  heat 
pump  system  shall  be  installed  per  the 
manufacturers  installation  instructions. 
Unless  otherwise  specified  by  the 
manufacturer,  the  water  heater  is  to  be 
installed  in  the  indoor  room,  as  is  the 
compressor  section,  if  it  is  separate  from 
the  outdoor  unit.  The  water  heater  is  to 
be  connected  to  the  compressor  section 
with  15  feet  of  interconnecting  tubing 
(30  feet  total  for  two  lines),  insulated 
(both)  with  R4  insulation.  The 
refrigerant  sections  are  to  be  connected 
with  a  total  of  25  feet  of  insulated 
vapor  line  and  25  feet  of  %" 
uninsulated  liquid  line.  The  line  lengths 
between  the  compressor  section  and  the 
indoor  coil  shall  be  between  5  and  10 
feet,  with  the  balance  of  the  25  feet 
connected  between  the  compressor 
section  and  the  outdoor  unit,  with  10 
feet  located  in  the  outdoor  room. 

Calculation  of  Seasonal  Performance 
Factors 

.  The  overall  performance  of  the 
integrated  heat  pump  system  shall  be 
expressed  in  terms  of  seasonal 
performances.  In  addition  to  the 
Seasonal  Energy  Efficiency  Ratio  (SEER) 
and  Heating  Seasonal  Performance 
Factor  (HSPF)  currently  required  by  the 
Department,  a  Combined  Cooling 
Performance  Factor  (CCPF)  shall  be 
calculated  for  the  cooling  season  and  a 
Combined  Heating  Performance  Factor 
(CHPF)  shall  be  calculated  for  the 
heating  season.  These  two  combined 
performance  factors  reflect  the  energy 
efficiency  of  the  heat  pump  when 
providing  both  space  conditioning  and 
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domestic  water  heating.  The  CCPF 
reflects  the  system’s  performance  during 
the  portion  of  the  year  that  the  outdoor 
air  temperature  is  above  65  °F  and  the 
system  will  be  providing  space  cooling 
and/or  water  heating.  CHPF  deals  with 
the  other  portion  of  the’year  when  the 
outdoor  air  temperature  is  below  65  °F 
and  the  system  will  be  providing  space 
heating  and/or  water  heating.  Both 
combined  performance  factors  shall  be 
calculated  by  means  of  a  bin  analysis  as 
used  for  calculating  the  Heating 
Seasonal  Performance  Factor  as 
described  in  10  CFR  Part  430,  Subpart 
B,  Appendix  M,  ^  5.2.  The  only  changes 
to  the  actual  referenced  bin  analysis  are 
to  extend  it  to  account  for  the  water 
heating  functions,  and  to  have  it  reflect 
calendar  hours  in  addition  to  cooling 
and  heating  load  hours,  so  that  the 
water  heating  load  can  be  fully 
accounted  for. 

The  Seasonal  Energy  Efficiency  Ratio 
(SEER)  shall  also  be  calculated  by 
means  of  the  bin  analysis  used  for  the 
Heating  Seasonal  Performance  Factor, 
the  CCPF  and  the  CHPF.  This  is  a  slight 
departure  from  the  referenced 
procedures  method  for  calculating  a 
SEER  for  units  with  single-speed 


compressors,  but  yields  a  nearly 
identical  result  and  provides  a  directly 
comparable  base  for  use  in  determining 
energy  savings  associated  with  water 
heating. 

The  Heating  Seasonal  Performance 
Factor  (HSPF)  shall  also  be  calculated  in 
the  manner  referenced  above,  with  the 
exception  that  it  is  based  on  seasonal 
hours  as  opposed  to  fractional  hours. 

The  Combined  Cooling  Performance 
Factor  (CCPF)  shall  be  calculated  using 
the  same  general  approach  as  presented 
in  the  Department/ ARI/ASHRAE 
standards  for  non-water-heating 
equipment.  The  procedture  relates  the 
space  cooling  and  water  heating  loads 
and  the  performance  of  the  heat  pump 
to  outdoor  air  temperature.  The  output 
of  the  heat  pump  is  balanced  against  the 
building  and  water  heating  load  at  each 
outdoor  temperature  bin  above  65  “F  to 
determine:  (a)  The  fractional  heat  pump 
operating  time  spent  in  each 
temperature  bin  performing  space 
cooling  only;  (b)  the  fractional  heat 
pump  operating  time  spent  in  each 
temperature  bin  performing  combined 
space  cooling  and  water  heating;  (c)  the 
fractional  heat  pump  operating  time 
spent  in  each  temperature  bin 


performing  dedicated  water  heating;  and 
(d)  the  heat  pump  energy  consumption 
rate  for  each  mode  of  operation  for  each 
temperature  bin. 

The  energy  input  to  the  domestic 
water  is  assumed  to  be  distributed  by 
temperature  bin  in  proportion  to  the 
total  hours  of  occurrence  per  bin.  The 
performance  of  the  heat  ppmp  by  bin, 
and  by  mode  of  operation,  is  based  on 
interpolation  of  test  data  taken  at 
representative  operating  conditions.  The 
total  energy  consumption  of  the  heat 
pump  will  be  increased  as  a  result  of  the 
domestic  water  heating  load.  There  will, 
however,  be  a  net  energy  savings,  which 
is  expressed  in  terms  of  a  Combined 
Cooling  Performance  Factor  for  space 
cooling  and  water  heating,  designated 
CCPF.  CCPF  is  the  sum  of  the  total 
space  cooling  load  and  the  total 
domestic  water  heating  load  during  the 
cooling  season,  divided  by  the  sum  of 
the  total  energy  consumption  used  for 
space  cooling  and  water  heating  over 
the  same  period,  expressed  in  Btu/Wh. 

The  Combined  Cooling  Performance 
Factor  for  space  cooling  and  water 
heating  shall  be  calculated  similarly  to 
the  SEER: 


CCPF  = 


H _ 

tE(Tj) 


The  terms  Q(Tj)  and  E(Tj)  are  the 
system  energy  outputs  and  inputs 
respectively  for  the  outdoor 


temperature  bin  as  defined  in  the  cited 
Department  regulations,  and  are 
composed  of  the  various  building  and 


water  heating  loads  and  system  energy 
inputs  as  follows: 


q(Tj  )  -  BL^Tj )  X  n  j -t- (Tj)  X  n  j (Tj  )  X  Od^cj 

Where  BL(Tj)  is  the  building  space  cooling  load  at  the  j‘**  outdoor  bin  temperature.  C^Tj)  is  the  water  heating  load 
in  Btu/hr  at  the  j***  outdoor  bin  temperature  and  is  calculated  from  the  hot  water  drawn  from  the  water  heater  tank. 
It  does  not  include  the  tank  standby  losses.  The  term  ridwcj  is  the  number  of  extra  hours  for  dedicated  water  heating 
with  the  outdoor  temperature  above  65  ®F,  distributed  among  the  first  three  outdoor  temperatiue  bins  inversely  proportional 
to  the  building  load,  equation  form: 


^dwcj.j=l,3 


where  Nowc  is  the  nvunber  of  extra  hours  for  dedicated  water  heating  with  the  outdoor  temperature  above  65  ®F.  E(Ti) 
is  the  total  system  energy  input  for  the  )•*•  outdoor  bin  temperature,  and  is  made  up  of  the  individual  energy  inputs 
for  the  applicable  operating  modes  as  follows: 


(x,(Tj)xej 

(Tj) 

I+X2I 

(Ti) 

l^^ccw 

(fj 

)+x,| 

(Tj) 

l^^wdcl 

(Tj)' 

XHj 

plf(' 

I’j) 

^sav  ^dwehc 


where: 
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Ec(Tj)  =  Heat  pump  steady-state  power  input  in  the  space  cooling  only  mode  for  outdoor  temperature  bin  j. 

Eccw(Tj)  =  Heat  pump  steady-state  power  input  in  the  combined  cooling  and  water  heating  mode  for  outdoor  temperature 
bin  j. 

EwdJTj)  =  Heat  pump  steady-state  power  input  in  the  dedicated  water  heating  mode  during  the  cooling  season  for 
outdoor  temperature  bin  j. 

Eauxw  =  AuxiUary  energy  input  for  water  heating. 

Esav  =  Energy  saved  due  to  cooling  effect  during  dedicated  water  heating. 

Edwehc  =  Energy  input  for  water  heating  during  the  dedicated  water  heating  extra  hours  period  above  65  “F. 

Xi(Tj)  =  Load  factor  for  space  conditioning  only  mode  for  outdoor  temperature  bin  j. 

X2(Tj)  =  Load  factor  for  combined  space  conditioning/water  heating  mode  for  outdoor  temperature  bin  j. 

X.3(Tf)  -  Load  factor  for  dedicated  water  heating  mode  for  outdoor  temperature  bin  j. 

PI^(Tj)  =  1  -  Crf  X  (1  -XiiTj)  X  XiiTy)  -  XiiTj))  =  the  overall  part-load  factor  for  outdoor  temperature  bin  j. 

Cd  -  die  coefficient  of  cyclic  degradation  for  cooling. 
nj  =  the  number  of  hours  in  the  j‘*'  outdoor  temperature  bin. 

The  steady-state  electrical  power  input  to  the  heat  pump  in  the  space  cooUng  only  mode  is  determined  according 
to: 


E4Tj)  =  E,(82»F)-^ 


EJ95‘*F)-E^(82°F) 


x(Tj-82‘’F) 


(95-82)“F 

The  steady-state  heat  pump  space  cooling  capacity  in  the  space  cooling  only  mode  is  determined  according  to: 

Q  (t.  )  =  Qc  (82°  F)  Qc(95  F)-Q,(82  F)  ^  /  _  g2o  p\ 

\  J/  (95-82)°F  ^  ^  ’ 

The  steady-state  heat  pump  space  cooling  capacity  and  water  heating  capacity  in  the  combined  cooling/ water  heating 
mode  is  determined  according  to: 


Q.™(Tj)  =  Q„.(82”F). 


Q.>w(95°F)-Q^(82»F) 

(95-82)“F 


x(Tj-82“F) 


Q....(Ti)  =  Q..„(82"F)+ 


Q.«.(95“F)-Q^(82«F) 


^WCCV  /  -CWCCV'--  X  Jx.  _  82®  f) 


(95-82)°F 

The  total  steady-state  electrical  power  input  to  the  heat  pump  in  the  combined  cooling/water  heating  mode  is 
determined  according  to: 


where: 


Eccw(Tj)  =  E^(82“F)xPLF(Test4)+ 


E».(95°F)-E„.(82'‘F)xPLF(Test4) 
(95  -  82)‘»F 


x(Tj-82°F) 


PLF(Test4)  =  1  -  x  (1  -  LF(Test4)) 


with: 

Cd  =  the  cooling  season  coefficient  of 
cyclic  degradation. 

LF(Test  4)  =  0.5  =  the  load  factor  during 
the  82  ®F  combined  cooling/water 
heating  cyclic  test. 

The  electrical  power  input  to  the  heat 
piunp  at  the  82®F  cyclic  test  point  is 


corrected  (decreased)  by  the  actual  test 
part  load  factor  (PLF)  in  order  to  make 
it  consistent  with  the  95°F  test  point 
which  is  steady-state.  Later  bin  analysis 
of  energy  use  will  interpolate  between 
the  82®F  and  95®F  points  and  have  the 
energy  use  for  each  bin  increased  by 
that  bins’  calculated  PLF.  This  approach 
of  the  95®F  test  being  continuous 


compressor  operation  and  the  82®F  test 
being  cyclic  is  most  representative  of 
actual  field  operation  and  provides  the 
most  representative  water  side 
conditions. 

The  steady-state  heat  pump  water 
heating  capacity  in  the  dedicated  water 
heating  mode  during  the  cooling  season 
is  determined  according  to: 


Q-dc  =Q.dc(82°F) 

The  steady-state  electrical  power  input  to  the  heat  pump  in  the  dedicated  water  heating  mode  during  the  cooling 
season  is  determined  according  to: 


E.dc(Ti)  =  E..a.(82»F)x  PLF(Test3) 
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The  performance  of  the  heat  pump  in  because  the  heat  source  is  the  constant  corrected  from  the  PLF  of  the  test  to  the 
dedicated  water  heating  during  the  temperature  indoor  air.  Because  the  test  PLF  of  each  temperature  bin  in  the 

cooling  season  is  assumed  constant  is  cyclic,  the  actual  test  results  are  again  analysis. 


PLF(Test3)  =  l-CdX  1- 


ton82°F 

t...,.82“F 


Cd=the  cooling  season  coefficient  of 
cyclic  degradation. 


ton82®F=the  total  compressor  on  time 
during  the  82®F  dedicated  water 
heating  cyclic  test. 


tiotai82®F=the  total  time  to  conclusion  of 
the  82®F  dedicated  water  heating 
cyclic  test. 

The  load  factors  for  each  mode  of 
operation  are  determined  as  follows: 


BL(T,) ' 

X2(Tj)  =  ^  or  >  whichever  is  least. 

wl(t,) 

.Q..(Tj) 

Following  determination  of  X2(Tj)P(j(Tj)  and  Xj(Tj)  are  determined  as  follows: 

BL(T,)-X,(Tj)xQ,.(T,) 

X,  ^Tj  j  =  ■  or  >  whichever  is  least. 

'^(Ti)-X2(Tj)xQ.^(Tj)' 

^3(^3)“'  •  whichever  h 

•-XalTi) 


whichever  is  least. 


The  auxiliary  energy  input  for  water  heating  is  then  determined  from: 


WL(Tj)-x4Tj)xQ^(T,)-X,(Tj)xQ.*(Ti) 


3.413x0.98 

Because  the  dedicated  water  beating  mode  dining  the  cooling  season  removes  heat  from  the  space,  there  is  a  beneficial 
cooling  effect.  The  energy  saved  by  this  cooling  is  calculated  as: 


E».=X,(Tj)xQ^.(t,)x„,x^ 


Q=(Tj) 


Lastly,  the  energy  input  for  water  heating  during  the  dedicated  water  heating  extra  hours  period  above  65°F  is 
calculated  as: 
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where: 


^dwehc 


X4I 

(Ti) 

l^^wdci 

(Tj) 

PLF| 

(Ti) 

^  ^'dwcj  ^auxwehc 


Qwd.(Tj) 


=Load  factor  for  dedicated  water  heating  mode  for  outdoor  temperatiue  bin  j. 

Ewdc(Tjh=heat  pump  steady-state  power  input  in  the  dedicated  water  heating  mode  during  the  cooling  season  for  outdoor 
temperature  bin  j. 

/Wcr=the  number  of  hours  in  the  jth  outdoor  temperature  bin  for  the  dedicated  water  heating  extra  hours  period  above 
65"F. 

PLF(Tj)=l  —  CrfX(l  -Xa/^Tyj^the  part-load  factor  for  outdoor  temperature  bin  j. 

Cd=the  coefficient  of  cyclic  degradation  for  cooling. 


_  wl(t,)-x,(t,)xq^(t^) 

*^auxwehc  ^  ^  ^  ^  **dwcj 

3.413x0.98 

=the  auxiliary  energy  input  for  water  heating  dining  the  extra  hours  period  above  BS^F. 

Qtvdt/TyMhe  cyclic  heat  pump  water  heating  capacity  in  the  dedicated  water  heating  mode  during  the  cooling  season. 


The  Combined  Heating  Performance 
Factor  (CHPF)  shall  be  calculated 
utilizing  the  same  approach  as  for  the 
CCPF.  For  the  CHPF  the  building  and 
water  heating  loads  and  heat  pump 
performance  are  evaluated  at  each 


outdoor  temperature  bin  below  BS^F.  - 
CHPF  is  the  sum  of  the  total  space 
heating  load  and  the  domestic  water 
heating  load  during  the  heating  season, 
divided  by  the  sum  of  the  total  energy 
consumption  used  for  space  heating  and 


water  heating  over  the  same  period, 
expressed  in  Btu/Wh. 

The  Combined  Heating  Performance 
Factor  for  space  heating  and  water 
heating  is  calculated  as  follows: 


CHPF  =  -^ - 

j=> 

The  terms  Qflyj  and  E(Tj)  are  the  system  energy  outputs  and  inputs,  respectively,  for  tlie  j***  outdoor  temperature 
bin  as  defined  in  the  cited  Department  regulations  and  are  conTposed  of  the  various  building  and  water  heating  loads 
and  system  energy  inputs  as  follows: 

q(Tj  j  =  BL^Tj  j  X  Dj  +  Qkw  (Tj  )  X  Oj  +  (Tj  j  x  n^^^j 

where  BL(Tj)  is  the  building  space  heating  load  at  the  j**'  outdoor  bin  temperature  and  evaluated  for  each  heating 
temperature  bin  Tj,  as  described  in  subsection  10.2.2  of  ASHRAE  Standard  llB-83.. 

QhUTj)  is  the  water  heating  load  for  the  jth  outdoor  bin  temperature. 

E(T^  is  the  total  system  energy  input  for  the  )•*’  outdoor  bin  temperature  and  is  made  up  of  the  individual  energy 
inputs  for  the  applicable  operating  modes  as  follows: 


(’‘.(Tj) 

|XEJ 

(Tj) 

|+X,( 

(Tj) 

|xE,„(Tj 

)+x,l 

(Tj) 

l^^wdhl 

(Tj) 

XHj 

PLF| 

(Tj) 

^auxw  ^auxs  ^dweh 


where: 

Eh(Tj)  =  Heat  pump  steady-state  power 
input  in  die  space  heating  only 
mode  for  outdoor  temperature  bin  j. 

EhcwlTj)  =  Heat  pump  steady-state  power 
input  in  the  combined  space 
heating  and  water  heating  mode  for 
outdoor  temperature  bin  j. 

Ewdh(Tj)  =  Heat  pump  steady-state  power 
input  in  the  dedicated  water 


heating  mode  during  the  heating 
season  for  outdoor  temperature  bin 

j- 

Eauxw  =  Auxiliary  energy  input  for  water 
heating. 

Eawcs  =  Auxiliary  energy  input  for  space 
heating. 

Edwehh  =  Energy  input  for  water  heating 
during  the  dedicated  water  heating 
extra  hours  period  below  B5  ®F 


Xj(Tj)  =  Load  factor  for  space 

conditioning  only  mode  for  outdoor 
temperature  bin  j. 

X2(Tj)  =  Load  factor  for  combined  space 
conditioning/water  heating  mode 
for  outdoor  temperature  bin  j. 

X3(Tj)  =  Load  factor  for  dedicated  water 
heating  mode  for  outdoor 
temperature  bin  j. 
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PLF(Tj)  =  1  —  C,ix(l  —  Xi(Tj)  —  XzlTj)  Cd  =  the  coefficient  of  cyclic  The  steady-state  heat  pump  space 

—  Xy(Tj))  =  the  overall  part-load  degradation  for  heating.  heating  capacity  in  the  space  heating 

factor  for  outdoor  temperature  bin  j.  =  the  number  of  hours  in  the  j*  only  mode  is  determined  according  to: 

outdoor  temperature  bin. 


Qh(l7°F)+^'^^^^^^|j^^x(Tj-l7"F),forTj2  45»ForTjS17°F 


Q,(Tj)=- 


Qh(n"F)+5!!2^fL|ifiZl2x(Tj-irF),for  irF<Tj<45°F 


[  '  (35-17)“F  \  J  r  i 

The  steady-state  electrical  power  input  to  the  heat  piunp  in  the  space  heating  only  mode  is  determined  according 


E  f47°Fl-E  n7“F)  /  \ 

EJ17“F)  +  -!^i^ - - - ^ - ^x(Ti-17“F),  forT,  >  45°ForTi  <  H^F 

(47_17)of  V  j  r  i  J 

E^ (1 7“ F) -(-  F)-E^(17  F)  ^ < T=  <  45" F 

(35-17)"F  \  i  r  ) 

The  steady-state  heat  pump  space  heating  capacity  and  water  heating  capacity  in  the  combined  heating/ water  heating 
mode  is  determined  according  to: 


Qhcw07‘’F)  + 


or..  ■  Qhcw(47-F)-Q^(17"F) 


Qhcw(Tj)  = 


(47-17)"F 


x(Tj  -17"f).  forTj  >  45"ForTj  ^  17"F 


Qhcw  (J  7”  F)  +  X  (t=  -  17"f),  for  17"  F  <  T,  <  45“  F 

(35-17)"F  \  i  r  J 


Q«ch(Tj)= 


^*x(t,-17°fI  forT.  > 45°ForT.  <  17°F 
(47-17)"F  \  }  f  i  J 

or 

Q (1 7" F)  -I-  9^9!?j?f  ..^^~9ych(|7  F)  ^ (t  - 1 7" fI  for  1 7" F  <  Tj  <  45" F 
(35-17)"F  \  i  r  J 


Where: 


Qhcw(35°F)=  Qhcw(>7°F)+  .Qhc4v(^7  F)  ^(35_^y)op  ^ ^ - - 

L  (47-17)"F  j  q(,,op),Qh(47°F)-Q,(17"F)^^3^_^^^,^ 

(47-17)"F 


Qwch(35“F)=  Qwch(^7  P>x(35_^-y)op  ^ - 

L  (47-17)"F  j  Q^(^,op),Q.(47°F)-Q,(17"F)^3^_^^^.p 

(47-17)"F 

The  total  steady-state  electrical  power  input  to  the  heat  pump  in  the  combined  heating/waterheating  mode  is  deter¬ 
mined  according  to: 


Ehcw(17“F)-H 


(47"  F)  X  PLF(Testl  0)  -  E^^  (1 7"  F) 


EKcw(17“F)-f- 


(47-17)"F 

or 

Ehcw(35"F)-E^(17"F) 

(35-17)"F 


xJt^  -  17"f),  for Tj  >  45"F  or Tj  <  17"F 


x(Tj-17"f),  for  17"F<Tj  <  45"F 
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where: 


Ehcw(35‘*F)  = 


+  Et^(17  F)^(35_^.y)op 

'  (47-17)°F 


Eh(35°F) 


(47-17)®F 


and: 

PLF  (TestlO)  =  1  -  (Cd  X  (1  -  LF 
(TestlO))) 

With: 

Cd  =  the  heating  season  cyclic 
degradation  coefficient. 

LF  (Test  10)  =  0.5  =  the  load  factor 

during  the  47  ®F  combined  heating/ 
water  heating  cyclic  test. 


The  electrical  power  input  to  the  heat 
pump  at  the  47  ®F  cyclic  test  point  is 
corrected  (decreased)  by  the  actual  test 
part  load  factor  (PLF)  in  order  to  make 
it  consistent  with  the  17  ®F  test  point 
which  is  steady-state. 

Later  bin  analysis  of  energy  use  will 
interpolate  between  the  17  ®F  and  47  ®F 
points  and  have  the  energy  use  for  each 
bin  increased  by  that  bins  calculated 


PLF.  This  approach  of  the  17  ®F  test 
being  continuous  compressor  operation 
and  the  47  ®F  test  being  cyclic  is  most 
representative  of  actual  field  operation 
and  provides  the  most  representative 
water  side  conditions. 

The  cyclic  heat  pump  water  heating 
capacity  in  the  dedicated  water  heating 
mode  during  the  heating  season  is 
determined  according  to: 


Q-dh(Tj)=Q.rf«(47"F)+ 


Q.d>(67°F)-Q.^(47“F) 
(67-  47)‘’F 


:(Tj-47°F) 


The  steady-state  electrical  power  input  to  the  heat  pump  in  the  dedicated  water  heating 
season  is  determined  according  to: 


mode  during  the  heating 


E»ih(Ti)=E^(47“F)xPLF(Tea9)+ 


X  PLF(Test8)  -E^(47“F)  x  PLF(Test9) 


(67  -  47)°F 


x(Tj-47"f) 


Because  the  tests  are  cyclic,  the  actual  each  temperature  bin  in  the  analysis, 
test  results  are  again  corrected  from  the  where: 

PLF  of  the  specific  test  to  the  PLF  of 


f 

PLF(Test9)  =  l-CdX  1 

V 

f 

PLF(Test8)  =  l-CjX  1 

V 


ton47°F 

ton67°F  ' 
ttota.67“F^ 


with: 

Cd  =  the  heating  season  cyclic 
degradation  coefficient. 
ton47  °F  =  the  total  compressor  on  time 
during  the  47  "F  defeated  water 
heating  cyclic  test. 


fioiai47  ®F  =  the  total  time  to  conclusion 
of  the  47  ®F  dedicated  water  heating 
cyclic  test. 

fon67  ®F  =  the  total  compressor  on  time 
during  the  67  °F  dedicated  water 
heating  cyclic  test. 


/totai67  ®F  =  the  total  time  to  conclusion 
of  the  67  ®F  dedicated  water  heating 
'cyclic  test. 

The  load  factors  for  each  mode  of 
operation  are  determined  as  follows: 


Qh..(Ti) 


or 


^  whichever  is  least. 


N 


II  >a 
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the  auxiliary  energy  input  for  water  heating  during  the  extra  hours  period  below  65  ®F. 

wdh{Tj)  =  the  cyclic  heat  pump  water  heating  capacity  in  the  dedicated  water  heating  mode  dming  the  heating  season. 


Table  1.— Test  Summary— Integrated  Heat  Pump  System  Tests 


Test 

Description 

Test  type 

Air  temperatures  (F) 

Water  draw 

Data  reduc- 

ODDB 

ODWB 

IDDB 

IDWB 

tion  notes 

1 . 

COOLING . 

STEADY- 

REQUIRED  . 

95 

80 

67 

1 

STATE. 

0 

COOLING  + 

STEADY- 

RFOIIIRFD 

95 

80 

67 

TABLE  2 . 

1, 2,3,6 

WH. 

STATE. 

3 

WH  (COOLING) 
COOLING  + 

r.YOi  in 

REQUIRED  . 

82 

80 

67 

TARI  F  4 

1. 2.5.6 

1. 2.4.6 

A 

CYCLIC  . 

RFOIIIRFD 

82 

80 

67 

TARI  F  3 

WH. 

5 

COOLING 

STEADY- 

REQUIRED 

82 

80 

67 

1 

STATE. 

nnnm 

6 . 

nool  INfi . 

STEADY- 

OPTIONAL  . 

82 

80 

57 

1 

STATE. 

7 . 

COOLING  CY- 

CYCLIC  . 

OPTIONAL  . 

82 

80 

57 

1 

cue. 

8 . 

WH  (HEATING) 
WH  (HEATING) 
HEATING  +  WH 

CYCLIC  . 

REQUIRED 

67 

61 

70 

TARI  F  4 

1.2.7 

1.2.7 

1. 2.4.6 

1 

Q 

CYCI  in 

RFOIIIRFD 

47 

43 

70 

TABLE  4 . 

in 

CYCLIC  . 

RFOIIIRFD 

47 

4^ 

70 

TABLE  3 . 

11 . 

HEATING  . 

STEADY- 

RFOIIIRFD  ... 

47 

43 

70 

STATE. 

•1I> 

HEATING  CY- 

CYCI  in 

OPTIONAI 

47 

43 

70 

CLIC. 

13 . 

HEATING  DE- 

STEADY- 

REQUIRED 

35 

33 

70 

1 

FROST. 

STATE. 

14 . 

HEATING  +  WH 

STEADY- 

RFOIIIRFD 

17 

15 

70 

TARI  F  P 

1. 2,3.6 

STATE. 

15 

HEATING 

STEADY- 

RFOIIIRFD  . 

17 

15 

70 

1 

STATE. 

Data  Reduction  Notes  for  Table  1 

1.  Data  recorded  per  ASHRAE 
Standard  116-83. 

2.  Water  heating  capacity  is  calculated 
as  the  net  water  energy  withdrawn  plus 
the  tank  standby  loss  during  the  test 
duration,  divided  by  the  length  of  time 
that  the  water  pump  and/or  auxiliary 
water  heater  elements  operate  and 
expressed  as  BTU/hr.  Test  duration  is 
defined  as  starting  at  t=0  and  ending  at 
the  conclusion  of  water  heating  from  all 
sources.  Makeup  and  supply  water 
temperatures  are  to  be  recorded  every  5 
seconds  during  water  draws. 

3.  The  steady-state  cooling  or  heating 
capacity  coincident  with  water  heating 
is  calculated  as  the  total  air  side 
capacity  delivered  during  the  period  of 
time  that  the  water  pump  and/or 
auxiliary  water  heater  elements  operate. 


divided  by  the  length  of  time  that  the 
water  pump  and/or  auxiliary  water 
heater  elements  operate  and  expressed 
as  BTU/hr. 

4.  The  cyclic  cooling  or  heating 
capacity  coincident  with  water  heating 
is  calculated  as  the  air  side  capacity 
delivered  during  the  period  of  time  that 
both  the  water  pump  and  indoor  blower 
and/or  both  the  auxiliary  water  heater 
elements  and  indoor  blower  operate, 
divided  by  the  length  of  time  ^at  both 
the  water  pump  and  indoor  blower  and/ 
or  both  the  auxiliary  water  heater 
elements  and  indoor  blower  operate  and 
expressed  as  Btu/hr. 

5.  The  cyclic  cooling  capacity 
associated  with  dedicated  water  heating 
is  calculated  as  the  air  side  capacity 
delivered  during  the  period  of  time  that 
the  indoor  blower  operates,  divided  by 


the  length  of  time  that  the  indoor  blower 
operates,  and  expressed  as  Btu/hr. 

6.  The  power  used  with  the  cooling  or 
heating  capacity  associated  with  water 
heating  is  calculated  as  the  total  energy 
consumed  by  all  components,  including 
the  heat  pump,  water  pump,  and 
auxiliary  water  heater  elements,  etc., 
during  the  length  of  time  that  the  air 
side  capacity  is  integrated,  divided  by 
the  same  length  of  time,  and  expressed 
as  Watts. 

7.  The  power  used  with  the  dedicated 
water  heating  capacity  is  calculated  as 
the  total  energy  consumed  by  all 
components,  including  the  heat  pump, 
water  pump,  and  auxiliary  water  heater 
elements,  etc.,  during  the  duratioii  of 
the  test,  divided  by  the  period  of  time 
used  in  determining  the  associated 
water  heating  capacity  determination. 


Table  2.— Steady-State  Combined  Operation  &  Water  Draw  Schedule 


Sequence 


1 

2 

3 

4 

5 

6 
7 


FILL  WATER  HEATER  (or  draw  until  both  upper  and  lower  thermostat  water  temperatures  are  below  their  turn  on  points). 
RESISTIVE  OPERATION  TO  CONCLUSION. 

HEAT  PUMP  OPERATION  TO  CONCLUSION  OF  WATER ’HEATING  (heat  pump  continues  to  operate  in  space  conditioning 
mode). 

CONDITION  WITH  11  GALLON  DRAW. 

HEAT  PUMP  AND/OR  RESISTIVE  OPERATION  TO  CONCLUSION  OF  WATER  HEATING. 

HEAT  PUMP  CONTINUES  TO  OPERATE  IN  SPACE  CONDITIONING  MODE  FOR  10  MINUTES. 
t-0  ,  DRAW  5.4  GALLONS. 
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Table  2.— Steady-State  Combined  Operation  &  Water  Draw  Schedule— Continued 


Sequence 


8  .  HEAT  PUMP  AND  RESISTIVE  OPERATE  ON  INTERNAL  CONTROLS  (heat  pump  continues  to  operate  in  space  conditionir^ 

rnodo). 

9  .  t=68  MINUTES,  DRAW  16.1  GALLONS. 

10  .  HEAT  PUMP  AND  RESISTIVE  OPERATE  ON  INTERNAL  CONTROLS  (heat  pump  continues  to  operate  in  space  corxiitioning 

mode). 

1 1  .  U1 18  MINUTES,  DRAW  10.7  GALLONS. 

12  .  HEAT  PUMP  AND  RESISTIVE  OPERATE  ON  INTERNAL  CONTROLS  TO  CONCLUSION  OF  WATER  HEATING. 


Table  3.— Cyclic  Combined  Operation  &  Water  Draw  Schedule 


Sequence 


I  . I  FILL  WATER  HEATER  (or  draw  until  both  upper  and  lower  thermostat  water  temperatures  are  below  their  turn  on  points). 

RESISTIVE  OPERATION  TO  CONCLUSION. 

HEAT  PUMP  OPERATION  TO  CONCLUSION  OF  WATER  HEATING. 

CONDITION  WITH  11  GALLON  DRAW. 

HEAT  PUMP  AND/OR  RESISTIVE  OPERATION  TO  CONCLUSION  OF  WATER  HEATING. 

COMPRESSOR  OFF  FOR  10  MINUTES. 
t.O  ,  DRAW  5.4  GALLONS. 

t=10  MINUTES,  Tstat  ON;  @  1=20  MINUTES.  Tstat  OFF. 
t-30  MINUTES,  Tstat  ON;  @  t-40  MINUTES,  Tstat  OFF. 

10 .  t»:50  MINUTES,  Tstat  ON;  @  t=60  MINUTES.  Tstat  OFF. 

II  .  t=68  MINUTES,  DRAW  16.1  GALLONS. 

12  .  t-70  MINUTES.  Tstat  ON;  @  t»80  MINUTES,  Tstat  OFF. 

13  .  t=90  MINUTES.  Tstat  ON;  @  t=100  MINUTES,  Tstat  OFF. 

14  .  t=1 10  MINUTES,  Tstat  ON. 

15  .  t-118MINUTES,  DRAW  10.7  GALLONS. 

16  .  t=120  MINUTES,  Tstat  OFF. 

17  .  t=130  MINUTES.  Tstat  ON;  @  t=140  MINUTES.  Tstat  OFF. 

18  .  t=150  MINUTES,  Tstat  ON;  @  t=160  MINUTES,  Tstat  OFF. 

19  .  t=170  MINUTES.  Tstat  ON  TO  CONCLUSION  OF  WATER  HEATING. 


Note:  Tstat  refers  to  indoor  space  thermostat. 

Table  4.— Dedicated  Water  Heating  Operation  &  Water  Draw  Schedule 


Sequence 


I  . I  FILL  WATER  HEATER  (or  draw  until  both  upper  and  lower  thermostat  water  temperatures  are  below  their  turn  on  points). 

RESISTIVE  OPERATION  TO  CONCLUSION. 

HEAT  PUMP  OPERATION  TO  CONCLUSION  OF  WATER  HEATING. 

CONDITION  WITH  11  GALLON  DRAW. 

HEAT  PUMP  AND/OR  RESISTIVE  OPERATION  TO  CONCLUSION  OF  WATER  HEATING. 

COMPRESSOR  OFF  FOR  10  MINUTES. 
t=0  .  DRAW  5.4  GALLONS. 

HEAT  PUMP  AND  RESISTIVE  OPERATE  ON  INTERNAL  CONTROLS. 
t=68  MINUTES.  DRAW  16.1  GALLONS. 

10 .  HEAT  PUMP  AND  RESISTIVE  OPERATE  ON  INTERNAL  CONTROLS. 

I I  .  t=1 18  MINUTES.  DRAW  10.7  GALLONS. 

12 .  HEAT  PUMP  AND  RESISTIVE  OPERATE  ON  INTERNAL  CONTROLS  TO  CONCLUSION  OF  WATER  HEATING. 


January  24, 1995. 

The  Assistant  Secretary  for  Conservation  and 
Renewable  Energy, 

United  States  Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington,  DC  20585. 

Subject:  Petition  For  Waiver  and  Application 
for  Interim  Waiver. 

Gentlemen:  This  is  a  Petition  for  Waiver 
and  Application  for  lirterim  Waiver 
submitted  pursuant  to  Title  10  CFR  430.27, 
as  amended  November  14, 1986.  Waiver  is 
requested  from  the  existing  Test  Method  for 
Measuring  the  Energy  Consumption  of 
Central  Air  Conditioners,  including  heat 
pumps  as  found  in  Appendix  M  to  Subpart 
B  of  Part  430. 


Under  the  existing  Test  Procedure,  heat  . 
pump  energy  consumption  is  measured 
relative  only  to  space  heating  and  cooling. 
NORDYNE  requests  a  waiver  to  the  existing 
test  procedure  as  detailed  in  the  attached 
“Requested  Test  and  Rating  Procedure 
Modifications  for  Electrically  Driven,  Single- 
Speed  Compressor,  Air-to-Air  Heat  Pumps 
With  Integrated  Water  Heating”,  for  use  in 
the  testing  and  rating  of  its  Powermiser  line 
of  heat  pumps  which  include  special  design 
characteristics  to  incorporate  domestic  water 
heating. 

The  current  test  procedure  clearly  cannot 
account  for  the  energy  savings  associated 
with  integrated  water  heating. 

NORDYNE  is  confident  that  a  waiver  will 
be  granted  and  requests  that  an  interim 


waiver  be  granted.  NORDYNE’s  confidence  is 
based  on: 

(1)  The  current  test  procedure  does  not 
account  for  the  total  energy  savings  of  the 
Powermiser. 

(2)  Carrier  Corporation  has  been  granted  a 
similar  waiver  for  its  Hydrotech  product. 

(3)  For  public  policy,  the  widespread  use 
of  this  type  of  integrated  appliance  would  be 
in  direct  support  of  the  President’s  Climate 
Change  Action  Plan,  which  lists  heating  and 
cooling  and  home  appliances  as  key  targets 
for  improvement. 

(4)  Absent  a  favorable  determination  on  the 
Application  for  Interim  Waiver,  NORDYNE 
would  experience  an  economic  hardship,  as 
discussed  in  the  confidential  attachment. 
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Known  manufacturers  of  domestically 
marketed  imits  of  the  same  product  type  are 
being  notified  in  writing  of  this  Petition  for 
Waiver  and  Application  for  Interim  Waiver. 
A  list  of  the  names  and  addresses  of  each 
person  to  whom  a  notice  is  being  sent  is 
attached. 

Sin(%rely, 

Wayne  Reedy, 

Vice  President  Engineering. 

WRR:pdr 

Enclosure 

[FR  Doc.  95-19203  Filed  8-7-95;  8:45  am] 
NLUNO  CODE  »4S0-01-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  EF95-201 1-000,  et  al.] 

United  States  Department  of  Energy— 
Bonneville  Power  Administration,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

August  2, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  United  States  Department  of 
Energy — ^Bonneville  Power 
Administration 

[Docket  Nos.  EF95-201 1-000,  EF95-2101- 
001,  EF95-2021-000  and  EF95-2041-000] 

Take  notice  that  on  August  1, 1995, 
the  Boimeville  Power  Administration  of 
the  United  States  Department  of  Energy 
(BP A)  tendered  for  filing  proposed  rate 
adjustments  for  its  wholesale  power  and 
transmission  rates  pursuant  to  Section 
7(a)(2)  of  the  Pacific  Northwest  Electric 
Power  Planning  and  Conservation  Act, 
16  U.S.C.  839e(a)(2).  BPA  seeks  interim 
approval  of  its  proposed  rates  efiective 
October  1, 1995,  piursuant  to 
Commission  Regulation,  18  CFR  300.20. 
BPA  further  states  that  pursuant  to 
Commission  Regulation,  18  CFR  300.21, 
BPA  seeks  final  confirmation  of  the 
proposed  rates  for  the  periods  set  forth 
in  this  notice. 

According  to  BPA,  its  wholesale 
power  and  transmission  rates  are 
proposed  to  be  increased,  with  BPA’s 
wholesale  power  rates  designed  to 
increase  revenues  over  the  1-year  test 
period  by  approximately  $61.0  million 
(excluding  the  residential  exchange), 
which  represents  an  increase  of 
approximately  3.2  percent.  BPA  further 
states  that  its  transmission  rates  are 
designed  to  increase  revenues  by 
approximately  $19  million,  or  3.45 
percent.  BPA  states  that  with  these 
increases  its  total  test  period  revenues 
(excluding  the  residential  exchange) 
will  be  approximately  $2.5  billion.  BPA 
states  that  these  revenue  increases  are 


achieved  through  a  4  percent  increase  in 
its  current,  adjustable  power  and 
transmission  rates. 

BPA  requests  approval  effective 
October  1, 1995  through  September  30, 
1996  for  the  following  proposed 
wholesale  power  rates  and  their 
associated  General  Rate  Schedule 
Provisions:  PF-95  Priority  Firm  Power 
Rate;  IP-95  Industrial  Firm  Power  Rate; 
SI-95  Special  Industrial  Firm  Power 
Rate;  C^95  Emergency  Capacity  Rate; 
NR-95  New  Resource  Firm  Power  Rate; 
NF-95  Nonfirm  Energy  Rate;  SS-95 
Share-the-Savings  Energy  Rate;  RP-95 
Reserve  Power  Rate;  P^95  Power 
Shortage  Rate;  and  Vl-95  Variable 
Industrial  Rate.  BPA  requests  final 
approval  for  amended  Pacific  Northwest 
Coordination  Agreement  chtirges 
granted  interim  approval  by  the 
Commission  on  July  21, 1995  in  Docket 
No.  EF95-2101-000. 

BPA  requests  approval  October  1, 

1995  through  September  30, 1996  for 
the  following  proposed  transmission 
rate  schedules  and  their  associated 
General  Transmission  Rate  Schedule 
Provisions:  FPT-95.1  Formula  Power 
Transmission;  [R-95  Integration  of 
Resoirrces;  IS-95  Southern  Intertie 
Transmission;  IN-95  Northern  Intertie 
Transmission;  IE-95  Eastern  Intertie 
Transmission;  ET-95  Energy 
Transmission;  MT-95  Market 
Transmission;  FPT-95.3  Formula  Power 
Transmission;  UFT-95  Use-of-Facilities 
Transmission;  TGT-95  Townsend- 
Garrison  Transmission.  BPA  requests 
approval  for  the  AC-95  Southern 
Intertie  Annual  Costs  rate  for  the  term 
of  the  contracts  which  is  life  of 
facilities. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Empresa  Guaracachi  S.A. 

[Docket  No.  EG95-61-0001 

On  July  28, 1995,  Empresa  Guaracachi 
S.A.  (“Applicant”)  filed  with  the 
Federal  Energy  Regulatory  Commission 
(the  “Commission”)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  18  CFR  Part 
365  of  the  Commission’s  Regulations. 
Applicant  states  that  its  sole  business 
purpose  is  to  own  and  operate  one  or 
more  electric  generating  facilities  in  the 
Republic  of  Bolivia.  Fifty  (50)  percent  of 
the  capital  stock  of  Applicant  is  owned 
by  Guaracachi  America,  Inc.,  an  indirect 
wholly-owned  subsidiary  of  General 
Public  Utilities  Corporation,  a  registered 
holding  company  as  defined  in  Section 
2(a)(7)  of  the  Public  Utility  Holding 
Company  Act  of  1935. 


Comment  date:  August  21, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PMDC  Energia  Ltd. 

[Docket  No.  EG95-66-000] 

PMDC  Energia  Ltd.  (“Energia”)  (c/o 
Richard  F.  Allen,  PMDC  Energia  Ltd. 
11350  Random  Hills  Road,  Suite  800 
Fairfax,  VA  22030)  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  on  July  28, 1995,  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  18  CFR  Part 
365  of  the  Commission’s  Regulations. 

Energia  is  a  Cayman  Islands  company 
formed  to  develop,  own,  and/or  operate 
eligible  facilities.  Energia  will  ovm  an 
interest  in  two  electric  generating 
facilities  in  Bolivia.  Energia  states  that 
is  also  may  engage  in  project 
development  activities  associated  with 
its  development  or  acquisition  of 
operating  or  ownership  interests  in 
additional  as-yet  unidentified  eligible 
facilities  and/or  exempt  wholesale 
generators  that  meet  the  criteria  in 
Section  32  of  the  Public  Utility  Holding 
Company  Act. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  OPDB,  Ltd. 

[Docket  No.  EG95-67-000] 

On  July  28, 1995,  OPDB,  Ltd. 
(“OPDB”),  with  its  address  at  40  Lane 
Road,  Fairfield,  NJ  07007-2615  filed 
with  the  Federal  Energy  Regulatory 
Commission  (“FERC”  or  the 
“Commission”)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  18  CFR  Part 
365  of  the  Commission’s  Regulations. 

OPDB  is  a  Cayman  Island  limited 
liability  company  that  will  be  engaged 
indirectly  throng  one  or  more  affiliates 
as  defined  in  Se^on  2(a)(ll)(b)  of  the 
Public  Utility  Holding  Company  Act  of 
1935,  as  amended  (“PUHCA”)  and 
exclusively  in  the  business  of  owning  or 
operating,  or  both  owning  and 
operating,  all  or  part  of  one  or  more 
eligible  facilities  located  in  Bolivia.  The 
eligible  facilities  consist  of 
approximately  87.2  MW  of  existing  gas 
fired  generation  units  and  related 
interconnection  facilities  and 
approximately  126  MW  of  gas  fired 
electric  generation  units  and  related 
interconnection  facilities  that  are 
currently  imder  construction.  The 
output  of  the  eligible  facilities  is,  or  will 
be,  sold  at  wholesale  except  that  to  the 
extent  permitted  by  Bolivian  law  retail 
power  sales  will  be  made  to  consumers 
located  in  Bolivia. 
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Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Ogden  Power  Development  of 
Bolivia,  Inc. 

[Docket  No.  EG95-68-0001 
On  July  28, 1995,  Ogden  Power 
Development  of  Bolivia,  Inc.  (“Ogden 
Bolivia”),  with  its  address  at  40  Lane 
Road,  Fairfield,  New  Jersey  07007-2615, 
filed  with  the  Federal  Energy  Regulatory 
Commission  (“FERC”  or  the 
“Commission”)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pmsuant  to  18  CFR  Part 
365  of  the  Commission’s  Regulations. 
Ogden  Bolivia  is  a  Delaware  corporation 
that  will  be  engaged  indirectly,  trough 
one  or  more  affiliates  as  defined  in 
Section  2{a)(ll)(b)  of  the  Public  Utility 
Holding  Company  Act  of  1935,  as 
amended  (“PUHCA”),  and  exclusively 
in  the  business  of  owning  or  operating, 
or  both  owning  and  operating,  all  or  part 
of  one  or  more  eligible  facilities  located 
in  Bolivia.  The  eligible  facilities  consist 
of  approximately  87.2  MW  of  existing 
gas  fired  generation  units  and  related 
interconnection  facilities  and 
approximately  126  MW  of  gas  fired 
electric  generation  imits  and  related 
interconnection  facilities  that  are 
currently  under  construction.  The 
output  of  the  eligible  facilities  is,  or  will 
be,  sold  at  wholesale  except  that  to  the 
extent  permittee? by  Bolivian  law  retail 
power  sales  will  be  made  to  consumers 
located  in  Bolivia. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  The  Bolivian  Generating  Group, 
L.L.C. 

[Docket  No.  EG95-69-000] 

On  July  28, 1995,  The  Bolivian 
Generating  Group,  L.L.C.  (“BGG”),  with 
its  address  c/o  Constellation  Energy 
International  Investment,  Ltd.,  250  West 
Pratt  Street,  23rd  Floor,  Baltimore,  MD 
21201-2324,  filed  with  the  Federal 
Energy  Regulatory  Commission  (“FERC” 
or  the  “Commission”)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  18  CFR  Part 
365  of  the  Commission’s  Regulations. 

BGG  is  a  Cayman  Island  limited  life 
company  that  will  be  engaged 
indirectly,  through  one  or  more  affiliates 
as  defined  in  Section  2(a)(ll)(b)  of  the 
Public  Utility  Holding  Company  Act  of 
1935,  as  amended  (“PUHCA”),  and 
exclusively  in  the  business  of  owning  or 
operating,  or  both  owning  and 
operating,  all  or  part  of  one  or  more 
eligible  facilities  located  in  Bolivia.  The 
eligible  facilities  consist  of 
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approximately  87.2  MW  of  existing  gas 
fired  generation  units  and  related 
interconnection  facilities  and 
approximately  126  MW  of  gas  fired 
electric  generation  units  and  related 
interconnection  facilities  that  are 
currently  under  construction.  The 
output  of  the  eligible  facilities  is,  or  will 
be,  sold  at  wholesale  except  that  to  the 
extent  permitted  by  Bolivian  law  retail 
power  sales  will  be  made  to  consumers 
located  in  Bolivia. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  C&O  Bolivia 

[Docket  No.  EG95-70-0001 

On  July  28, 1995,  C&O  Bolivia 
(“C&O”),  with  its  address  c/o  OPDB, 

Ltd.,  40  Lane  Road,  Fairfield,  NJ  07007- 
2615,  filed  with  the  Federal  Energy 
Regulatory  Commission  (“FERC”  or  the 
“Commission”)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursutmt  to  18  CFR  Part 
365  of  the  Commission’s  Regulations. 

C&O  is  a  Cayman  Island  limited  life 
company  that  will  be  engaged 
indirectly,  through  one  or  more  affiliates 
as  defined  in  Section  2(a)(ll)(b)  of  the 
Public  Utility  Holding  Company  Act  of 
1935,  as  amended  (“PUHCA”),  and 
exclusively  in  the  business  of  owning 
and  or  operating,  or  both  owning  and 
operating,  all  or  part  of  one  or  more 
eligible  facilities  located  in  Bolivia.  The 
eligible  facilities  consist  of 
approximately  87,2  MW  of  existing  gas 
fired  generation  units  and  related 
interconnection  facilities  and 
approximately  126  MW  of  gas  fired 
electric  generation  imits  and  related 
interconnection  facilities  that  are 
currently  vmder  construction.  The 
output  of  the  eligible  facilities  is,  or  will 
be,  sold  at  wholesale  except  that  to  the 
extent  permitted  by  Bolivian  law  retail 
power  sales  will  be  made  to  consumers 
located  in  Bolivia. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Union  Electric  Company 

[Docket  No.  ER84-560-038] 

Take  notice  that  on  July  17, 1995, 
Union  Electric  Company  tendered  for 
filing  its  refund  report  in  the  above- 
referenced  docket. 

Comment  date:  August  15, 1995,  in 
.  accordance  with  Standard  Paragraph  E  " 
at  the  end  of  this  notice. 

9.  Citizens  Power  &  Light  Corporation 
[Docket  No.  ER89-401-023] 

Take  notice  that  on  July  27, 1995, 
Citizens  Power  &  Light  Corporation, 
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filed  certain  information  as  required  by 
the  Commission’s  August  8, 1989,  order 
in  Docket  No.  ER89-401-000.  Copies  of 
Citizens  Power  &  Light  Corporation’s 
informational  filing  are  on  file  with  the 
Commission  and  are  available  tor  public 
inspection. 

10.  Louis  Dreyfiis  Electric  Power,  Inc. 

[Docket  No.  ER92-850-^12] 

Take  notice  that  on  July  27, 1995, 

Louis  Dreyfus  Electric  Power,  Inc.,  filed 
certain  information  as  required  by  the 
Commission’s  December  2, 1992,  order 
in  Docket  No.  ER92-850-000.  Copies  of 
Louis  Dreyfus  Electric  Power,  Inc.’s 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

11.  Illinova  Power  Marketing,  Inc. 
[Docket  No.  ER94-1475-001] 

Take  notice  that  on  July  27, 1995, 
Illinova  Power  Marketing  Inc.,  filed 
certain  information  as  required  by  the 
Commission’s  May  18, 1995,  order  in 
Docket  No.  ER94-1475-000.  Copies  of 
Illinova  Power  Marketing  Inc.’s 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

12.  Destec  Power  Services,  Inc. 

[Docket  No.  ER94-1612-004j 

Take  notice  that  on  July  27, 1995, 
Destec  Power  Services,  Inc.  tendered  for 
filing  certain  information  as  required  by 
the  Commission’s  letter  order  dated 
January  20, 1995.  Copies  of  Destec’s 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

13.  Imprimis  Corporation 

[Docket  No.  ER94-1672-0021 

Take  notice  that  on  July  21, 1995, 
Imprimis  Corporation  filed  certain 
information  as  required  by  the 
Commission’s  December  14, 1994,  order 
in  Docket  No.  ER94-1672-000.  Copies 
of  Imprimis  Corporation’s  informational 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

14.  Tenneco  Energy  Marketing 
Company 

[Docket  No.  ER95-428-002] 

Take  notice  that  on  July  21, 1995, 
Tenneco  Energy  Marketing  Company 
(Tenneco)  filed  certain  information  as 
required  by  the  Commission’s  order 
issued  March  30, 1995,  order  in  Docket 
No.  ER95-428-000.  Copies  of  Tenneco’s 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
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15.  Phibro  Division  of  Salomon  Inc. 
[Docket  No.  ER95-430-0011 

Take  notice  that  on  July  20, 1995, 
Phibro  Division  of  Salomon  Inc. 

(Phibro)  filed  certain  information  as 
required  by  the  Commission’s  order 
issued  June  9, 1995,  order  in  Docket  No. 
ER95-430-000.  Copies  of  Phibro’s 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

16.  Central  Illinois  Public  Service 
Company 

[Docket  No.  ER95-502-000] 

Take  notice  that  on  July  14, 1995, 
Central  Illinois  Public  Service  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  August  16, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  CNB/Olympic  Gas  Services 
[Docket  No.  ER95-964-0011 

Take  notice  that  on  July  18, 1995, 
CNB/Olympic  Gas  Services  (CNB/ 
Olympic)  filed  certain  information  as 
required  by  the  Commission’s  July  10, 
1995,  order  in  Docket  No.  ER95— 964— 
000.  Copies  of  CNB/Olympic’s 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

18.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER95-1 230-000] 

Take  notice  that  on  July  31, 1995, 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  August  16, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Alliance  Strat^ies 
[Docket  No.  ER95-1381-000] 

Take  notice  that  on  July  17, 1995, 
Alliance  Strategies  tendered  for  filing  an 
application,  including  a  rate  schedule, 
for  certain  waivers  and  authorizations 
under  the  Federal  Power  Act  and  the 
■  Commission’s  Regulations  to  enable 
Alliance  Strategies  to  make  wholesale 
sales  of  electric  power  at  market  based 
rates. 

Comment  date:  August  16, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Utility  Trade  Corporation 

[Docket  No.  ER95-1 382-000] 

Take  notice  that  on  July  17, 1995, 
Utility  Trade  Corporation  tendered  for 
filing  an  application  for  certain  waivers 
and  authorizations  under  the  Federal 
Power  Act  and  the  Commission’s 


Regulations  to  enable  Utility-Trade 
Corporation  to  make  wholesale  sales  of 
electric  power  at  market  based  rates. 

Comment  date:  August  16, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Orange  and  Rockland  Utilities,  Inc. 

[Docket  No.  ER95-1412-000] 

Take  notice  that  on  July  19, 1995, 
Orange  and  Rockland  Utilities,  Inc. 

(O&R),  tendered  for  filing  an 
amendment  to  its  agreement  with  the 
New  York  Power  Authority  (NYPA) 
executed  June  28, 1985,  whereby  O&R 
provides  for  the  transmission  of  NYPA 
hydropower  and  related  energy  to 
Public  Service  Electric  and  Gas  for 
transmission  to  the  New  Jersey  Board  of 
Public  Utilities’  agents  in  New  Jersey. 

By  this  amendment,  the  parties 
hereby  revise  Article  V  replacing  the 
words  “until  June  30, 1995’’  wifii  the 
words  “unless  terminated  by  either 
party  on  90  days  notice,  through 
provision  of  vmtten  notice  to  the  other 
party  by  first  class  mail.’’ 

O&R  states  that  a  copy  of  this  filing 
has  been  served  by  mail  upon  NYPA. 

Comment  date:  August  16, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Central  Power  and  Light  Company; 
West  Texas  Utilities  Company 

[Docket  No.  ER95-141 3-000] 

Take  notice  that  on  July  21, 1995, 
Central  Power  and  Light  Company  (CPL) 
and  West  Texas  Utilities  Company 
(WTU)  submitted  for  filing  an  executed 
Transmission  Service  Agreement 
between  CPL  and  Brazos  Electric  Power 
Cooperative  (Brazos]  and  an  executed 
Transmission  Service  Agreement 
between  WTU  and  Brazos  (Service 
Agreements).  Under  the  Service 
Agreements,  CPL  and  WTU  will 
transmit  power  and  energy  purchased 
by  Brazos  from  the  Lower  Colorado 
River  Authority.  CPL  and  WTU  request 
that  the  Service  Agreements  be  accepted 
to  become  effective  as  of  June  1, 1995. 

Copies  of  the  filing  were  served  on 
Brazos  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  August  16, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Maine  Public  Service  Company 
[Docket  No.  ER95-1414-000] 

Take  notice  that  on  July  21, 1995, 
Maine  Public  Service  Company 
submitted  an  agreement  under  its 
Umbrella  Power  Sales  tariff. 

Comment  date:  August  16, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


24.  Arizona  Public  Service  Company . 
[Docket  No.  ER95-141&-000) 

Take  notice  that  on  July  21, 1995, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  an  amendment  to 
Service  Schedule  D  to  the  existing 
Power  Sale  Agreement  between  APS 
and  Citizens  Utilities  Company 
(Citizens). 

Copies  of  this  filing  have  been  served 
on  the  Arizona  Corporation  Commission 
and  Citizens  Utilities  Company. 

Comment  date:  August  16, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Norman  Robertson 
[Docket  No.  ID-2199-001] 

Take  notice  that  on  July  6, 1995, 
Norman  Robertson  tendered  for  filing  an 
application  under  Section  305(b)  of  the 
Federal  Power  Act  to  hold  the  following 
positions:  Director,  Pennsylvania  Power 
&  Light  Company;  Director,  Mellon 
Bank  (MD). 

Comment  date:  August  16, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulat^^ry  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  95-19519  Filed  8-7-95;  8:45  am] 

BILUNG  CODE  8717-01-P 


[Docket  No.  ER95-1 393-000,  et  a1.] 

PECO  Energy  Company,  et  ai.;  Electric 
Rate  and  Corporate  Regulation  Filings 

August  1, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
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1.  PECO  Energy  Company 

[Docket  No.  ER95-1 393-000) 

Take  notice  that  on  July  18, 1995, 

PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  June  19, 1995 
with  Carolina  Power  &  Light  Company 
(CP&L)  tmder  PECO’s  FERC  Electric 
Tariff  Original  Volume  No.  1  (Tariff). 

The  Service  Agreement  with  CP&L  as  a 
customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
June  19, 1995,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  CP&L  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Northern  States  Power  Company 
(Minnesota);  Northern  States  Power 
Company  (Wisconsin) 

[Docket  No.  ER95-1 391-000) 

Take  notice  that  on  July  18, 1995, 
Northern  States  Power  Company- 
Minnesota  (NSP-M)  and  Northern 
States  Power  Company- Wisconsin 
(NSP-W)  jointly  tendered  and  request 
the  Commission  to  accept  a 
Transmission  Service  Agreement  which 
provides  for  10  MW  of  Reserved 
Transmission  Service  to  Wisconsin 
Power  and  Light  Compemy.  The  source 
party  is  Basin  Electric  Power 
Cooperative  and  the  recipient  party  is 
Wisconsin  Power  and  Light  Company. 

NSP  requests  that  the  Commission 
accept  for  filing  the  Transmission 
Service  Agreement  effective  as  of  June  1, 
1995.  NSP  requests  a  waiver  of  the 
Commission’s  notice  requirements 
pursuant  to  18  CFR  Part  35  so  the 
Agreement  may  be  accepted  for  filing 
effective  on  the  date  requested. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Northern  States  Power  Company 
(Minnesota);  Northern  States  Power 
Company  (Wisconsin) 

[Docket  No.  ER95-1392-000) 

Take  notice  that  on  July  18, 1995, 
Northern  States  Power  Company- 
Minnesota  (NSP-M)  and  Northern 
States  Power  Company-Wisconsin 
(NSP-W)  jointly  tendered  and  request 
the  Commission  to  accept  two 
Transmission  Service  Agreements 
which  provide  for  Limited  and 
Interruptible  Transmission  Service  to 
NorAm  Energy  Services,  Inc. 

NSP  requests  that  the  Commission 
accept  for  filing  the  Transmission 
Service  Agreements  effective  as  of 
August  16, 1995.  NSP  requests  a  waiver 


of  the  Commission’s  notice 
requirements  pursuant  to  18  CFR  Part 
35  of  the  Agreements  may  be  accepted 
for  filing  effective  on  the  date  requested. 
Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Wisconsin  Electric  Power  Company 
[Docket  No.  ER95-1 395-000) 

Take  notice  that  on  July  19, 1995, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  Electric  Service  Agreement  between 
itself  and  Marguette  Board  of  Light  and 
Power  (MBLP).  The  Electric  Service 
Agreement  provides  for  service  under 
Wisconsin  Electric’s  Coordination  Sales 
Tariff  (CST). 

Wisconsin  Electric  requests  waiver  of 
the  Commission’s  notice  requirements 
and  requests  an  effective  date  of  June 
30, 1995  in  order  to  facilitate  economic 
transactions  imder  the  CST.  Copies  of 
the  filing  have  been  served  on  MBLP, 
the  Public  Service  Commission  of 
Wisconsin  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  San  Diego  Gas  &  Electric  Company 
[Docket  No.  ER95-1 396-000) 

Take  notice  that  on  July  19, 1995,  San 
Diego  Gas  &  Electric  Company  (SDG&E), 
tendered  for  filing  and  acceptance, 
pursuant  to  18  CFR’35.12,  an 
Interchange  Agreement  (Agreement) 
between  SDG&E  and  Koch  Power 
Services  Inc.  (KPSI). 

SDG&E  requests  that  the  Commission 
allow  the  Agreement  to  become  effective 
on  the  29th  day  of  September,  1995  or 
at  the  earliest  possible  date. 

Copies  of  the  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  KPSI. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Jersey  Central  Power  &  Light 
Company;  Metropolitan  Edison 
Company;  Pennsylvania  Electric 
Company 

[Docket  No.  ER95-1 397-000) 

Take  notice  that  on  July  19, 1995, 

GPU  Service  Corporation  (GPU),  on 
behalf  of  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (jointly  referred  to  as  the  GPU 
Operating  Companies),  filed  an 
executed  Service  Agreement  between 
GPU  and  National  Electric  Associates, 
LP,  date  July  14, 1995.  This  Service 
Agreement  specifies  that  National 


Electric  Associates,  LP  has  agreed  to  the, 
rates,  terms  and  conditions  of  the  GPU 
Operating  Companies’  Operating 
Capacity  and/or  Energy  ^les  Tariff 
(Sales  Tariff)  designated  as  FERC 
Electric  Tariff,  Original  Volume  NO.  1. 
The  Sales  Tariff  was  accepted  by  the 
Commission  by  letter  order  issued  on 
February  10, 1995  in  Jersey  Central 
Power  &■  Light  Co.,  Metropolitan  Edison 
Co.  and  Pennsylvania  Electric  Co., 
Docket  NO.  ER95-276-000  and  allows 
GPU  and  National  Electric  Associates, 

LP  to  enter  into  separately  scheduled 
transactions  imder  which  the  GPU 
Operating  Companies  will  make 
available  for  sale,  surplus  operating 
capacity  and/or  energy  at  negotiated 
rates  that  are  no  higher  than  the  GPU 
Operating  Companies’  cost  of  service. 

GPU  requests  a  waiver  of  the 
Commission’s  notice  requirements  for 
good  cause  shown  and  an  efiective  date 
of  July  14, 1995  for  the  Service 
Agreement. 

GPU  has  served  copies  of  the  filing  on 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Florida  Power  Corporation 

[Docket  No.  ER95-1 398-000) 

Take  notice  that  on  July  19, 1995, 
Florida  Power  Corporation  (FPC), 
tendered  for  filing  a  service  agreement 
for  transmission  service  resale  with 
Tennessee  Valley  Authority  (TVA), 
under  Florida  Power’s  existing  T-1 
Transmission  Tariff.  This  allows 
transmission  service  to  be  provided  to 
TVA  at  all  existing  and  future 
interconnections  of  FPC. 

FPC  requests  a  waiver  of  the 
Commission’s  60  day  notice 
requirement  to  allow  FPC  and  TVA’s 
Agreement  to  become  effective  July  20, 
1995.  FPC  submits  that  waiver  is 
appropriate  because  this  filing  does  not 
change  the  rates  under  the  T-1 
Transmission  Tariff,  which  has  already 
been  accepted  for  filing. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  ElecTech,  Inc. 

[Docket  No.  ER95-1 399-000) 

Take  notice  that  on  July  19, 1995, 
ElecTech,  Inc,  tendered  for  filing 
pursuant  to  Rule  205, 18  CFR  385.205, 
a  position  for  waivers  and  blanket 
approvals  under  various  regulations  of 
.  tlie  Commission  and  for  an  order 
accepting  its  FERC  Electric  Rate 
Schedule  No.  1  to  be  effective  on  the 
date  of  the  order. 
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ElecTech,  Inc.  intends  to  engage  in 
electric  power  and  energy  transactions 
as  a  marketer  and  a  broker.  In 
transactions  where  ElecTech,  Inc.  sells 
electric  energy  it  proposes  to  make  such 
sales  on  rates,  terms,  and  conditions  to 
be  mutually  agreed  to  with  the 
purchasing  party.  ElecTech,  Inc.  is  not 
in  the  business  of  generating, 
transmitting,  or  distributing  electric 
power. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northern  States  Power  Company 
(Minnesota);  Northern  States  Power 
Company  (Wisconsin) 

[Docket  No.  ER95-1401-0001 

Take  notice  that  on  July  20, 1995, 
Northern  States  Power  Company- 
Minnesota  (NSP-M)  emd  Northern 
States  Power  Company-Wisconsin 
(NSP-W)  jointly  tendered  and  request 
the  Commission  to  accept  two 
Transmission  Service  Agreements 
which  provide  for  Limited  and 
Interruptible  Transmission  Service  to 
Madison  Gas  and  Electric  Company. 

NSP  requests  that  the  Commission 
accept  for  filing  the  Transmission 
Service  Agreements  effective  as  of 
August  21, 1995.  NSP  requests  a  waiver 
of  the  Commission’s  notice 
requirements  pursuant  to  18  CFR  Part 
35  of  the  Agreements  may  be  accepted 
for  filing  effective  on  the  date  requested. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER95-1406-000] 

Take  notice  that  on  July  20, 1995, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  between  Electric 
Clearinghouse,  Inc.  and  Virginia  Power, 
dated  August  31, 1994,  under  the  Power 
Sales  Tariff  to  Eligible- Purchasers  dated 
May  27, 1994.  Under  the  tendered 
Service  Agreement  Virginia  Power 
agrees  to  provide  services  to  Electric 
Clearinghouse,  Inc.  under  the  rates, 
terms  and  conditions  of  the  Power  Sales 
Tariff  as  agreed  by  the  parties  pursuant 
to  the  terms  of  the  applicable  Service 
Schedules  included  in  the  Power  Sales 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER95-1407-0001 

Take  notice  that  on  July  20, 1995, 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  for  filing  a 
Service  Agreement  between  LG&E 
Power  Marketing  Inc.  and  Virginia 
Power,  dated  December  31, 1994  under 
the  Power  Sales  Tariff  to  Eligible 
Purchasers  dated  May  27, 1994.  Under 
the  tendered  Service  Agreement 
Virginia  Power  agrees  to  provide 
services  LG&E  Power  Marketing  Inc. 
under  the  rates,  terms  and  conditions  of 
the  Power  Sales  Tariff  as  agreed  by  the 
parties  pursuant  to  the  terms  of  the 
applicable  Service  Schedules  included 
in  the  Power  Sales  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER95-1408-000] 

Take  notice  that  on  July  20, 1995, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  between  City  of 
Tallahassee,  Florida  and  Virginia  Power, 
dated  April  28, 1995  under  the  Power 
Sales  Tariff  to  Eligibly  Purchasers  dated 
May  27, 1994.  Under  the  tendered 
Service  Agreement  Virginia  Power 
agrees  to  provide  services  City  of 
Tallahassee,  Florida  under  the  rates, 
terms  and  conditions  of  the  Power  Sales 
Tariff  as  agreed  by  the  parties  pursuant 
to  the  terms  of  the  applicable  Service 
Schedules  included  in  the  Power  Sales 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER95-1409-000] 

Take  notice  that  on  July  20, 1995, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  filed  amendments  to 
two  wholesale  power  sales  agreements. 
Specifically,  Niagara  Mohawk  seeks  to 
amend  the  Capacity  and  Energy  Sales 
Agreement  between  Niageira  Mohawk 
and  Vermont  Public  Power  Supply 
Authority,  the  Town  of  Hardwick 
Electric  Department,  the  Village  of  Hyde 
Park  Electric  Department,  the  Village 


Ludlow  Electric  Light  Department,  the 
Village  of  Stowe  Water  &  Light 
Department  dated  July  28, 1993  and  the 
System  Energy  Sales  Agreement 
between  Niagara  Mohawk  and 
Pennsylvania  Power  &  Light  Company 
dated  December  6, 1983.  The  purpose  of 
this  abbreviated  filing  and  these 
amendments  is  to  provide  an 
explanation  of  the  treatment  of  the  cost 
of  emission  allowances. 

Niagara  Mohawk  has  served  copies  of 
the  filing  on  the  New  York  Public 
Service  Commission  and  affected 
customers. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER95-1410-0001 

Take  notice  that  on  July  20, 1995, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  filed  the  First 
Supplemental  Agreement  with  New 
England  Power  Company  (NEPCO).  The 
purpose  of  this  abbreviated  filing  is  to 
amend  an  existing  sales  agreement 
dated  October  4, 1983  in  order  to 
provide  an  explanation  of  the  treatment 
of  the  cost  of  emission  allowances. 

Niagara  Mohawk  has  served  copies  of 
the  filing  on  the  New  York  Public 
Service  Commission  and  NEPCO. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Northeast  Utilities  Service  Company 
[Docket  No.  ER95-141 1-000) 

Take  notice  that  on  July  21,  1995, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing,  a  Service 
Agreement  with  New  York  Power 
Authority  (NYPA)  under  the  NU  System 
Power  Sales/Exchange  Tariff  No.  6. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  NYPA. 

NYPA  also  filed  a  Certificate  of 
Concurrence  as  it  relates  to  exchange 
transactions  under  the  Tariff. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  sixty  (60) 
days  after  receipt  of  this  filing  by  the 
Commission. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
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Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  95-19465  Filed  8-7-95;  8:45  am) 
BiLUNQ  CODE  6717-01-P 


[Project  No.  1051-008  Alaska] 

Alaska  Power  &  Telephone  Co.;  Notice 
of  Availability  of  Environmental 
Assessment 

August  2, 1995. 

An  environmental  assessment  (EA)  is 
available  for  public  review.  The  EA 
reviews  an  application  to  amend  the 
Skagway  Dewey  Lakes  Hydroelectric 
Project.  The  project’s  description  would 
be  eunended  to  show  current  project 
features.  The  EA  also  reviews  plems  to 
repair  Dewey  Reservoir  Dam  which 
requires  lowering  Dewey  Reservoir  Lake 
for  about  one  month.  The  EA  finds  that 
approving  the  appUcation  would  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.The  Skagway 
Dewey  Lakes  Hydroelectric  Project  is 
located  on  Reid  Falls,  Dewey  Creek,  Icy 
Creek,  and  Snyder  Creek  near  the  City 
of  Skagway,  Alaska. 

The  EA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 

Federal  Energy  Regulatory  Commission. 
Copies  of  the  EA  can  be  viewed  at  the 
Commission’s  Reference  and 
Information  Center,  room  3308,  941 
North  Capitol  Street,  NE.,  Washington, 
DC  20426. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  95-19464  Filed  8-7-95;  8:45  am] 
BILUNG  CODE  S717-01-M 


Notice  of  Application  Filed  With  the 
Commission 

August  2, 1995. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 


Notice  of  Filing  (Tendering)  of 
Application 

a.  Type  of  Application:  Major  License 
(Notice  of  Tendering). 

b.  Project  No.:  11554-000. 

c.  Date  filed :]uly  25, 1995. 

d.  Applicant:  Nez  Perce  Tribe. 

e.  Name  of  Project:  Dworshak  Small 
Hydro. 

f.  Location:  On  the  existing  water 
conveyance  system  providing  water 
firom  Dworshak  Dam  to  two  fish 
hatcheries.  North  Fork  Clearwater  River, 
Clearwater  County,  Idaho.  Section  34, 
Township  37  North,  Range  1  East,  Boise 
Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  §§  791(a)-825(r). 

h.  Applicant  Contact:  Rebecca  Craven, 
Deputy  Counsel,  Nez  Perce  Tribal 
Executive  Committee,  Office  of  Legal 
Counsel,  P.O.  Box  305,  Lapwai,  ID 
83540-0305,  (208)  843-7355. 

i.  FERC  Contact:  James  Hunter,  (202) 
219-2839 

j.  Brief  Description  of  Project:The 
proposed  project  will  consist  of  one  2.5- 
megawatt  and  one  0.4-megawatt 
generating  imit  connected  to  existing 
water  lines  at  the  system’s  distribution 
tank  and  a  transmission  line  connecting 
to  an  existing  Clearwater  Power 
Company  distribution  line.  The  project 
would  occupy  lands  of  the  Unit^  States 
under  the  jurisdiction  of  the  Corps  of 
Engineers  and  the  Bureau  of  Land 
Management. 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  §  106,  National  Historic  Preservation 
Act,  and  the  regulations  of  the  Advisory 
Council  on  Historic  Preservation,  36 
CFR  at  §  800.4. 

l.  In  accordance  with  section 
4.32(b)(7)  of  the  Commission’s 
regulations,  if  any  resource  agency, 
SHPO,  Indian  Tribe,  or  person  believes 
that  an  additional  scientific  study 
should  be  conducted  in  order  to  form  an 
adequate,  factual  basis  for  a  complete 
analysis  of  this  application  on  its  merits, 
they  must  file  a  request  for  the  study 
with  the  Commission,  together  with 
justification  for  such  request,  not  later 
than  60  days  firom  the  filing  date  and 
serve  a  copy  of  the  request  on  the 
Applicant. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  95-19466  Filed  8-7-95;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP95-408-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

August  2, 1995. 

Take  notice  that  on  August  1, 1995, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  piu^uant  to  Section  4  of  the 
Natiu^l  Gas  Act  (NGA)  and  Section 
154.63  of  the  Commission’s  Rules  and 
Regulations  thereimder,  tendered  for 
filing  revised  tariff  sheets  containing 
proposed  changes  to  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1  and 
Original  Volume  No.  2  as  set  forth  on 
Appendices  A,  B,  and  C,  attached  to  the 
filing,  to  be  effective  as  discussed 
below.  Columbia  states  that  the 
proposed  changes  in  the  Appendix  A 
tariff  sheets  would  increase  revenues  hy 
approximately  $147  million  based  on 
the  12-month  period  ending  April  30, 
1995,  adjusted  for  known  and 
measurable  changes  anticipated  to  occur 
on  or  before  January  31, 1996. 

Columbia  states  that  the  tariff  sheets 
identified  in  Appendix  A  bear  an  issue 
date  of  August  1, 1995,  and  a  proposed 
effective  date  of  September  1, 1995. 
Columbia  anticipates  that  the  Appendix 
A  tariff  sheets  will  be  suspended  by  the 
Commission  for  the  full  12  months 
permitted  by  the  NGA  and  moved  into 
effect  as  of  February  1, 1996.  These  tariff 
sheets  reflect  a  general  increase  in  rates 
based  upon  an  updated  cost  of  service 
and  billing  determinants.  This  cost  of 
service  reflects  increases  in  operation 
and  maintenance  costs,  revised 
depreciation  rates,  and  additions  to  rate 
base  since  Columbia’s  last  general  rate 
case.  Columbia  is  also  proposing  an 
electric  power  costs  tracking 
mechanism,  a  mechanism  for  recovery 
of  its  stranded  investment  in  gathering 
and  products  extraction  facilities,  and 
has  developed  unbundled  gathering  and 
products  extraction  rates. 

Columbia  states  that  the  tariff  sheets  * 
identified  in  Appendix  B  also  bear  an 
issue  date  of  August  1, 1995,  and  a 
proposed  effective  date  of  September  1, 
1995.  With  regard  to  the  Appendix  B 
tariff  sheets,  however,  Columbia  is 
requesting  the  Commission  grant  any 
necessary  waivers  so  that  they  may 
become  effective  on  September  1, 1995. 
These  tariff  sheets  contain  clarifications 
and  corrections  as  well  as  changes 
intended  to  address  inadequacies  in 
certain  provisions  in  Columbia’s  Rate 
Schedules  and  General  Terms  and 
Conditions  including  Sections  4,  6,  7, 

14, 16, 18, 19,  35  and  36  of  the  General 
Terms  and  Conditions,  and  the  FSS,  IPP 
and  SIT  Rate  Schedules.  Columbia  is 
also  proposing  a  new  emergency 
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interruption  provision  to  provide  relief 
firom  interruption  for  customers  with 
high-priority  needs  in  emergency 
situations. 

Coliunbia  also  states  that  the 
Appendix  C  tariff  sheets  are  pro  forma 
tariff  sheets  that  propose  market-based 
rates  for  short-term  firm  transportation 
services,  interruptible  transportation 
and  storage  services,  and  temporary 
capacity  release  transactions. 

Columbia  requests  that  the  < 
Commission  set  these  tariff  sheets  for 
hearing  along  with  the  other  issues  that 
may  be  set  for  hearing  as  a  result  of  this 
filing.  Unless  otherwise  resolved  as  part 
of  this  proceeding,  Columbia  will  not 
propose  to  move  these  tariff  sheets  into 
effect  prior  to  the  date  of  a  final 
Commission  order  in  Docket  No.  RM95- 
6. 

Colrimbia  states  that  its  proposals  are 
more  fully  described  in  the  filing  and 
supported  by  Statement  P  testimony  to 
be  filed. 

Columbia  states  that  a  copy  of  the 
filing  is  being  served  on  all  of  its  firm 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procediue.  All  such 
motions  or  protests  should  be  filed  on 
or  before  August  9, 1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Columbia’s  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  95-19467  Filed  8-7-95;  8:45  am) 
BILUNO  CODE  STIT-OI-M 


[Docket  No.  CP85-221-048] 

Frontier  Gas  Storage  Company;  Notice 
of  Sale  Pursuant  to  Settlement 
Agreement 

Editorial  Note:  This  document  was 
inadvertently  omitted  from  the  issue  of  July 
25, 1995.  It  is  published  at  the  request  of  the 
agency. 

July  19, 1995. 

Take  notice  that  on  July  13, 1995, 
Frontier  Gas  Storage  Company 
(Frontier),  c/o  Reid  &  Priest,  Market 
Square,  701  Pennsylvania  Avenue  NW., 


Suite  800,  Washington,  DC  20004,  in 
compliance  with  the  provisions  of  the 
Commission’s  February  13, 1985,  Order 
in  Docket  No.  CP82-487-000,  et  ah, 
submitted  an  executed  Service 
Agreement  under  Rate  Schedule  LVS-1 
providing  for  the  possible  sale  of 
100,000  MMBtu  of  frontier’s  gas  storage 
inventory  on  an  “in  place”  basis  to  The 
Western  Sugar  Company. 

Under  Subpart  (bj  of  Ordering 
Paragraph  (G)  of  the  Commission’s 
February  13, 1985,  Order,  Frontier  is 
“authorized  to  consimimate  the 
proposed  sale  in  place  unless  the 
Commission  issues  an  order  within  20 
days  after  expiration  of  such  notice 
period  either  directing  that  the  sale  not 
take  place  and  setting  it  for  hearing  or 
permitting  the  sale  to  go  forward  and 
establishing  other  procedures  for 
resolving  the  matter.  Deliveries  of  gas 
sold  in  place  shall  be  made  pursuant  to 
a  schedule  to  be  set  forth  in  an  exhibit 
to  the  executed  service  agreement.” 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
filing  should,  within  10  days  of  the 
publication  of  such  notice  in  the 
Federal  Register,  file  with  the  Federal 
Energy  Regulatory  Commission  (825 
North  Capitol  Street  NE.,  Washington, 
DC  20426)  a  motion  to  intervene  or 
protest  in  accordance  with  the 
requirenients  of  the  Commission’s  Rules 
of  Practice  and  Procedures,  18  CFR 
385.214  or  385.211.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  95-19644  Filed  8-7-95;  8:45  am) 
BILUNG  CODE  6717-01-M 


[Docket  Nos.  RP95-406-000] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Proposed  Change  in 
FERC  Gas  Tariff 

August  2, 1995. 

Take  notice  that  on  July  31, 1995, 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1  the  following  revised 
tariff  sheets: 

First  Original  Sheet  No.  86  Original  Sheet 
No.  86A 

The  proposed  effective  date  for  the 
tariff  revision  is  July  31, 1995. 

Iroquois  states  that  the  proposed  tariff 
revision  would  obligate  Iroquois  to 


refund  demand  charges  collected  from 
firm  shippers  on  days  in  which  service 
is  interrupted,  if  and  to  the  extent 
Iroquois  is  reimbiused  through 
insurance  proceeds  and  the  shipper  is 
not  recompensed  through  other  primary 
insurance.  Iroquois  states  that  the 
revised  tariff  provision  reflects  an 
extension  of  its  insurance  coverage  as 
contemplated  by  Article  5.3  of  the 
March  30, 1995  Stipulation  and 
Agreement  approved  in  Iroquois’  Docket 
Nos.  RP94-72-000,  et  al. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  affected  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  witli  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  motions  or  protests  should  be 
filed  on  or  before  August  9, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  any  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
cire  on  file  with  the  Commission  and  eure 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  95-19468  Filed  8-7-95;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP95-399-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Petition  for  Waiver  of 
Regulations 

August  2, 1995. 

Take  notice  that  on  July  27, 1995, 

Koch  Gateway  Pipeline  Company,  (Koch 
Gateway)  tendered  for  filing  a  petition 
for  a  limited  waiver  of  Section  154.16  of 
the  Commission’s  Regulations  and  Rule 
2010  of  the  Commission’s  Rules  of 
Practice  and  Procedxue  so  as  to  permit 
Koch  Gateway  to  serve  an  abbreviated 
copy  of  future  tariff  filings  made  by 
Koch  Gateway  on  customers  that  so 
elect. 

Koch  Gateway  states  that  many 
customers  find  the  exhaustive  detail  and 
voluminous  paperwork,  which 
accompanies  such  filings,  burdensome 
and  of  limited  interest  to  them.  As  a 
result,  so  that  customers  can  more 
effectively  manage  the  inflow  of  filings 
and  reduce  the  volume  of  undesired 
paper  received,  Koch  Gateway  requests 
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this  limited  waiver  of  the  Commission’s 
service  regulations  to  send  abbreviated 
copies  of  Koch  Gateway’s  future  tariff 
filings. 

Koch  Gateway  states  that  those 
customers  that  select  the  abbreviated 
version  of  its  tariff  filings,  Koch 
Gateway  proposes  to  serve  only  the 
transmittal  letter,  the  proposed  tariff 
sheets,  and  the  statement  of  nature, 
reason  and  basis  (if  not  included  in  the 
transmittal  letter). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Sections  385.211  and  385.214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  notices  or  protests  should  be 
filed  on  or  before  August  9, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  95-19469  Filed  8-7-95;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP95-401-000] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Tariff 

August  2, 1995. 

Take  notice  that  on  July  28, 1995, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  the 
following  tariff  sheets: 

Twelfth  Revised  Sheet  No.  5 
Twelfth  Revised  Sheet  No.  6 

MRT  states  that  the  purpose  of  this 
filing  is  to  adjust  its  rates  to  reflect 
additional  Gas  Supply  Realignment 
Costs  (GSRC)  of  $1,200,000,  plus 
applicable  interest,  pursuant  to  Section 
16.3  of  the  General  'Terms  and 
Conditions  of  MRT’s  Tariff.  MRT  states 
that  its  filing  includes  the  GSRC 
Buyout/Buydown  costs  incurred  during 
the  period  June  15, 1995  through  July 
21, 1995. 

MRT  requests  an  effective  date  of 
August  1, 1995,  for  these  tariff  sheets. 

MRT  states  that  copies  of  its  filing 
have  been  mailed  to  all  of  its  affected 


customers  and  the  State  Commissions  of 
Arkansas,  Missouri  and  Illinois. 

■  Any  person  desiring  to  be  heard  or 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  D.C.  20426,  in  accordance 
with  Sections  385.211  and  385.214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  C*FR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  August  9, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  available 
for  public  inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  95-19470  Filed  8-7-95;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP95-407-000] 

Questar  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

August  2, 1995. 

Take  notice  that  on  July  31, 1995, 
Questar  Pipeline  Company  (Questar), 
tendered  for  filing  and  acceptance  tariff 
sheets  to  First  Revised  Volume  No.  1 
and  Original  Volume  No.  3  of  its  FERC 
Gas  Tariff  to  implement  revised  base 
rates  for  jurisdictional  transportation 
and  storage  services,  to  become  effective 
September  1, 1995. 

Questar  states  that  the  proposed 
changes  would  increase  revenues  from 
jurisdictional  transportation  and  storage 
service  by  $23.3  million  based  on  the 
12-month  period  ended  March  31, 1995, 
as  adjusted.  Questar  tendered  for  filing 
and  acceptance  the  following  tariff 
sheets: 

Primary  Tariff  Sheets 
First  Revised  Volume  No.  1 
Original  Sheet  Nos.  98A,  98B  and  99 
First  Revised  Sheet  Nos.  7, 13,  92 A  and  98 
Second  Revised  Sheet  Nos.  14  and  92 
Third  Revised  Sheet  Nos.  6A  and  40 
Fifth  Revised  Sheet  Nos.  5  and  6 
Original  Volimie  No.  3 
Fifteenth  Revised  Sheet  No.  8 
Alternate  Tariff  Sheets 
Alternate  Fifth  Revised  Sheet  No.  5 
Fifth  Revised  Sheet  No.  5A 

Concurrent  with  this  filing  to  increase 
rates  for  transmission  and  storage 
services,  Questar  has  filed  a  request 
with  the  Commission  to  “spin  down’’  its 
current  gathering  operations  to  a  wholly 


owned  subsidiary,  Questar  Gas 
Management  Company  (QGM),  effective 
January  1, 1996.  This  would  be  effected 
by  a  transfer  of  the  facilities  that  Questar 
currently  uses  to  provide  gathering 
services  and  the  corresponding 
termination  of  any  gathering  service 
obligation  of  Questar.  In  addition,  QGM 
is  requesting  a  declaratory  order  ftt)m 
the  Commission  declaring  that  the 
facilities  to  be  transferred  to  QGM  are 
non-jurisdictional  gathering  facilities 
and  that  QGM  is  not  subject  to  FERC 
jurisdiction. 

The  proposed  tariff  sheets  in  this 
filing  do  not  contain  any  stated  rates  for 
gathering,  as  Questar  will  not  be 
providing  gathering  service  after 
December  31, 1995,  if  the  Commissibn 
approves  the  gathering-transfer  requests 
sought  by  Questar  and  QGM.  For  this 
reason,  it  is  important  that  rates  in  this 
proceeding  be  made  effective  no  later 
than  January  1, 1996. 

Questar  states  that  the  primary 
reasons  for  the  proposed  change  is  to 
incorporate  into  base  rates  (1)  the 
transition  costs  associated  with  its 
Order  No.  636  restructuring  in  Docket 
No.  RS92-9,  (2)  the  elimination  of 
Questar’s  90/10  interruptible 
transportation  revenue-crediting 
provision,  (3)  a  rate  of  return  on  equity 
that  more  appropriately  measures  the 
cost  of  equity  funds  for  a  pipeline  that 
faces  the  business  risk$  attendant  to 
today’s  competitive  markets,  (4) 
increased  accruals  associated  with 
changes  in  financial  accmmting 
standards,  (5)  increased  gas  plant  in' 
service,  (6)  depreciation  rates  that  better 
reflect  the  economic  life  of  electronic 
flow  measurement  and  computer 
equipment,  (7)  increased  labor  costs,  (8) 
the  reclassification  of  gathering  and 
transmission  facilities  associated  with 
the  transfer  of  gathering  facilities  to 
QGM  and  (9)  costs  associated  with 
certain  certificated  facilities  that  have 
been  placed  “at  risk’’  by  the 
Commission. 

Questar  states  that  copies  of  the 
proposed  tariff  sheets  and  the 
application  letter  describing  the  nature 
of  the  application  were  served  upon  the 
Company’s  jurisdictional  customers 
(including  customers  receiving  service 
under  a  capacity-release  arrangement) 
and  upon  the  Utah  and  Wyoming  Public 
Service  Commissions.  The  Company  has 
offered  to  provide  a  complete  set  of 
supporting  schedules,  tables  and 
testimony  to  such  parties  upon  request. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
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211  and  214  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  9, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  fr.. 

Acting  Secretary. 

[FR  Doc.  95-19471  Filed  8-7-95;  8:45  am] 
BiLUNQ  cooe  srir-oi-M 


[Docket  No.  RP95-<402-000] 

Southern  Natural  Gas  Company; 

Notice  of  GSR  Revised  Tariff  Sheets 

August  2, 1995. 

Take  notice  that  on  July  31, 1995, 
Southern  Natural  Gas  Company 
(Southern)  submitted  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff,  Seventh 
Revised  Volmne  No.  1,  to  reflect  a 
decrease  in  its  FT/FT-NN  GSR 
Surcharge  effective  August  1, 1995  due 
to  a  revision  in  the  contract  level  for 
Mississippi  Valley  Gas  Company: 

Twentieth  Revised  Sheet  No.  15 
Twentieth  Revised  Sheet  No.  17 
Fourteenth  Revised  Sheet  No.  29 
Fourteenth  Revised  Sheet  No.  30 
Fourteenth  Revised  Sheet  No.  31 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern’s 
intervening  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  August  9, 1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Southern’s  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  95-19472  Filed  8-7-95;  8:45  am] 

BILLINQ  COOE  6717-01-M 


[Docket  No.  RP95-403-000] 

Southern  Natural  Gas  Company; 

Notice  of  Revised  Tariff  Sheets  for 
Transition  Cost  Recovery 

August  2, 1995. 

Take  notice  that  on  July  31, 1995, 
Southern  Natural  Gas  Company 
(Southern)  submitted  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff,  Seventh 
Revised  Volume  No.  1,  to  reflect  a 
decrease  in  its  T  &  C  Surcharge  effective 
August  1, 1995,  due  to  a  revision  in  the 
contract  level  for  Mississippi  Valley  Gas 
Company: 

Twenty-first  Revised  Sheet  No.  15 
Twenty-first  Revised  Sheet  No.  17 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern’s 
intervening  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission’s  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  August  9, 1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Southern’s  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  95-19473  Filed  8-7-95;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP95-404-4)00] 

Southern  Natural  Gas  Company; 

Notice  of  Filing 

August  2, 1995. 

Take  notice  that  on  July  31, 1995, 
Southern  Natural  Gas  Company 
(Southern)  submitted  a  filing  pursuant 
to  Section  31.4  of  the  General  Terms 
and  Conditions  of  its  FERC  Gas  Tariff, 
Seventh  Revised  Volume  No.  1.  Section 
31.4  of  the  Tariff,  provides  that  Southern 
shall  file  not  later  than  three  months 
prior  to  the  second  anniversary  of  the 
effective  date  of  its  Order  No.  636 
restructuring  to  support  continuation  of 
its  pricing  differential  mechanism 
(PDM)  for  recovery  of  gas  supply 
realignment  costs.  The  second 
anniversary  of  Southern’s  Order  No.  636 
restructuring  will  be  November  1, 1995, 


and  Southern  anticipates  that  it  will  be 
unable  to  obtain  reformation  of  all  of  its 
gas  supply  contracts  prior  to  that  date. 
Accordingly,  Southern  made  this  filing 
in  support  of  a  two-year  continuation  of 
its  PDM. 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern’s 
shippers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal, 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission’s  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  August  9, 1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Southern’s  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  95-19474  Filed  8-7-95;  8:45  am] 
BILUNQ  CODE  6717-01-M 


Pocket  No.  RP9&-405-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  2, 1995. 

Take  notice  that  on  July  31, 1995, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets: 

Tenth  Revised  Sheet  No.  10 
Seventh  Revised  Sheet  No.  11 
Second  Revised  Sheet  No.  11 A 
Twelfth  Revised  Sheet  No.  12 

Texas  Gas  states  that  the  revised  tariff 
sheets  are  being  filed  pursuant  to 
Section  33.3  of  the  General  Terms  and 
Conditions  of  Texas  Gas’s  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  to 
recover  ninety  percent  (90%)  of  its  Gas 
Supply  Realignment  costs  incurred 
March-May  1995  firom  its  firm 
transportation  customers  and  ten 
percent  (10%)  of  its  Gas  Supply 
Realignment  Costs  from  its  IT 
customers.  The  GSR  costs,  including 
applicable  interest,  proposed  to  be 
recovered  by  Texas  Gas’s  seventh  GSR 
recovery  filing  total  $1,994,681. 
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Texas  Gas  requests  an  effective  date  of 
September  1, 1995,  for  the  proposed 
tariff  sheets. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas’s  affected  jurisdictional 
customers,  those  appearing  on  the 
applicable  service  lists,  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  9, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  95-19475  Filed  8-7-95;  8:45  am) 
BILUNQ  COO€  6717-01-M 


[Docket  No.  GT95-1 1-001] 

Williams  Natural  Gas  Company;  Notice 
of  Refund  Report 

August  2, 1995. 

Take  notice  that  on  July  28, 1995, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  a  report  of  additional 
refunds  of  Kansas  ad  valorem  taxes 
made  to  customers,  pursuant  to 
Commission  Order  on  Court  Remand  in 
Docket  Nos.  GP83-1 1-002  and  RI83-9- 
003.  Colorado  Interstate  Gas  Company, 
65  FERC  ^  61,292  (1993). 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  customers  receiving  a 
refund,  all  participants  listed  on  the 
service  lists  maintained  by  the 
Commission  in  the  docket  referenced 
above,  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Section  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  August  9, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  95-19476  Filed  8-7-95;  8:45  am] 
BILUNG  CODE  8717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5274-7] 

Disclosure.of  Confidential  Business 
Information  Obtained  Under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  to  EPA  Contractor  Black  and 
Veatch  Waste  Science  (BVWS) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  request  for  comments. 

SUMMARY:  EPA  hereby  complies  with  the 
requirements  of  40  CFR  2.301(h)  and  40 
CFR  2.310(h)  for  authorization  to 
disclose  to  its  contractor,  BVWS,  Kansas 
City,  Missouri,  cost  recovery  support 
documentation  for  the  Des  Moines  TCE 
Superfund  Site.  This  disclosure 
includes  Confidential  Business 
Information  (CBI)  which  has  been 
submitted  to  EPA  Region  VII,  Superfund 
Division.  BVWS’s  principal  office  is  at 
6601  College  Blvd.,  Overland  Park, 
Kansas  66211. 

FOR  FURTHER  INFORMATION  CONTACT: 

Glenn  Curtis,  Superfund  Division,  U.S. 
Environmental  Protection  Agency,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101,  (913)  551-7726. 

Notice  of  Required  Determinations, 
Contract  Provisions  and  Opportunity  to 
Comment:  The  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended  (commonly 
known  as  “Superfund”),  requires  the 
establishment  of  an  administrative 
record  upon  which  the  President  shall 
base  the  selection  of  a  response  action. 
CERCLA  also  requires  the  maintenance 
of  many  other  records.  EPA  has  entered 
into  ARCS  Contract  No.  68-W8-0064 
for  management  of  those  records.  EPA 
Region  VII  has  determined  that 
disclosure  of  CBI  to  BVWS  is  necessary 
in  order  that  the  contractor  may  carry 
out  the  work  requested  under  the  above 
contract  with  EPA.  The  contract 
complies  with  all  requirements  of  40 
CFR  2.301(h)(2)(ii)  and  40  CFR  2.310(h). 
EPA  Region  VII  will  require  that  each 
BVWS  employee  working  on  cost 


recovery  work  sign  a  written  agreement 
that  he  or  she: 

(1)  Shall  use  the  information  only  for 
the  purpose  of  carrying  out  the  work 
required  by  the  contract: 

(2)  Shall  refrain  from  disclosing  the 
information  to  anyone  other  than  EPA 
without  the  prior  written  approval  of 
each  affected  business  or  of  an  EPA 
regional  office;  and 

(3)  Shall  return  to  EPA  all  copies  of 
the  information  and  any  contracts  or 
extracts  therefirom  (a)  upon  completion 
of  the  contract,  (b)  upon  request  of  the 
EPA,  or  (c)  whenever  the  information  is 
no  longer  required  by  BVWS  for 
performance  of  work  requested  under 
the  contract.  These  non-disclosure 
statements  shall  be  maintained  on  file 
with  the  EPA  Region  VII  Project  Officer 
for  BVWS.  BVWS  employees  will  be 
provided  technical  direction  firom  their 
respective  EPA  contract  management 
staff. 

EPA  hereby  advises  affected  parties 
that  they  have  ten  (10)  working  days  to 
comment  pursuant  to  40  CFR 
2.301  (h)(2)(ii)  and  40  CFR  2.310(h). 
Comments  should  be  sent  to:  Glenn 
Curtis,  U.S.  Environmental  Protection 
Agency,  Region  VII,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101. 

Dated:  July  26, 1995. 

William  Rice, 

Acting  Regional  Administrator. 

(FR  Doc.  95-19489  Filed  8-7-95;  8:45  am) 
BILUNO  CODE  6560-«0-P 


IFRL-6274-81 

Availability  of  Draft  Department  of 
Energy  Petition  to  Grant  the  Waste 
isolation  Pilot  Plant  (WIPp)  a  Variance 
From  the  Land  Disposal  Restrictions 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Environmental  Protection 
Agency  announces  the  availability  for 
public  comment  of  a  draft  no-migration 
variance  petition  submitted  to  the 
Agency  by  the  Department  of  Energy 
(DOE)  for  its  Waste  Isolation  Pilot  Plant 
(WIPP)  on  May  31, 1995.  The  WIPP  is 
a  geological  repository  intended  for  the 
disposal  of  transuranic  mixed  hazardous 
and  radioactive  wastes  generated  by 
DOE  in  the  production  and 
decommissioning  of  nuclear  weapons. 
The  hazardous  portion  of  the  waste  is 
subject  to  the  land  disposal  restrictions 
of  the  Resource  Conservation  and 
Recovery  Act  (RCRA),  as  codified  at  40 
CFR  Part  268.  DOE’s  no-migration 
petition  is  intended  to  show  that  the 
WIPP  will  comply  with  the  land 
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disposal  restrictions  by  demonstrating 
that  hazardous  constituents  will  not 
migrate  out  of  the  WIPP  disposal  imit 
for  as  long  as  the  wastes  remain 
hazardous  (a  regulatory  period  of  up  to 
10,000  years). 

DATES:  Public  comments  on  the  draft  no¬ 
migration  petition  should  be  submitted 
on  or  before  October  10, 1995. 

ADDRESSES:  Copies  of  the  draft  petition 
are  available  to  the  public  at  the 
following  address:  U.S;  Environmental 
Protection  Agency,  RCRA  Docket  (5305) 
401  M  Street  SW.,  Washington,  DC 
20460.  Comments  on  the  petition  also 
should  be  sent  to  this  address.  One 
original  and  two  copies  should  be 
submitted  and  should  be  identified  by 
the  regulatory  docket  reference  number 
F-95-WIPA-FFFFF.  The  docket  is  open 
from  9  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays. 
Docket  materials  may  be  reviewed  by 
appointment  by  calling  (202)  260-9327. 
Up  to  100  pages  of  material  from  the 
docket  may  be  copied  at  no  cost. 
Additional  copies  are  $0.15  per  page. 

Copies  of  the  draft  petition  also  are 
available  to  the  public  at  RCRA  dockets 
that  EPA  has  opened  in  New  Mexico. 
These  dockets  are  in  the  same  locations 
as  the  currently  existing  dockets  for  the 
EPA  Office  of  Radiation  and  Indoor  Air 
(ORLA).  ORIA  is  responsible  for 
regulating  the  radioactive  portion  of  the 
WIPP  waste  through  40  CFR  Part  191. 
Petition  locations  are:  (1)  EPA’s  docket 
in  the  Governmental  Publications 
Department  of  the  Zimmerman  Library 
of  the  University  of  New  Mexico  located 
in  Albuquerque,  New  Mexico  (open 
fitim  8:00  a.m.  to  9:00  p.m.  on  Monday 
through  Thursday,  8:00  a.m.  to  5:00 
p.m.  on  Friday,  9:00  a.m.  to  5:00  p.m. 
on  Saturday,  and  1:00  p.m.  to  9:00  p.m. 
on  Sunday);  (2)  EPA’s  docket  in  the 
Fogelson  Library  of  the  College  of  Santa 
Fe  in  Santa  Fe,  New  Mexico,  at  1600  St. 
Michaels  Drive  (open  from  8:00  a.m.  to 
12:00  midnight  on  Monday  through 
Thursday,  8:00  a.m.  to  5:00  p.m.  on 
Friday,  9:00  a.m.  to  5:00  p.m.  on 
Saturday,  and  1:00  p.m.  to  9:00  p.m.  on 
Sunday);  and  (3)  EPA’s  docket  in  the 
Municipal  Library  of  Carlsbad,  New 
Mexico,  101  Soudi  Halegueno  (open 
from  10:00  a.m.  to  9:00  p.m.  on  Monday 
through  Thursday,  10:00  a.m.  to  6:00 
p.m.  on  Friday  and  Saturday,  and  1:00 
p.m.  to  5:00  p.m.  on  Sunday).  Up  to  100 
pages  of  material  from  the  docket  may 
be  copied  at  no  cost.  Additional  copies 
are  $0.15  per  page. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  about  the  no¬ 
migration  and  RCRA  permitting  process, 
contact  the  RCRA/Superfund  Hotline, 
U.S  Environmental  Protection  Agency, 


401  M  Street,  SW,  Washington,  DC 
20460,  (800)  424-9346  (toll-free)  or 
(703)  412-9810  in  the  Washington,  DC 
metropolitan  area.  The  TDD  number  for 
hearing-impaired  callers  is  (800)  553— 
7672.  For  information  on  the  specific 
aspects  of  the  petition,  and  issues 
discussed  in  this  notice,  contact  Reid 
Rosnick  (703-308-8758)  or  Chris  Rhyne 
(703-308-8658),  Office  of  Solid  Waste 
(5303W)  U.S.  Environmental  Protection 
Agency,  401  M  St.,  SW,  Washington,  DC 
20460. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  provisions  of  40 
CFR  268.6,  EPA  granted  a  conditional 
no-migration  variance  to  DOE  on 
November  14, 1990  (55  FR  47709).  This 
variance  allowed  DOE  to  place 
hazardous  waste  subject  to  the  land 
disposal  restrictions  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
in  the  WIPP  for  the  limited  purposes  of 
below-ground  testing  and 
experimentation  over  a  ten  year  period. 

In  1993,  DOE  cancelled  the  proposed 
test  period,  after  a  determination  that 
the  tests  and  experiments  could  be  done 
faster  and  more  cheaply  above  ground. 

As  a  result,  the  1990  determination  was 
made  moot,  and  DOE  was  informed  that 
a  new  petition  for  a  long-term 
demonstration  would  need  to  be 
submitted  and  approved  before  any 
waste  could  be  accepted  at  the  facility. 
The  draft  petition  made  available  today 
is  the  first  step  in  that  approval  process. 

EPA  is  aware  that  this  draft  petition 
is  not  complete,  in  that  all  of  the 
required  information  for  a  long-term 
demonstration  is  not  contained  in  the 
document.  This  petition  covers  only  the 
disposal  phase  of  the  project  (the  first 
twenty  five  years  of  operation  of  the 
facility),  and  does  not  address  the  long¬ 
term  post-closure  performance  of  the 
repository.  DOE  has  noted  that  it 
intends  to  submit  the  portion  of  the 
petition  that  addresses  the  long-term 
migration  potential  in  June,  1996.  EPA 
has  provided  guidance  to  DOE  on  the 
requirements  for  submitting  a  complete 
petition  through  the  Agency’s  guidance 
document  entitled  “No-Migration 
Variance  to  the  Hazardous  Waste  Land 
Disposal  Prohibitions:  A  Guidance 
Manual  for  Petitioners,”  and  by 
encouraging  pre-submission  discussions 
with  DOE.  The  Agency  will  also  provide 
comments  on  DOE’s  submitted  draft 
petition  to  provide  early  guidance  to 
DOE.  By  today’s  Federal  Register 
notice,  the  EPA  encourages  the  public  to 
provide  comments  that  will  inform  its 
review  of  DOE’s  draft  petition. 

,  EPA  also  emphasizes  that  after  the 
Juhe,  1996  submission,  EPA  will  review 
the  full  petition  and  determine,  through 


a  formal  rulemaking,  whether  to  issue 
the  variance  or  deny  the  no-migration 
petition.  Interested  members  of  the 
public  will  have  a  full  opportunity  to 
comment  on  the  petition  and  EPA’s 
review  as  part  of  the  rulemaking 
process. 

Dated:  July  26. 1995. 

Elliott  P.  Laws, 

Assistant  Administrator  for  Solid  Waste  and 
Emergency  Response. 

[FR  Doc.  95-19490  Filed  8-7-95;  8:45  am] 
BILUNG  CODE  6660-S0-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  ^ight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
fi:eight  forwarders,  46  CFR  510. 

License  Number:  1622 
Name:  Carlos  Martinez  and  Company, 
Inc. 

Address:  44  South  Second  St., 
Philadelphia,  PA  19106 
Date  Revoked:  July  15, 1995 
Reason:  Failed  to  furnish  a  valid  surety 
bond. 

License  Number:  2361 
Name:  ISC  Transport,  Ltd. 

Address:  71-08  51st  Ave.,  Woodside, 
NY  11377 

Date  Revoked:  July  22, 1995 
Reason:  Failed  to  furnish  a  valid  surety 
bond. 

Bryant  L.  VanBrakle, 

Director,  Bureau  of  Tariffs,  Certification  and 
Licensing. 

[FR  Doc.  95-19485  Filed  8-7-95;  8:45  am] 
BILUNQ  CODE  S730-01-M 


FEDERAL  RESERVE  SYSTEM 

Roger  Berglund,  et  al.;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
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Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  22, 1995. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

2.  Roger  Bergjiund,  Bowman,  North 
Dakota;  to  acquire  an  additional  8.40 
percent,  for  a  total  of  27.80  percent,  and 
Susan  Berglund,  Bowman,  North 
Dakota;  to  acquire  an  additional  9 
percent,  for  a  total  of  30  percent,  of  the 
voting  shares  of  Dakota  Western 
Bankshares,  Inc.,  Bowman,  North 
Dakota,  and  thereby  indirectly  acquire 
Dakota  Western  Bank,  Bowman,  North 
Dakota. 

2.  Hershell  R.  Page,  Plankinton,  South 
Dakota;  to  acquire  an  additicmal  10.94 
percent,  for  a  total  of  59.50  percent; 
Thomas  R.  Page,  Plankinton,  South 
Dakota;  to  acquire  an  additional  6.87 
percent,  for  a  total  of  64.69  percent;  both 
serving  as  cotrustees  for  the  Ruth  Ann 
Page  Trust,  Plankinton,  South  Dakota; 
wffich  will  acquire  28.82  percent  of  the 
voting  shares  of  Page  Holding  Company, 
Planl^ton,  South  Dakota,  and  thereby 
indirectly  acquire  Farmers  &  Merchants 
State  Ba^,  Plankinton,  South  Dakota. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Lenard  C.  Briscoe,  Kingfisher, 
Oklahoma;  to  acquire  100  percent  of  the 
voting  shares  of  Dewey  Coimty 
Bancorporation,  Inc.,  Taloga,  Oklahoma, 
and  thereby  indirectly  acquire  Dewey 
County  State  Bank,  Taloga,  Oklahoma. 

2.  Ward  H.  Reesman,  Falls  Qty, 
Nebraska;  to  acquire  an  additional  30.18 
percent,  for  a  total  of  54.18  percent,  of 
the  voting  shares  of  Admire  Bancshares, 
Inc.,  Emporia,  Kansas,  and  thereby 
indirectly  acquire  Admire  Bank  and 
Trust,  Emporia.  Kansas.  This  transaction 
represents  the  acquisition  of  shares  and 
a  redemption. 

C.  Federal  Reserve  Bank  of  Dallas 

(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  StrMt,  Dallas,  Texas  75201- 
2272: 

2 .  Homer  Lee  Bryce,  Henderson, 
Texas;  to  acquire  an  additional  .68 
percent,  for  a  total  of  10.65  percent,  of 
the  voting  shares  of  Fredonia 
Bancshares.  Inc.,  Nacogdoches,  Texas, 
and  thereby  indirectly  acquire  Fredonia 
State  Bank,  Nacogdo^es,  Texas. 


Board  of  Govemms  of  the  Federal  Reserve 
System,  August  2, 1995. 

William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  95-19493  Filed  8-7-95;  8:45  am) 
BILLING  cooe  6210-01-F 


First  Union  Corporation,  et  ai.; 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
and  Acquisitions  of  Nonbanking 
CompaniM 

The  companies  listed  in  this  notice 
have  applied  imder  §  225.14  of  the 
Board’s  Regulation  Y  (12  CFR  225.14) 
for  the  Board’s  approval  imder  section 
3  of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  applied 
under  §  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  Cni  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  efiects,  such 
as  imdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  cpiestion  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  ef 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  ^grieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 


indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  1, 
1995. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  First  Union  Corporation,  Charlotte, 
North  Carolina;  to  acquire  First  Union 
Corporation  of  New  Jersey,  Newark, 

New  Jersey,  which  will  b^ome  a  bank 
holding  company  by  merging  with  First 
Fidelity  Bancorporation.  Newark,  New 
Jersey,  and  Philadelphia,  Pennsylvania, 
and  thereby  indirectly  acquire  First 
Fidelity  Bank,  N.A.,  Elkton,  Maryland; 
First  Fidelity  Bank,  Stamford, 
Connecticut;  First  Fidelity  Bank, 
Delaware.  Wilmington,  Etelaware;  First 
Executive  Bank,  Philadelphia, 
Pennsylvania  (24.4  percent  of  the  voting 
shares). 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
Broad  &  Lombardy  Associates,  Inc., 
Newark,  New  Jersey,  and  thereby  engage 
in  acting  as  insurmice  agent  or  broker 
for  credit  life  and  health  insurance  in 
conjunction  with  credit  transactions; 
acting  as  an  insurance  agent  or  broker 
for  the  sale  of  credit-related  property 
and  casualty  insiurance  protecting  real 
and  personal  property  which  serves  as 
collateral  for  a  credit  transaction  and 
liability  coverage  as  part  of  a  package  on 
home,  automobile  and  business  policies; 
and  acting  as  an  insurance  agent  or 
broker  for  insurance  for  affiliates, 
pursuant  to  §  225.25(b)(8)(i)  and  (iv)  of 
the  Board’s  Regulation  Y. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
First  Fidelity  Community  Development 
Corp.,  Newark,  New  Jersey,  and  thereby 
engage  in  community  development 
activities,  including:  debt  and  equity 
investments  in  residential,  commercial 
and  industrial  projects;  the  acquisition, 
ownership,  renovation,  development, 
leasing,  managing  or  exchanging,  selling 
or  promoting  of  real  and/or  personal 
property;  financial  counseling  to  all 
sectors  of  the  community,  especially  the 
small  business  sector;  and  coordination 
and  arrangement  of  joint  ventures  or 
participations  to  provide  financial 
assistance  to  low  and  moderate  income 
areas  of  the  States  of  New  Jersey  and 
Pennsylvania,  pursuant  to  §  225.25(b)(6) 
of  the  Board’s  Regulation  Y. 

In  connection  with  this  application. 
AppHcant  also  has  applied  to  acquire 
Fidelcor  Life  Insurance  Company, 
Phoenix,  Arizona,  and  thereby  engage  in 
reinsurance  of  credit  life,  disability  and 
health  insurance  written  by  an  outside 
insurance  carrier  in  connection  with 
loans  extended  by  bank  affiliates. 
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pursuant  to  §  225.25(b)(6)(i)  of  the 
Board’s  Regulation  Y. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
Waller  House  Corporation, 

Philadelphia,  Pennsylvania,  and  thereby 
engage  in  comnumity  development 
activities,  pursuant  §  225.25(b)(6)  of  the 
Board’s  Reflation  Y.  Comments  on  this 
application  must  be  received  not  later 
than  Seotmber  1, 1995. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  The  Berens  Corporation,  Houston, 
Texas;  has  applied  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Berens 
Delaware,  Inc.,  Wilmington,  Delaware, 
and  thereby  indirectly  acquire  First 
National  Bank  of  Dayton,  Dayton,  Texas. 

In  connection 'witn  this  application, 
Berens  Delaware,  Inc.,  Wilmington, 
Delaware,  also  has  applied  to  l^ome  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank  of  Dayton,  Dayton,  Texas. 

Also,  in  connection  with  this 
application.  Applicant  has  applied  to 
engage  de  novo,  through  its  subsidiary, 
Berens  Credit  Corporation,  Houston, 
Texas,  and  engage  de  novo  in  mortgage 
leasing,  pursuant  to  §  225.25(b)(l)(iii)  of 
the  Board’s  Regulation  Y;  commercial 
finance,  pursuant  to  §  225.25(b)(l)(iv)  of 
the  Board’s  Regulation  Y;  and  leasing, 
pursuant  to  §  225.25(b)(5)  of  the  Board’s 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  2, 1995. 

William  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  95-19494  Filed  8-7-95;  8:45  am) 
BILUNQ  COOE  a210-01-F 


NBD  Bancorp,  Inc.;  Acquisition  of 
Company  Engaged  in  Permissibie 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board’s  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofGces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsoimd 
banking  practices.’’  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Q)mments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  22, 

1995. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690; 

1.  NBD  Bancorp,  Inc.,  Detroit, 
Michigan;  to  expand  the  geographic 
scope  of  its  subsidiary,  NBD  Real  Estate 
Services,  Inc.,  Indianapolis,  Indiana, 
and  thereby  engage  in  mortgage  lending 
and  servicing,  pursuant  to  § 
225.25(b)(l)(iii)  of  the  Board’s 
Regulation  Y;  real  property  leasing, 
pursuant  to  §  225.25(b)(5)  of  the  Board’s 
Regulation  Y;  credit  insurance,  pursuant 
to  §  225.25(b)(8)  of  the  Board’s 
Regulation  Y;  management  consulting, 
piursuant  to  §  225.25(b)(ll)  of  the 
Board’s  Regulation  Y;  and  real  estate 
appraising,  pursuant  to  §  225.25(b)(13) 
of  the  Board’s  Regulation  Y.  NBD  Real 
Estate  Services,  Inc.  seeks  to  expand  the 
current  geographic  scope  from  Indiana, 
Ohio  and  Kentucky,  to  nationwide. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  2, 1995. 

William  W.WUes, 

Secretary  of  the  Board. 

(FR  Doc.  95-19495  Filed  8-7-95;  8:45  am] 
BILLING  COOE  «21IM>1-F 


Norwood  Associates  II,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 


Company  Act  (12  U.S.C  1842)  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acqtiire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  ffie 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  1, 1995. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  Norwood  Associates  U,  Hackensack, 
New  Jersey  (Norwood  B),  to  acquire  all 
of  the  outstanding  shares  of  Adwildon 
Corporation,  Hackensack,  New  Jersey 
(Adwildon);  and  (2)  Midland 
Bancorporation,  Inc.,  Paramus,  New 
Jersey  (Midland),  to  merge  Adwildon 
with  and  into  Midland  (Norwood  II  and 
Adwildon  together,  the  “Applicants”). 
Midland  is  a  bank  holding  company 
with  respect  to  Midland  Bank  and  Trust 
Company,  Paramus,  New  Jersey  (Bank). 
Norwood  II  and  Adwildon  are  bank 
holding  companies  with  respect  to  their 
ownership  of  30.8  and  23.5  percent, 
respectively,  of  Midland.The 
applications  are  made  in  the  context  of 
a  corporate  reorganization  in  which 
Adwildon  will  be  dissolved  and  its  23.5 
percent  interest  in  Midland  will  be 
acquired  by  Norwood  n,  thereby 
increasing  Norwood  U’s  interest  in 
Midland  to  54.3  percent. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Farmers  Baneshares,  Inc., 

,  Cheneyville,  Louisiana;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Farmers  Bank  &  Trust  of  Cheneyville, 
Cheneyville,  Louisiana. 

2.  Hibernia  Corporation,  New 
Orleans,  Louisiana;  to  merge  with  FNB 
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Bancshares,  Inc.,  Lake  Providence, 
Louisiana,  and  thereby  indirectly 
acquire  The  First  National  Bank  of  Lake 
Providence,  Lake  Providence,  Louisiana. 

C  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Kensington  Bancorp,  Inc., 
Kensington.  Miimesota;  to  become  a 
bank  holding  company  by  acquiring 
87.60  percent  of  the  voting  shares  of 
First  State  Bank  of  Kensington, 
Kensington,  Miimesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  2, 1995. 

William  W.  WUes, 

Secretary  of  the  Board. 

[FR  Doc.  95-19496  Filed  8-7-95;  8:45  am] 
BM.UNO  CODE  621(Mt1-F 


Withee  Bank  Shares,  Inc.,  etal.;  Notice 
of  Applications  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  imder  § 
225.23(a)(1)  of  the  Board’s  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board’s 
approval  tmder  section  4(c)(8)  of  the 
Ba^  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throu^out  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 


express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  imsoimd 
banking  practices.’’  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  heu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  thim  August  22, 1995. 

A  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Withee  Bank  Shares,  Inc.,  Withee, 
Wisconsin;  proposes  to  form  a 
commimity  development  corporation, 
tentatively  named  The  Hometown 
Development  Corporation,  Withee, 
Wisconsin;  and  thereby  engage  de  novo 
in  community  development  activities, 
pursuant  to  §  225.25(b)(6)  of  the  Board’s 
Regulation  Y. 

B.  Fedraral  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota;  proposes  to  establish 
through  its  wholly-owned  indirect 
subsidiary,  Norwest  Ventures,  Inc.,  Des 
Moines,  Iowa,  a  joint  venture  named 
subsidiary.  Southeastern  Residential 


Mortgage,  Raleigh,  North  Carolina,  and 
thereby  engage  de  novo  in  residential 
mortgage  lending  business,  pursuant  to 
§  225.25(b)(1)  of  the  Board’s  Regulation 
Y.  The  joint  venture  partner  is  Howard 
Perry  &  Walston  Realty,  Inc.,  Raleigh, 
North  Carolina. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  2, 1995. 

William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  95-19497  Filed  8-7-95;  8:45  am] 
BILUNQ  CODE  6210-41-^ 


FEDERAL  TRADE  COMMISSION 


Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  n  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  ffie  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consiunmation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  071795  and  072895 


LJfitd 

Name  of  acqi«ring  person,  name  of  acquired  person,  name  of  acquired  entity  PMN  No.  termiY»a*of« 


James  P.  McCready,  Brenlin  Corporation,  McCready  Brenlin-Holdco,  Inc .  95-2130  07/17/95 

TrHon  Financial  Corporation,  Harry  T.  Dozer,  PBL  Corporation  . 95t1933  07/18/95 

Glenn  R.  Jones,  Benchmark/Manassas  Investors  Corp.,  Benchmark/Manassas  Cable  Fund  Limited  Partnership .  95-2014  07/18/95 

Charterhouse  Equity  Partners  II,  LP.,  Masada  Cable  Partners  II,  L.P.,  Masada  Cable  Partners  II,  L.P  .  95-2040  07/18/95 

Sumner  M.  Redstone,  David  J.  Harris,  Broadcast  Corporation  of  Georgia . . 95-2058  07/18/95 

Marcus  Cable  Company,  L.P.,  Cencom  of  Alabama,  LP.,  Cemcom  of  Alabama,  LP . 95-2116  07/18/95 

CenConn  Health  Corporation,  B.M.H.  Corporation,  B.M.H.  Corporation .  95-2152  07/18/95 

Peter  J.  Callahan,  T/SF  Communications  Corporation,  BMT  Communications,  Inc  . 95-1978  07/20/95 

Do  La  Rue  pic,  BrandL  Inc.,  Brandt,  Inc . 95-2067  07/20/95 

Sybron  International  Corporation,  BTR  pIc,  a  UK  company,  Nutk,  Inc .  95-2098  07/20/95 

Castle  Harlan  Partners  II,  LP.,  Euclid  Sendees  Corporation,  Euclid  Services  Corporation .  95-2105  07/20/95 

Team  Rental  Group,  Inc.,  The  Mirkin  Partnership,  BRAC-OPCO,  Inc . 95-1803  07/21/95 

Enserch  Corporation,  Joriathan  Carroll,  DGS  Holdings  Corp . 95-2079  07/21/95 

WerKf/s  International,  Inc.,  Wendy’s  of  Greater  Pittsburgh,  Ina,  Wendy’s  of  Greater  Pittsburgh,  Inc  .  95-2094  07/21/95 


Wdseiiey  pic,  Inter-State  Lumber  Company  1989  Restated  ESOP  and  TrusL  Inter-State  Lumber  Company  1989 
Restated  ESOP  and  Trust . 


95-2118 


07/21/95 
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Transactions  Granted  Early  Termination  Between:  071795  and  072895— Continued 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  fKX^uired  entity  PMN  No.  ter^Yated 


CRH  pic,  Val  Staker,  Staker  Paving  and  Construction  Compemy,  Inc .  95-2120  07/21/95 

Northwestern  Healthcare  Network,  Midwest  Community  Health  Service,  Inc.,  Midwest  Community  Health  Service, 

Inc . - .  95-2123  07/21/95 

US  Province  of  the  Congregation  of  Bon  Secours  of  Paris,  Gulf  Area  Medical  Programs,  Inc.,  Venice  Hospital,  Inc  ..  95-2127  07/21/95 

Morgan  Stanley  Capital  Partners  III,  LP.,  Enron  Corp.,  Transwestem  Gathering  Company  .  95-2136  07/21/95 

American  International  Group,  Inc.,  Burlington  Resources  Inc.,  Meridian  Oil  Production  Inc.  and  Southland  Royalty 

Co .  95-2137  07/21/95 

Bergen  Brunswig  Corporation,  Colonial  Healthcare  Supply  Co.,  Colonial  Healthcare  Supply  Co .  95-2139  07/21/95 

Allergan,  Inc.,  Equilease  Holding  Corp.,  Herald  Pharmacal,  Inc  . .  95-2142  07/21/95 

Community  Health  Systems,  Inc.,  David  M.  Wilds,  Kentucky  River  Company .  95-2143  07/21/95 

Community  Health  System,  Samuel  W.  Owen,  Kentucky  River  Company  .  95-2144  07/21/95 

Phoenix  Honrte  Life  Mutual  lnsurarx:e  Company,  First  Spring  FinaiK^  Associates,  Kalvin-Miller  Holdings  Ltd .  95-2145  07/21/95 

Mitsubishi  Chemical  Corporation,  Kamilche  Company.  Pacific  Western  Extruded  Plastics  Company  .  95-2146  07/21/95 

Apollo  Real  Estate  Investment  Fund,  LP.,  Insignia  Finarx^ial  Group,  Inc.,  Insignia  Financial  Group,  Inc .  95-2150  07/21/95 

The  Goldman  Sachs  Group,  LP.,  ITT  Corporal,  ITT  Federal  Savings  Bank,  FSB .  95-2151  07/21/95 

Valmont  Industries,  Inc.,  Microflect  Company,  Inc.,  Microflect  Company.  Inc . .  95-2154  07/21/95 

Dort  A.  Cameron,  III,  Random  Access,  Inc.,  Random  Access,  Inc  .  95-2155  07/21/95 

/Man  B.  Miller,  Baptist  Hospitals  arxf  Health  Systems,  Inc.,  Martatee  Hospitals  and  Health  Systems,  Irw .  95-2156  07/21/95 

Kemper  Corporation,  Starmanager  Investment,  L.P.,  Dreman  Value  ManagemenL  LP .  95-2159  07/21/95 

SunAmerica  Inc.,  The  Mutual  Life  Insurarx^e  Company  of  New  York,  Hilton  Pavilion  Hotel — Mesa,  Arizona .  95-2165  07/21/95 

Deposit  Guaranty  Corp.,  Del  K.  Bowden,  First  Mortgage  Corp .  95-2166  07/21/95 

Finanziaria  De  Agostini  s.r.l.,  K-lll  ComoKinications  Corporation,  Newfield  Publications,  Inc .  95-2179  07/21/95 

Deposit  Guaranty  Corp.,  Larry  J.  Richling,  First  Mortgage  Corp .  95-2198  07/21/95 

Kelso  Investment  Associates  V.  LP.,  Harris  Specialty  Chemicals,  Inc.,  Harris  Specialty  Chemicals,  Inc  .  95-2081  07/25/95 

Zapata  Corporation,  Envirodyne  Industries,  Inc.,  Envirodyne  Industries,  Inc .  .  95-2135  07/25/95 

Saratoga  Partners  III,  LP.,  Thomas  E.  Wood.  Inc.,  Thomas  E.  Wood,  Inc .  95-2157  07/25/95 

Ben  WekJer.  do  Welder  Health  and  Fitness,  Bernard  Sherman,  National  Institute  of  Nutrition,  Inc  .  95-2163  07/25/95 

The  Chase  Manhattan  Corporation,  J.P.  Morgan  &  Co.,  Incorporated,  Morgan  Guaranty  Trust  Company  of  New 

York  .  95-2172  07/25/95 

George  P.  Mitchell,  Mobil  Corporation,  Mobil  Producing  Texas  &  New  Mexico,  Irx: .  95-2176  07/25/95 

Western  Gas  Resources,  Inc.,  Enron  Corp.,  Transwestem  Gathering  Company .  95-2185  07/25/95 

First  Chicago  Corporation,  Seagull  Energy  Corporation,  Seagull  Energy  E&P  Jnc .  95-2188  07/25/95 

Ctisino  America,  Irrc.,  Edward  J.  DeBartolo,  Jr.,  Louisiana  Riverboat  Gaming  Partnership .  95-2195  07/25/95 

Casino  America,  Inc.,  Casino  America,  Inc.,  Louisiana  Riverboat  Gaming  Partnership  .  .  95-2196  07/25/95 

Triarc  Companies.  Inc.,  Joseph  Umbach,  Joseph  Victori  Wines,  Inc . .  95-2107  07/26/95 

Welsh,  Carson,  Anderson  &6towe  VI.  L.P.,  EJV  Partners.  L.P.,  EJV  Partners,  LP  .  95-2173  07/26/95 

NEXTEL  ComiTHjnications,  Inc.,  Tele-Communications,  Inc.,  American  Mobile  Systems  Incorporated  .  93-1823  07/27/95 

NEXTEL  Communications,  Inc.,  PowerFone  Holdings,  Inc.,  PowerFone  Holdings,  Inc .  94-0496  07/27/95 

Newco  do  CenCall  Communications  Corp.,  NEXTEL,  Inc.,  NEXTEL,  Inc .  94-0574  07/27/95 

NEXTEL  ComnfHjnications,  Irx:.,  Newco  do  CenCall  ComoKinications  Corp.,  Newco  do  CenCall  Communications 

Corp .  94-0575  07/27/95 

CenCall  Communications  Corp.,  Motorola,  Inc.,  Motorola,  Inc .  94-0623  07/27/95 

Motorola,  Inc.,  CenCall  Communications  Corp.,  CenCall  Communications  Corp . . . .  94-0624  07/27/95 

Nextel  Communications,  Inc.,  Motorola,  Inc.,  Motorola,  Inc .  94-0714  07/27/95 

Motorola,  Irx:.,  Nextel  Comrrxjnications,  Inc.,  Nextel  C^munications,  Inc  . .  94-0715  07/27/95 

Dean  Foods  Company,  John  Hancock  Capital  Growth  FutkI  III,  Limited  Partners,  Norcal  Crosetti  Foods,  Inc .  95-2042  07/27/95 

The  Cocet-Cola  Comfi^y,  Barq’s,  Inc.,  Barq’s,  Inc  .  95-0866  07/28/95 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Renee  A.  Horton, 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303,  Washington,  DC  20580,  (202)  326- 
3100. 

By  Direction  of  the  Commission. 

Donald  S.  Clarir, 

Secretary. 

(FR  Doc.  95-19547  Filed  8-7-95;  8:45  am] 
aaxaiQ  cooe  stso-oi-m 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  95F-0244] 

Union  Carbide,  Corp.;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Union  Carbide,  Corp.  has  filed  a  < 
petition  proposing  that  ffie  food  additive 
regulations  be  amended  to  redefine  the 
limitations  for  n-hutoxypolyoxy- 


ethylenepolyoxypro-  pylene  glycol 
intended  for  use  as  a  defoaming  agent  in 
sugar  heet  processing  by  viscosity. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mitchell  Cheeseman,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
217),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3083. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(h)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  adffitive 
petition  (FAP  5A4473)  has  been  filed  by 
Union  C^ide,  Corp.,  P.O.  Box  670, 
Bound  Brook,  NJ  08805.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  §  173.340  Defoaming 
agents  (21  CFR  173.340)  to  redefine 
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limitations  for  n- 

butoxypolyoxyethylenepolyoxypropyle- 
ne  glycol  intended  for  use  as  a 
defoaming  agent  in  sugar  beet 
processing  by  viscosity. 

The  agency  has  determined  under  21 
CFR  25.24(a)(9)  that  this  action  is  of  a 
type  that  does  not  individually  or 
aunulatively  have  a  significant  effect  on 
the  hmnan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated;  July  24, 1995. 

Alan  M.  Rulis, 

Acting  Director,  Office  of  Premarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  95-19540  Filed  8-7-95;  8:45  am) 

BILUNQ  CODE  4160-01-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-050-e5-1 230-00;  SRP  NV050-05-001] 

Temporary  Closure  of  Public  Lands; 
Nevada 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  temporary  closure  of 
certain  public  lands  and/or  roads  during 
the  1995  ACERBIS  Nevada  Rally. 

SUMMARY:  Certain  public  lands  within 
the  State  of  Nevada  will  be  temporarily 
closed  during  the  1995  ACERBIS 
Nevada  Rally  for  the  protection  of 
participants,  resources,  and  the  public. 
Certain  roads  will  be  closed  to  public 
access  during  August  13  to  August  20, 
1995. 

EFFECTIVE  OATES:  August  12  to  20,  1995. 
SUPPLEMENTARY  INFORMATION:  Certain 
public  lands,  roads,  and  trails  utilized 
Wthe  1995  ACERBIS  Nevada  Rally  in 
Clark,  Lincoln,  Esmeralda,  Nye, 

Mineral,  Churchill,  Pershing,  Lander, 
Humboldt,  Eureka,  Elko,  and  White  Pine 
Coimties  of  Nevada,  will  be  temporarily 
closed,  during  the  Rally,  to  public 
access  for  up  to  12  hours,  from  6  a.m. 
until  6  p.m.  to  protect  persons,  property, 
and  public  lands  resources.  The  public 
lands  to  be  closed  are  those  lands 
within  50  feet  of  the  centerline  of  roads 
and  trails  of  the  proposed  course.  Maps 
of  the  rally  are  available  for  inspection 
at  the  Bureau  of  Land  Management 
Offices  in  Las  Vegas,  Elko,  Ely, 

Tonopah,  Winnemucca,  Battle 
Moimtain,  and  Carson  City  in  Nevada. 
Specific  roads  used  for  the  rally  will 
only  be  closed  the  date  of  that  stage  of 
the  Rally. 


This  closmre  does  not  apply  to  Federal 
or  State  highways  but  does  apply  to 
County  maintained  roads  on  public 
lands. 

The  authority  for  this  action  is  43  CFR 
8364.1.  Persons  who  violate  or  fail  to 
comply  with  this  closure  order  are 
subject  to  penalties  provided  in  43  CFR 
8360.7. 

Dated:  August  2, 1995. 

Gary  Ryan, 

Acting  District  Manager,  Las  Vegas. 

(FR  Doc.  95-19555  Filed  8-7-95;  8:45  am] 
BILUNG  CODE  123fr-HC-M 


[NV-e30-670(L-10;  N-60068] 

Notice  of  Realty  Action;  Nevada 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice. 

SUMMARY:  The  following  land  in  Elko 
County,  Nevada  is  being  considered  for 
disposal  by  direct  sale,  including  the 
mineral  estate  with  no  known  value, 
under  Section  203  and  Section  209  of 
the  Federal  Land  Policy  and 
Management  Act  (FLPMA)  of  October 
21, 1976  (43  U.S.C.  1713  and  1719)  at 
no  less  than  fair  market  value: 

Mount  Diablo  Meridian,  Nevada 
T.  47  N.,  R.  64  E., 

Sec.  12,  NE’ANEV^SW’A, 

NWV4NEV4SWV4,  NEV4NWV4SWV4. 

Comprising  of  30  acres,  more  or  less. 

The  above  described  land  is  being 
offered  as  a  direct  sale  to  Elko  County. 
Final  determination  on  disposal  will  be 
made  after  completion  of  an 
environmental  analysis.  Another  Notice 
of  Realty  Action  will  be  issued  at  that 
time. 

FOR  FURTHER  INFORMATION  CONTACT: 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
Bureau  of  Land  Management,  Wells 
Resource  Area,  3900  E.  Idaho  Street, 
Elko,  Nevada. 

Upon  publication  of  this  Notice  of 
Realty  Action  in  the  Federal  Register, 
the  lands  will  be  segregated  from  all 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mining  laws, 
but  not  the  mineral  leasing  laws  or 
disposals  pursuant  to  Sections  203  and 
209  of  FLPMA.  The  segregation  shall 
terminate  upon  issuance  of  a  patent  or 
other  document  of  conveyance,  upon 
publication  in  the  Federal  Register  of  a 
Notice  of  Termination  of  Segregation,  or 
270  days  fi'crni  date  of  this  publication, 
which  ever  occurs  first. 

Int^sted  parties  may  submit 
commmits  to  the  Elko  District  Office, 
Bureau  of  Land  Management,  P.O.  Box 


831,  Elko,  NV  89803.  Comments  shall  be 
submitted  by  September  22, 1995. 

Dated:  )uly  28, 1995. 

Nancy  Phelps, 

Acting  District  Manager. 

(FR  Doc.  95-19440  Filed  8-7-95;  8:45  am) 
BILUNQ  CODE  4310-HC-P 


[C0-«30-1920-00^l357;  COC-68514] 

Proposed  Withdrawal;  Opportunity  for 
Public  Meeting;  Colorado 

AGENCY:  Bvireau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Energy  proposes  to  withdraw 
approximately  322  acres  of  public  lands 
for  5  years  to  protect  lands  needed  for 
the  construction  process  for  the 
Maybelle  Disposal  Site.  This  order 
closes  these  lands  to  operation  of  the 
public  land  laws  and  to  location  and 
entry  imder  the  mining  laws  for  up  to 
two  years.  The  lands  remain  open  to 
mineral  leasing  subject  to  approval  by 
Secretary  of  Energy,  the  Secretary  of  the 
Interior,  and  the  Atomic  Energy 
Commission. 

DATES:  Comments  on  this  proposed 
withdrawal  or  requests  for  public 
meetings  must  be  received  on  or  before 
November  6, 1995. 

ADDRESSES:  Comments  and  requests  for 
a  meeting  should  be  sent  to  the 
Colorado  State  Director,  BLM,  2850 
Youngfield  Street,  Lakewood,  Colorado 
80215-7076. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doris  E.  Chelius,  303-239-3706. 
SUPPLEMENTARY  INFORMATION:  On  August 
31, 1995,  the  Department  of  Energy  filed 
an  application  to  withdraw  the 
following  described  public  lands  from 
.  operation  of  the  public  land  laws, 
including  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C.  Ch 
2)  to  protect  construction  operations  for 
the  Maybelle  Disposal  Site: 

Sixth  Principal  Meridian 
T.  7  N.,  R.  94  W., 

Sec.  18,  lot  8  and  SEV4SWV4; 

Sec.  19,  lots  9, 11, 13,  and  15,  E'ANE'A’A, 
E'/^£EV2NEV4SWV4NEV4, 
EV2SEV4SWV4NEV4,  EV2NEV4NWV4SEV4, 
E>AWV2NEV4NWV4SEV4,  and 
SEV4NWV4SEV4: 

Sec.  30,  a  corridor  1,000  feet  wide  along 
Johnson  Wash  in  the  E'ANEV4  and  the 
SEV4. 

The  areas  described  aggregate 
approximately  322  acres  of  public  lands  in 
Moffat  County. 

Tile  purpose  of  this  withdrawal  is  to 
protect  the  constructicm  process  for  the 
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Maybelle  Uranium  Mill  Tailings 
construction  site.  For  a  period  of  90 
days  firom  the  date  of  publication  of  this 
notice,  all  parties  who  wish  to  submit 
comments,  suggestions,  or  objections  in 
coimection  with  this  proposed 
withdrawal,  or  to  request  a  pubUc 
meeting,  may  present  their  views  in 
writing  to  the  Colorado  State  Director.  If 
the  au&orized  officer  determines  that  a 
meeting  should  be  held,  the  meeting 
will  be  scheduled  and  conducted  in 
accordance  with  43  CFR  2310.3— 1(c)(2). 

This  application  will  be  process^  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2310. 

For  a  period  of  two  years  from  the 
date  of  publication  in  the  Federal 
Register,  these  lands  will  be  segregated 
from  operation  of  the  public  land  laws, 
including  the  mining  laws,  as  specified 
above,  unless  the  application  is  denied 
or  cancelled  or  the  withdrawal  is 
approved  prior  to  that  date.  During  this 
period  the  Bureau  of  Land  Management, 
in  conjunction  with  the  Department  of 
Energy,  will  continue  to  manage  these 
lands. 

Jenny  L.  Saunders, 

Realty  Officer. 

[FR  Doc.  95-19445  Filed  8-7-95;  8:45  am] 
BOXINQ  CODE  4310->IB-P 


Fish  and  Wildlife  Service 

Notice  of  Availability  of  the  Final 
Sharon  Steel  Damage  Settlement:  A 
Conceptual  Restoration  Plan  and 
Request  for  Project  Proposals 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability  and 
request  for  project  proposals. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  of  the  Final  Conceptual 
Restoration  Plan  for  restoration  of 
migratory  bird  resources  injured  by  the 
release- of  hazardous  materials  from  the 
Sharon  Steel  and  Midvale  Slag 
Superfund  sites,  along  the  Jordan  River 
in  Salt  Lake  County,  Utah.  The 
Conceptual  Restoration  Plan  outlines  a 
process  for  preparing,  identifying  and 
selecting  cooperative  riparian  habitat 
restoration  projects  and  includes 
application  requirements.  Project 
proposals  are  due  by  November  1, 1995. 
DATES:  Cooperative  project  proposals 
will  be  accepted  until  November  1. 

1995. 

ADDRESSES:  Requests  for  copies  of  the 
Final  Conceptual  Restoration  Plan  and 
submission  of  project  proposals  or 
materials  may  be  made  to:  U.S.  Fish  and 
WildUfe  Service,  Salt  Lake  City  Field 


Office,  Lincoln  Plaza,  145  East  1300 
South,  Suite  404,  Salt  Lake  City,  Utah 
84115. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Williams,  Assistant  Field 
Supervisor,  or  Brandt  Gutermuth, 
environmental  contaminants  program. 
Salt  Lake  Qty  Field  Office  (see 
ADDRESSES  section)  telephone  801-524- 
5001  ext.  139. 

SUPPLEMENTARY  INFORMATION:  In  1991, 
the  Department  of  the  Interior  and  the 
Fish  and  Wildlife  Service  received  a 
$2.3  million  damage  settlement  in 
compensation  for  injinies  to  migratory 
birds  and  endangered  species  along  the 
Jordan  River,  Utah,  caused  by  the 
release  of  hazardous  substances  from 
the  Sharon  Steel  and  Midvale  Slag 
Superfund  sites.  Under  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  guidelines,  the  Service  must 
use  this  money  to  restore,  replace,  or 
acquire  the  equivalent  of  the  trust 
resoiirces  injvued  on  site  and/or  by 
contaminants  released  from  the  site. 

The  Final  Conceptual  Restoration 
Plan  was  developed  in  cooperation  and 
coordination  wiffi  the  State  of  Utah 
imder  authority  of  a  1991  Memorandum 
of  Understanding  and  was  developed  in 
accordance  with  Natmal  Resource 
Damage  Assessment  regulations 
promulgated  by  the  Department  and 
codified  at  43  CFR  part  11. 
Annovmcement  of  the  Draft  Conceptual 
Restoration  Plan  was  published  in  the 
Federal  Register  on  January  24, 1995, 
and  a  public  review  period  extended 
fiom  that  date  to  March  31, 1995.  The 
Final  Conceptual  Restoration  Plan  has 
been  revised  to  reflect  comments 
received  during  this  review  period. 

The  Conceptual  Restoration  Plan  for 
the  Sharon  Steel  and  Midvale  Slag 
Superfund  sites  in  Salt  Lake  County 
proposes  natural  resource  restoration 
through  Service  partnerships  with 
Federal,  State,  and  local  governments, 
as  well  as  the  environmental 
commimity.  The  Plan  provides 
background  on  injiuies  to  trust 
resources  in  the  Jordan  River  system, 
identifies  priority  restoration  activities, 
and  presents  a  process  for  preparing, 
identifying,  and  selecting  specific 
cooperative  restoration  projects.  Once 
specific  projects  have  b^n  selected,  a 
draft  Restoration  Plan  will  be  prepared 
and  made  available  for  public  review 
and  comment.  Project  implementation 
will  begin  after  this  Restoration  Plan  is 
finalized  and  National  Environmental 
Policy  Act  (NEPA)  requirements  are 
met. 

Interested  members  of  the  public  and 
potential  project  applicants  are  invited 


to  review  the  Final  Conceptual 
Restoration  Plan  and  to  submit 
proposals.  In  Utah,  copies  are  available 
at  the  Service’s  Ecological  Services 
Office  in  Salt  Lake  City  (see  ADDRESSES 
section),  the  Utah  Department  of 
Environmental  Quality,  Division  of 
Environmental  Response  and 
Remediation  (168  North  1950  West,  Salt 
Lake  City,  84116),  and  the  Salt  Lake  City 
Library. 

Dated:  August  1, 1995. 

Terry  T.«  Terrell, 

Acting  Regional  Director,  Region  6,  Denver, 
Colorado. 

(FR  Doc.  95-19444  Filed  8-7-95;  8:45  am] 
BILUNQ  CODE  4310-6S-M 


National  Park  Service 

Final  Environmental  Impact  Statement 
for  Elwha  River  Ecosystem 
Restoration,  Olympic  National  Park, 

WA 

ACTION:  Notice  of  availability  on  the 
final  environmental  impact  statement. 

SUMMARY:  This  notice  annoimces  the 
availability  of  a  final  environmental 
impact  statement  (FEIS)  for  the 
restoration  of  the  Elwha  River 
Ecosystem  in  Olympic  National  Park, 
Wasffington. 

LOCATIONS:  Public  reading  copies  of  the 
FEIS  will  be  available  for  review  at  the 
following  locations: 

Office  of  Public  Affairs,  National  P€U'k 
Service.  Department  of  the  Interior, 
18th  and  C  Streets  NW.,  Washington, 
DC  20240,  Telephone:  202-208-6843. 
Olympic  National  Park,  National  Park 
Service,  600  E.  Park  Avenue,  Port 
Angeles,  WA  98362,  Telephone:  206- 
452-4501. 

North  Olympic  Library  System,  Port 
Angeles  Branch,  207  S.  Lincoln  Street. 
Port  Angeles,  WA,  Telephone:  206- 
452-9253. 

Government  Documents,  Seattle  Public 
Library,  1000  4th  Avenue,  Seattle, 

WA  98104-1193,  Telephone:  206- 
386-4686. 

Government  Publications,  Suzzallo 
Library,  University  of  Washington, 
Seattle,  WA  98195,  Telephone:  206- 

543—1937. 

Pacific  West  Field  Office,  Coliunbia/ 
Cascades  Systems  Support  Office,  909 
First  Avenue,  Seattle,  WA  98104- 
1060,  Telephone:  206-220-4070. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Winter,  Elwha  River  Restoration 
Coordinator,  Olympic  National  Park, 

600  E.  Park  Avenue,  Port  Angeles,  WA 
98362,  Telephone:  206-452-0302.  A 
limited  number  of  copies  of  the  FEIS  are 
available  on  request.  All  who  submitted 
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substantive  comments  on  the  Draft  EIS 
will  receive  a  copy  of  the  FEIS. 

SUPPLEMENTARY  INFORMATION:  The 
National  Park  Service  has  prepared  a 
Final  Environmental  Impact  Statement, 
Elwha  River  Ecosystem  Restoration, 
Olympic  National  Park,  Washington, 
The  FEIS  presents  the  proposed  action 
and  alternatives  for  restoration  of  the 
Elwha  River  Ecosystem  and  its  native 
anadromous  fish  runs.  The  proposed 
action  calls  for  the  removal  of  die  Elwha 
and  Glines  Canyon  Dams  to  accomplish 
the  Secretary  of  the  Interior’s  objectives, 
as  directed  by  Public  Law  102-495,  the 
Elwha  River  Ecosystem  and  Fisheries 
Restoration  Act  of  1992,  to  restore  the 
river’s  ecosystem  and  its  native 
anadromous  fish  runs. 

The  draft  environmental  impact 
statement  (DEIS)  for  this  action  was 
released  for  pubUc  review  in  October 
1994  Federal  Register  Vol.  59,  No.  213), 
and  the  public  comment  period  closed 
on  December  23, 1994.  Both  the  DEIS 
and  FEIS  analyze  the  proposed  action 
and  four  alternatives  for  restoring  the 
Elwha  River  ecosystem.  The  four 
alternatives  include  no  action — 
continuing  to  operate  the  dams  without 
anadromous  fish  mitigation;  dam 
retention — operating  the  dams  with 
addition  of  mitigation;  remove  only 
Elwha  Dam;  and  remove  only  Glines 
Canyon  Dam. 

The  FEIS  contains  all  letters  received 
during  the  public  comment  period  and 
responses  to  substantive  comments  are 
contained  in  a  question  and  answer 
format.  A  siunmary  of  comments 
received  during  public  workshops  on 
the  DEIS  is  also  contained  in  the  FEIS. 

The  no  action  period  on  the  FEIS  will 
expire  30  days  after  the  Notice  of 
Availability  of  this  FEIS.  This 
programmatic  FEIS  is  connected  to  a 
second,  implementation  EIS  cvirrently 
being  prepared  which  will  analyze  site- 
specific  alternatives  for  removal  of  the 
dams  and  the  management  of  sediment. 

The  DEIS  and  FEIS  have  been 
completed  by  the  National  Park  Service 
in  cooperation  with  the  U.S.  Fish  and 
Wildlife  Service,  Biueau  of 
Reclamaticm,  Bureau  of  Indian  Affairs, 
and  the  Lower  Elwha  S’Klallam  Tribe. 

Dated:  July  26, 1955. 

Kennedi  Naaer, 

Director,  Office  of  Environmental  Policy  and 
Compliance. 

[FR  Doc.  95-19451  Filed  8-7-95;  8:45  am] 
BnXMQ  CODE  431«-70-M 


Notice  of  Realty  Action;  Proposed 
Exchange  of  Federal  Property  for 
Private  Property,  Chattahoochee  River 
National  Recreation  Area 

FOR  FURTHER  INFORMA’nON  CONTACT: 

Superintendent,  Chattahoochee  River 
National  Recreation  Area,  1978  Island 
Ford  Parkway,  Dunwoody,  Georgia 
30350. 

SUPPLEMENTARY  INFORMATION:  Public 
comments  will  be  accepted  for  a  period 
of  45  days  from  the  date  of  this  notice. 

I.  The  following  described  Federally- 
owned  lands  which  were  acquired  by 
the  National  Park  Service  have  been 
determined  to  be  suitable  for  disposal 
by  exchange.  The  authority  of  this 
exchange  is  the  Act  of  August  15, 1978 
(16  U.S.C.  460ii,  et.  seq.)  which 
established  Chattahoodiee  River 
National  Recreation  Area  (CRNRA). 

The  selected  Federal  lands  lie  within 
the  boimdaries  of  the  Gold  Branch  unit 
of  the  CRNRA  and  are  generally 
described  as  follows; 

A  parcel  of  land  containing  26.65 
acres  of  land  located  on  Lower  Roswell 
Road  and  Surrey  Trail,  Cobb  County, 
Georgia. 

The  lands  have  been  surveyed  for 
cultural  resources  and  endangered  and 
threatened  species.  An  Environmental 
Assessment  has  been  prepared  that 
indicates  this  property  be  exchanged  as 
the  preferred  ^temative. 

Both  the  surface  and  the  mineral 
estates  are  to  be  exchanged.  There  are 
no  leases  or  permits  affecting  these 
lands. 

n.  In  exchange  for  the  lands  identified 
in  Paragraph  I  the  United  States  of 
America  will  acquire  two  parcels  lying 
within  the  boundary  of  CIWRA. 
Acquisition  of  these  lands  will 
consolidate  three  non-contiguous  tracts 
in  the  Gold  Branch  Unit  and  will 
facilitate  access  to  the  Chattahoochee 
River  and  property  already  owned  by 
the  United  States  in  the  Holcomb  Bridge 
Unit.  Both  the  surface  and  mineral 
estates  are  to  be  exchanges  and  these 
lands  will  be  administered  by  the 
National  Park  Service  as  a  part  of  the 
CRNRA  upon  completion  of  the 
exchange.  The  lands  are  being  acquired 
in  fee  simple  subject  only  to  rights-of- 
way  and  easements  of  records. 

The  lands  to  be  acquired  by  the 
United  States  of  America  are  generally 
described  as  follows:  A  parcel 
containing  4.45  acres  located  on  Lower 
Roswell  Road,  Cobb  County,  Georgia 
identified  as  Tract  105-11  and  a  parcel 
containing  2.63  acres  located  on 
Holcomb  Bridge  Road,  Gwinnett 
County,  Georgia  identified  as  Trace 
108-16. 


The  value  of  the  properties  to  be 
exchanged  shall  be  determined  by  a 
current  fair  market  value  apprais^  and 
if  they  are  not  approximately  equal,  the 
values  shall  be  equalized  by  payment  of 
cash  and/or  donation  as  circumstances 
retire. 

Detailed  information  concerning  this 
exchange  including  precise  legal 
description.  Land  Protection  Plan, 
environmental  assessment,  and  cultural 
reports  are  available  at  the  address 
identified  above. 

For  a  period  of  45  calendar  days  from 
the  date  of  this  notice,  interested  parties 
may  submit  comments  to  the  above 
address.  Comments  will  be  evaltiated 
and  this  action  may  be  modified  or 
vacated  accordingly.  In  the  absence  of 
any  action  to  modify  or  vacate,  this 
redty  action  will  b^ome  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  July  20, 1995. 

Frank  Catroppa, 

Field  Director,  Southeast  Area. 

IFR  Doc.  95-19452  Filed  8-7-95;  8:45  am] 

BILUNQ  CODE  4310-10-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32036  (Sub>No.  2)] 

Wisconsin  Central  Transportation 
Corporation,  et  al. — Continuance  in 
Control — Fox  Valley  and  Western  Ltd. 

By  decision  served  February  11, 1993, 
we  presented  an  oversight  plan  which 
allowed  us  to  monitor  efiectively  the 
competitive  results  of  Wisconsin  Central 
Transportation  Corporation’s  (WCTC) 
continuance  in  control  of  Fox  Valley 
and  Western  Ltd.  (FV&W).>  As  detailed 
in  the  decision,  the  oversight  covers  5 
years  and  contains  five  elements: 
notification  of  shippers,  reporting  by 
applicants,  discussion  with  selected  * 
parties,  a  proceeding,  and  a  staff  report. 
We  have  been  actively  monitcoing  the 
transaction  since  its  consmnmation  on 
Auj^t  28, 1993. 

Tnis  notice  initiates  one  element  of 
the  oversight  function — the  proceeding. 
In  our  February  1993  decision,  we  . 
stated  that  a  proceeding  would  be 
conducted  annually  during  which 
applicants,  shippers,  and  other 
interested  parties  may  express  their 
views  on  the  competitive  impacts  of  the 
transaction  and  on  appropriate 
conditions  to  remedy  any  substantial 


■  This  transaction  was  approved  by  decision 
served  December  10, 1992,  which  was  corrected  by 
a  decision  served  December  22, 1992.  See  Wise. 
Central  Transportation  Corporation,  et  al.,  9 
I.CC.2d  233  (1992). 


4e; 
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anticompetitive  effects.  This  proceeding 
is  a  £act-finding  mechanism  and  will  not 
necessarily  result  in  a  formal  ruling. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  hiunoq 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  Applicants,  shippers,  and  other 
interested  parties  may  file  written 
comments  with  the  Commission 
regarding  the  competitive  impacts  of 
WCTC’s  continuance  in  control  of 
FV&W.  Participants  are  asked  to 
address:  (1)  whether  substantial 
competitive  harm  has  resulted  from  the 
transaction;  and  (2)  if  so,  whether 
appropriate  and  workable  conditions 
can  be  formulated. 

2.  Comments  will  be  accepted  no  later 
than  September  7, 1995.  An  original  and 
10  copies  of  the  comments,  referencing 
Finance  Docket  No.  32036  (Sub-No.  2), 
must  be  mailed  to:  Office  of  the 
Secretary,  Interstate  Commerce 
Commission,  1201  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20423. 
Comments  ne^  not  be  served  on  other 
persons.2 

3.  This  decision  is  being 
simultaneously  published  in  the 
Federal  Register. 

4.  This  decision  is  being  served  on  all 
persons  appearing  on  the  service  list  in 
Finance  Docket  No.  32036. 

5.  This  decision  is  effective  on  August 
8, 1995. 

Decided:  July  28, 1995. 

By  the  Commission,  Chairman  Morgan, 

Vice  Chairman  Owen,  and  Commissioners 
Simmons  and  McDonald. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  95-19513  Filed  8-7-95;  8:45  am] 
BILUNQ  CODE  7035-01-P 

[Docket  No.  AB-414  (Sub-No.  IX)] 

loWa  Interstate  Railroad,  Ltd. — 
Abandonment  Exemption — in  Cass 
and  Audubon  Counties,  lA 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10505,  the 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C.  • 
10903-04  the  abandonment  by  the  Iowa 
Interstate  Railroad,  Ltd.,  of  the  line  of 
railroad  between  milepost  445  near 
Atlantic,  LA,  and  milepost  465.20  near 
Audubon,  LA,  subject  to  standard 

2  For  further  information  contact  Thomas 
McNamara  of  the  Commission’s  Office  of  Economic 
and  Environmental  Analysis  at  (202)  927-6201. 

'  TDD  for  the  hearing  impaired  is  (202)  927-5721. 


employee  protective,  interim  trail  use, 
public  use  and  environmental 
conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
September  7, 1995.  Formal  expressions 
of  intent  to  file  an  offer  ‘  of  financial 
assistance  under  49  CFR  1152.27(c)(2) 
must  be  filed  by  August  18, 1995, 
petitions  for  stay  must  be  filed  by 
August  23, 1995,  and  petitions  to  reopen 
must  be  filed  by  September  5, 1995. 
ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-414  (Sub-No.  IX)  to:  (1) 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  1201  Constitution  Avenue, 
NW.,  Washington,  DC  20423;  and  (2) 
Petitioner’s  representative:  T.  Scott 
Baimister,  1300  Des  Moines  Building, 

6th  and  Locust,  Des  Moines,  lA  50309. 
FOR  FURTHER  INFORMATION  CONTACT: 

Beryl  Gordon,  (202)  927-5610.  (TDD  for 
the  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission’s  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  firom:  Dynamic 
Concepts,  Inc.,  Interstate  Commerce 
Commission  Building,  1201 
Constitution  Avenue  NW.,  Room  2229, 
Washington,  DC  20423.  Telephone  (202) 
289-4357/4359.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  927-5721.] 

Decided:  July  28, 1995. 

By  the  Commission,  Chairman  Morgan, 

Vice  Chairman  Owen,  and  Commissioners 
Simmons  and  McDonald. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  95-19515  Filed  8-7-95;  8:45  am] 
BtLUNO  CODE  703S-01-P 

[Docket  No.  AB-57  (Sub-No.  39X)] 

Soo  Line  Railroad  Company- 
Abandonment  Exemption — in  St  Louis 
County,  MN 

Soo  Line  Railroad  Company  (Soo)  has 
filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F — Exempt 
Abandonments  to  abandon  a  .5-mile 
portion  of  its  line  of  railroad,  known  as 
the  Rice’s  Point  Trackage,  from  milepost 
288.17+/  -  to  milepost  288.70+/- ,  at 
Duluth,  in  St,  Louis  County,  MN. 

Soo  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  all  overhead  traffic 
previously  routed  over  this  line  has 

‘  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  Assist,  4  I.C.C.2d  164  (1987). 


been  rerouted  to  alternative  lines;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  reports),  49 
CFR  1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
imder  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
September  7, 1995,  imless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,!  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.293  must 
be  filed  by  August  18, 1995.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  August  28, 1995,  with:  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant’s  representative:  Larry  D. 
Stams,  Office  of  the  U.S.  Regional 
Counsel,  1000  Soo  Line  Building,  105 
South  5th  Street,  Minneapolis,  MN 
55402, 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

'  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission’s 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines,  5 1.CC.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  prior 
to  the  effective  date  of  this  exemption. 

2  See  Exempt  of  Rail  Abandonment  Offers  of 
Finan.  Assist,  4  I.C.C.2d  164  (1987). 

3  The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 
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Soo  filed  an  environmental  report 
which  addresses  the  effects  of  the 
abandonment,  if  any,  on  the 
environment  and  historic  resources.  The 
Commission’s  Section  of  Environmental 
Analysis  (SEA)  will  issue  an 
environmental  assessment  (EA)  by 
August  11, 1995.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEA  (Room  3219,  Interstate  Commerce 
Commission,  Washington,  DC  20423)  or 
by  calling  Elaine  Kaiser,  Chief  of  SEA, 
at  (202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  July  28, 1995. 

By  the  Ck)nunission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  95-19516  Filed  8-7-95;  8:45  am] 
eiLLINO  CODE  7036-01-P 


LEGAL  SERVICES  CORPORATION 

Grant  Award  for  the  Analysis  &  Study 
of  Legal  Needs  of  Low  Income  Native 
Americans 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Announcement  of  intent  to 
award  grant. 

SUMMARY:  The  Legal  Services 
Corporation  (LSC  or  Corporation) 
hereby  annoimces  its  intention  to  award 
a  one-time,  nonrecurring  grant  to 
Michigan  Indian  Legal  ^rvices  for  the 
purpose  of  conducting  an  analysis  of  the 
population,  characteristics  and  legal 
ne^s  of  low  income  Native  Americans. 
The  Corporation  plans  to  award  a  grant 
in  the  ammmt  of  $47,730. 

This  grant  is  being  made  pursuant  to 
authority  conferred  by  section 
1006(a)(1)(B)  and  1006(a)(3)  of  the  LSC 
Act  of  1974,  as  amended. 

This  public  notice  is  issued  pursuant 
to  section  1007(f)  of  the  LSC  Act,  with 
a  request  for  comments  and 
recommendations  within  a  period  of 
thirty  (30)  days  from  the  date  of 
publication  of  this  notice.  This  grant 
award  will  not  become  effective,  and 
grant  funds  will  not  be  distributed  prior 
to  the  expiration  of  this  30-day  public 
comment  period. 

DATES:  All  comments  and 
recommendations  must  be  received  by  5 
p.m.  on  or  before  September  7, 1995. 


ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Program  Services,  Legal 
Services  Corporation,  750  First  Street 
N.E.,  11th  Floor,  Washington,  DC 
20002-4250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Merceria  L.  Ludgood,  Dii^or,  Office  of 
Program  Services,  (202)  336-8800. 

Date  issued:  August  2, 1995. 

Merceria  L.  Ludgood, 

Director,  Office  ofProffam  Services. 

[FR  Doc.  95-19423  Filed  8-7-95;  8:45  am] 
BILUNG  CODE  7080-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (95-070)] 

Notice  of  Prospective  Patent  License 

AGENCY:  Nsfional  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  prospective  patent 
license. 


SUMMARY:  NASA  hereby  gives  notice 
that  Alan  Neuman  Productions,  Inc.  of 
8170  Laurel  View  Drive,  Los  Angeles, 
California  90069,  has  applied  for  an 
exclusive  license  to  practice  the 
invention  described  and  claimed  in: 

U.S.  Patent  Application  08/247,187 
entitled  “Method  and  Apparatus  for 
Collection,  Storage,  and  Analysis  of 
Blood  and  Other  Bodily  Fluids,”  which 
was  filed  on  May  19, 1994,  by  the 
United  States  of  America  as  represented 
by  the  Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  to  Alan  Nernnan 
Productions,  Inc.  should  be  sent  to  Mr. 
Hardie  R.  Barr,  NASA  Johnson  Space 
Center. 

DATES:  Responses  to  this  Notice  must  be 
received  by  October  10, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hardie  R.  Barr,  NASA  Johnson  Space 
Center,  Mail  Code  HA,  Houston,  Texas 
77058-3696;  (713)  483-1003. 

Dated:  July  3, 1995. 

Edward  A.  Franlde, 

General  Counsel. 

[FR  Doc  95-19551  Filed  8-7-95;  8:45  am) 
BILLING  CODE  7510-01-M 


NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

Media  Arts  Advisory  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 


Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Media  Arts  Advisory  Panel  (Media  Arts 
Centers/Services  to  the  Field  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  August  22-24, 1995.  The  panel 
will  meet  from  9  a.m.  to  6:30  p.m.  on 
August  22,  23  and  firom  9  a.m.  to  5:30 
p.m.  on  August  24.  This  meeting  will  be 
held  in  Room  716,  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue  NW., 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  4  p.m.  to  5:30  p.m. 
on  August  24  for  a  poUcy  discussion. 

The  remaining  portions  of  this 
meeting  from  9  a.m.  to  6:30  p.m.  on 
August  22-23  and  from  9  a.m.  to  4  p.m. 
on  August  24  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  imder  the 
National  Foimdation  on  the  Arts  and  the 
Hiunanities  Act  of  1995,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  acco^ance  with  the 
determination  of  the  Chairman  of  June 
22, 1995,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection 
(c)(4),  (6)  and  (9)(B)  of  section  552b  of 
Title  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506,  202/682-5532,  TDY-TDD 
202/682-5496,  at  least  seven  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC  20506,  or  call 
202/682-5788. 

Dated:  August  3, 1995. 

Yvonne  M.  Sabine, 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
[FR  Doc.  95-19517  Filed  8-7-95;  8:45  am) 
BHLUNG  CODE  7S37-01-M 


Presenting  Advisory  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Presenting  Advisory  Panel  (Overview 
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Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  August  28-29, 1995 
firom  9  a.m.  to  5  p.m.  This  meeting  will 
be  held  in  Room  730,  at  the  Navy  Hanks 
Center,  1100  Pennsylvania  Avenue  NW.. 
Washington,  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis. 

Any  interested  person  may  observe 
meetings  or  portions  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
meeting  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Sptecial  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506,  202/682-5532,  TYY/TDD 
202/682-5496,  at  least  seven  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Advisory  Committee 
Management  Office,  National 
Endowment  for  the  Arts,  Washington, 
DC '20506,  or  call  (202)  682-5433. 

Dated:  August  3, 1995. 

Yvonne  M.  Sabine, 

Director,  Council  S’ Panel  Operations, 
National  Endowment  for  the  Arts. 

(FR  Doc.  95-19518  Filed  8-7-95;  8:45  am) 
BRiJNG  CODE  7537-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

pocket  No.  50-160] 

Georgia  Institute  of  Technology 
(Georgia  Tech)  Georgia  Tech  Research 
Reactor;  Issuance  of  Partial  Director’s 
Decision  Under  10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  issued  a  Partial 
Director’s  Decision  Under  10  CFR  2.206 
regarding  the  Georgia  Tech  Research 
Reactor  in  response  to  a  Petition 
received  from  Ms.  Pamela  Blockey- 
O’Brien  (Petitioner),  dated  October  23, 
1994.  The  Partial  Director’s  Decision 
also  considered  subsequent  letters  firom 
the  Petitioner  dated  November  12,  and 
December  4, 1994,  February  21, 
February  23,  March  6,  Mar^  28,  April 
19,  May  18,  Jime  27,  and  July  18, 1995. 

On  c5ctober  23, 1994,  the  Petitioner 
requested  (1)  the  shutdown  and 
decontamination  of  the  Georgia  Institute 
of  Technology  (Georgia  Tech)  Research 
Reactor,  (2)  the  revocation  of  liqmd 
radioactive  material  release  authority  to 


all  licensees,  (3)  the  revocation  of 
licenses  that  use  the  principle  of  as  low 
as  reasonably  achievable,  (4)  the 
termination  of  transportation  of 
radioactive  material  by  mail,  and  (5)  the 
modification  to  posting  requirements  for 
radioactive  material.  With  regard  to 
request  (1),  the  enclosed  Partial 
Director’s  Decision  addressed  the 
Petitioner’s  issues  which  are  not 
currently  being  considered  as  part  of  a 
license  renewal  proceeding.  The 
remaining  Petitioner’s  issues  relating  to 
request  (1)  will  be  addressed  under 
separate  cover  upon  completion  of  the 
ongoing  adjudicatory  proceedings  and 
NRC  staff  review.  The  Partial  Director’s 
Decision  also  addresses  requests  (2) 
through  (5).  The  Director  of  the  Office 
of  Nuclear  Reactor  Regulation  foimd 
that  the  Petitioner’s  concerns,  addressed 
to  date,  do  not  raise  a  substantial  health 
and  safety  concern  warranting  the 
requested  actions.  The  reasons  for  this 
denial  are  explained  in  the  “Partial 
Director’s  Decision  Under  10  CFR 
2.206’’  (DD-95-15),  the  complete  text  of 
which  follows  this  notice,  and  which  is 
available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 

NW.,  Washington,  DC. 

A  copy  of  this  Partial  Director’s 
Decision  will  be  filed  with  the  Secretary 
of  the  Commission  for  review  in 
accordance  with  10  CFR  2.206(c).  As 
provided  in  that  regulation,  the  Decision 
will  constitute  the  final  action  of  the 
Commission  25  days  after  the  date  of  the 
issuance  of  the  Decision,  unless  the 
Commission,  on  its  own  motion, 
institutes  a  review  of  the  Decision 
within  that  time. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  July  1995. 

For  the  Nuclear  Regulatory  Commission. 

Frank  J.  Miraglia, 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

Appendix 

Partial  Director’s  Decision  Under  10 
CFR  2.206 

/.  Introduction 

On  October  23, 1994,  Ms.  Pamela 
Blockey-O’Brien  (the  Petitioner)  filed  a 
Petition  with  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  staff 
pursuant  to  10  CFR  2.206,  that 
requested  that  the  NRC  staff  revoke  the 
license  of  the  Georgia  Institute  of 
Technology  (Georgia  Tech)  Research 
Reactor,  shut  down  this  research  reactor 
and  its  support  facilities,  and  remove  all 
radioactive  material  and  contamination 
offsite  to  a  government  created 
“National  Edifice  [A]rea’’  such  as  the 


Savaimah  River  or  Oak  Ridge  facilities. 

In  addition,  the  Petitioner  requested  that 
the  NRC  staff  withdraw  all  license 
authority  nationwide  involving  the 
discharging  or  dumping  of  any  quantity 
of  radioactive  material  to  all  the  sewers 
or  waters  in  the  United  States  or  oceans 
of  the  world,  and  withdraw  all  licenses 
to  all  nuclear  facilities,  including 
nuclear  power  plants  (NPPs),  which 
operate  under  as  low  as  reasonably 
achievable  (ALARA)  principles.  Finally, 
the  Petitioner  requested  both  that  the 
NRC  staff  modify  every  license  issued  to 
transporters  of  radioactive  materials  and 
builders  of  NPPs  so  that  these  parties 
must  put  two  foot  high  letters  on 
everything  transport^  or  built  stating 
“DANGER-RADIOACTIVE’’  and  in 
smaller  letters  “there  is  no  safe  level  of 
radiation,  any  exposure  can  [ajffect 
health,’’  and  prohibit  the  transportation 
of  radioactive  material  by  mail.  The 
NRC  staff  received  additional  letters 
dated  November  12,  December  4, 1994, 
February  21,  February  23,  March  6, 
March  28,  April  19,  May  18,  June  27, 
and  July  18, 1995,  from  the  Petitioner 
and  also  considered  these  letters  in  this 
Partial  Director’s  Decision.  All  letters 
related  to  this  Petition  have  been  placed 
in  the  Public  Document  Room  and 
docketed  under  the  Georgia  Tech 
Research  Reactor  Docket  No.  50-160,  in 
accordance  with  NRC  Management 
Directive  8.11,  “Review  Process  for  10 
CFR  2.206  Petitions.’’ 

As  bases  for  the  request  to  shut  down 
and  decontaminate  the  Georgia  Tech 
Research  Reactor,  the  Petitioner  asserted 
that  (1)  a  water  flume  comes  out  of  the 
groimd  “destabilizing  the  reactor  and 
the  ground  in  some  way;’’  (2) 
“(r)adiation  levels  in  soil  and  vegetation 
climb  markedly  in  GA  EPD  documents” 
around  the  Georgia  Tech  Research 
Reactor;  (3)  there  is  no  record  of  air 
monitoring  ever  having  been  done;  (4) 
heavy  rainfall  causes  water  to  back  up 
in  the  sewer  and  drainage  lines  causing 
flooding  of  the  reactor  parking  lot  and 
campus,  as  well  as  causing  sinkholes, 
“puff-ups”  on  campus  ground,  and 
welded-shut  manhole  covers  to  be 
blovm  off;  (5)  radioactive  contaminants 
have  been  routinely  discharged  into  the 
sanitary  sewer  firom  the  Georgia  Tech 
Resear^  Reactor’s  waste  water  holding 
tank  and  contamination  spread  by 
backup  of  the  sewage  system;  (6)  should 
the  G^rgia  Tech  Research  Reactor  be 
further  destabilized,  the  reactor  and  the 
tank  holding.cobalt-60  could  “break 
apart,”  causing  radioactive 
contaminants  to  “drain  into 
groimdwater/down  sewers/into  the 
runoff  ditch;”  (7)  the  Georgia  Tech 
Research  Reactor  is  in  an  earthquake 
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zone;  (8)  there  is  absolutely  no  reason  to 
keep  the  Georgia  Tech  Research  Reactor 
operating;  (9)  seciuity  at  the  Georgia 
Tech  Research  Reactor  is  extremely  lax; 
and  (10)  in  case  of  an  accident  or 
terrorist  attack,  evacuation  of  the 
campus  and  downtown  Atlanta  would 
be  impossible  both  now  and  dining  the 
Olympics.* 

As  the  bases  for  the  request  to 
withdraw  all  license  authority 
nationwide  involving  the  discharging  or 
dumping  of  any  quantity  of  radioactive 
material  to  all  the  sewers  or  waters  in 
the  United  States,  to  withdraw  all 
licenses  for  all  nuclear  facilities, 
including  NPPs,  which  operate  under 
ALARA  principles,  and  to  change 
labeling  requirements  for  radioactive 
material,  the  Petitioner  asserted  that 
there  is  no  safe  level  of  radiation,  that 
storage  and  disposal  of  radioactive 
waste  is  inadequate,  and  that  the  NRC’s 
new  sewage  dumping  guidelines  are 
totally  inadequate.  The  Petitioner  also 
asserted  that  the  request  to  restrict 
mailing  of  radioactive  materials  relates 
to  the  occurrence  of  transportation 
accidents. 

II.  Discussion 

A.  Revocation  of  Georgia  Tech  Research 
Reactor  License 

The  following  discussion  relates  to 
the  request  that  the  NRC  staff  revoke  the 
license  of  the  Georgia  Tech  Research 
Reactor,  shut  down  this  research  reactor 
and  its  support  facilities,  and  remove  all 
radioactive  materials  and  contamination 
offsite.  This  Partial  Director’s  Decision 
addresses  NRC  licensed  activities.  ^ 

(1)  A  water  flume  comes  out  of  the 
ground  “destabilizing  the  reactor  and 
the  ground  in  some  way.  ”  The  Petitioner 
stated  that  “(d)etailed  maps  show  that  a 
water  flume  comes  out  of  the  ground 
directly  next  to  and  west  of  the  reactor.” 
On  request,  the  Petitioner  identified  the 
“detailed  maps”  as  City  of  Atlanta, 


'  Issue  (8)  includes  concerns  that  substantial 
management  deficiencies  persist.  Issue  (9)  involves 
concerns  on  general  security  and,  particularly, 
security  during  the  period  of  the  1996  Olympics. 
Issue  (10)  includes  concerns  on  evacuation  in  case 
of  a  terrorist  attack.  Since  these  concerns  are  the 
subject  of  an  ongoing  license  renewal  proceeding 
before  an  Atomic  Safety  and  Licensing  Board,  these 
concerns  will  be  addressed  in  a  Final  Director’s 
Decision  at  an  Appropriate  time  after  considering 
the  decisions  reaped  in  the  license  renewal 
process.  All  other  issues  related  to  this  2.206 
Petition  were  considered  in  this  Partial  Director’s 
Decision. 

2  The  10  CF'R  2.206  Petition  included  some 
mention  of  the  cobalt -60  irradiation  facility  which 
is  not  licensed  by  the  NRC  and  is,  therefore,  not  . 
covered  in  this  discussion  except  as  it  may  affect 
research  reactor  safety.  The  2.206  Petition  and  this 
Partial  Director’s  Decision  have  been  transmitted  to 
the  State  of  Georgia,  the  licensing  authority  for  the 
cobalt-60  facility  and  for  other  state  licensed 
nnaterial  also  mentioned  in  the  Petition. 


Department  of  Public  Works  (DPW) 

Sheets  I-ll  and  H-11,  which  show 
“flumes”  or  “storm  drain  inventory.” 

The  NRC  staff  reviewed  these 
drawings.  Drawing  I-ll  did  not  show  a 
flume  indication.  Drawing  H-11  does 
indicate  a  “flume”  to  the  west  of  the 
Georgia  Tech  Research  Reactor.  The 
NRC  staff  discussed  this  drawing  and 
indication  of  a  “flume”  with  DPW,  the 
agency  responsible  for  the  sewer  system 
and  the  drawings.  The  DPW  indicated 
that  the  word  “flume”  in  the  drawing 
means  a  surface  drainage  path.  Physical 
onsite  examination  of  this  location 
showed  a  surface  drainage  path 
consisting  of  a  concrete  lined  channel 
extending  along  the  back  retaining  wall 
of  the  Georgia  Tech  Research  Reactor 
facility  site,  approximately  where  the 
“flume”  was  indicated  on  the  drawing. 

Furthermore,  physical  examination  of 
the  Georgia  Tech  Research  Reactor 
facility  and  site  have  foimd  no  evidence 
of  an  undergroimd  water  flume  or 
destabilization  of  the  Georgia  Tech 
Research  Reactor  facility  or  ground. 
Additional  factors  related  to  stability  of 
the  Georgia  Tech  Research  Reactor  are 
addressed  under  issues  (4),  (6),  and  (7). 

The  NRC  staff  finds  no  reason  to 
conclude  that  there  is  an  imderground 
water  flume  destabilizing  the  Georgia 
Tech  Research  Reactor  and  surrounding 
ground.  The  Petitioner  provided  no  facts 
to  conclude  otherwise.  Therefore,  the 
NRC  staff  concludes  that  the  Petitioner’s 
concerns  do  not  present  a  substantial 
health  or  safety  issue  warranting  the 
action  requested  by  the  Petitioner. 

(2)  “Radiation  levels  in  soil  and 
vegetation  climb  markedly  in  GA  EPD 
documents”  around  the  reactor.  The 
State  of  Georgia  (GA)  Environmental 
Protection  Division  (EPD)  provided  the 
NRC  staff  with  its  environmental 
radiation  monitoring  results  as 
compiled  on  November  23, 1994.  These 
results  included  data  from 
environmental  monitoring  for 
radioactivity  with  thermoliuninescent 
dosimeters  (TLDs),  and  horn  soil  and 
vegetation  sampling  around  the  Georgia 
Tech  Research  Reactor. 

The  NRC  staff  discussed  the  results 
with  EPD.  EPD  stated  that  its  monitoring 
found  no  evidence  of  release  of 
radioactive  material  horn  the  Georgia 
Tech  Research  Reactor.  EPD  further 
indicated  that  the  values  and  variations 
in  monitored  radiation  exposures  and 
concentrations  were  typical  of 
environmental  monitoring  results  and 
showed  no  increasing  trend. 

The  NRC  staff  has  crmcluded  based  on 
the  types,  quantities  and  relative 
concentrations  of  the  isotopes  measured 
by  EPD  that  they  are  not  from  the 
Georgia  Tech  Research  Reactor.  Scone  of 


the  isotopes  measured  by  EPD  are 
naturally  o(x:urring.  Specifically, 
beryllium-7  is  from  reactions  of  cosmic 
rays  with  air,  potassium-40  is  from 
primordial  sources,  radium-226  is  from 
the  decay  of  naturally  occurring 
uranium- 238,  and  radium-228  is  from 
decay  of  naturally  occurring  thorium- 
232.3  Additionally,  radiation  monitoring 
of  effluents  from  the  Georgia  Tech 
Research  Reactor  and  of  areas  within  the 
research  reactor  containment  by  Georgia 
Tech,  as  required  by  the  Technical 
Specifications  3.2.a  and  3.5.b,  provided 
further  evidence  that  the  measurements 
by  EPD  of  other  isotopes  (i.e.,  cesium- 
137,  cerium-141,  cerium-144, 
ruthenium-103,  zirconiiun-95,  and- 
niobium-95)  were  not  from  the  Georgia 
Tech  Research  Reactor.  Rather,  EPD 
indicated  that  the  radioisotopes  were 
from  other  sources,  such  as  fallout  from 
nuclear  weapons  testing  around  the 
world.  Furthermore,  as  measured  by 
EPD,  there  is  no  indication  of  other 
radioisotopes,  which  would  be  expected 
if  the  radioactivity  were  from  the 
Georgia  Tech  Research  Reactor. 

The  conclusion,  that  there  is  no 
evidence  that  the  release  of  radioactive 
material  finm  the  Georgia  Tech  Research 
Reactor  has  contributed  to  the 
monitored  radiation  levels  in  the  soil 
and  vegetation,  is  also  corroborated  by 
the  Georgia  Tech  environmental 
monitoring  program.  This 
environmental  monitoring  program  has 
used  film  badges,  and  currently  uses 
TLDs,  at  various  locations  around  the 
Georgia  Tech  Research  Reactor.  The  film 
badges  were  provided  by  a  National 
Voluntary  Laboratory  Accreditation 
Program  certified  vendor.  The  TLDs 
meet  American  National  Standards 
Institute  Standards.  One  monitored 
location  in  the  Georgia  Tech  Research 
Reactor  stack  measured  the  direct 
radiation  for  airborne  releases  from 
operation  of  the  Georgia  Tech  Research 
Reactor.  This  monitor  has  indicated 
airborne  effluent  releases  generally 
below  detectable  levels  and  always  well 
below  the  limits  of  10  CFR  part  20, 
“Standards  for  Protection  Against 
Radiation,”  as  verified  most  recently  in 
NRC  staff  Inspection  Report  Nos.  50- 
160/95-01,  50-160/94-02,  and  50-160/ 
93-02  *.  These  results  are  consistent 
with  the  EPD  data  and  further 
confirmed  the  conclusions  of  the  State 
of  Georgia  EPD  that  its  monitoring 


^Kathren,  R.  L,  “Radioactivity  in  the 
Environment:  Sources,  Distribution,  and 
Surveillance.’’ 

'*  These,  and  the  other  inspection  reports 
referenced  in  this  Partial  Director’s  Dwision  are 
available  btxn  the  NRC’s  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street,  NW, 
Washington,  DC  20037. 
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found  no  evidence  of  release  of 
radioactive  material  from  the  Georgia 
Tech  Research  Reactor  which  has 
contributed  to  the  monitored  radiation 
levels  in  soil  and  vegetation. 

The  NRC  staff  evaluation  of  the  data 
confirmed  the  EPD  conclusion  that  the 
EPD  data  showed  no  increasing  trend  in 
radiation  levels  aroimd  the  Georgia 
Tech  Research  Reactor.  The  values  and 
variations  of  all  monitored  locations 
around  the  Georgia  Tech  Research 
Reactor  were  typical  of  environmental 
monitoring  results  at  other  locations, 
were  attributable  to  non-reactor  sources, 
and  showed  no  record  of  an  increasing 
trend.  Further  corroboration  of  this 
conclusion  was  provided  in  the 
discussion  addressing  issues  (3)  and  (5) 
in  this  Partial  Director’s  Decision  in  that 
releases  of  radioactive  isotopes  frcm  the 
Georgia  Tech  Research  Reactor  are  well 
within  NRC  regulatory  limits  and  do  not 
correspond  to  the  radioisotopes  found 
in  the  soil  or  vegetation  samples. 

The  NRC  staff  finds  no  reason  to 
conclude  that  the  Georgia  Tech 
Research  Reactor  is  contributing  to 
radiation  levels  in- soil  or  vegetation. 

The  Petitioner  provided  no  facts  to 
conclude  otherwise.  Therefore,  the  NRC 
stafi  concludes  that  the  Petitioner’s 
concern  does  not  present  a  substantial 
health  or  safety  issue  warranting  the 
action  requested  by  the  Petitioner. 

(3)  There  is  no  record  of  air 
monitoring  ever  having  been  done.  The 
Petitioner  asserted  that  mopitoring  for 
airborne  radioactive  releases  frt>m  the 
Georgia  Tech  Research  Reactor  is 
inadequate.  However,  in  addition  to  the 
environmental  monitoring  programs 
previously  discussed,  the  Georgia  Tech 
Research  Reactor  is  required  by  its 
Technical  Specifications  3.2.a  and  3.5.b 
to  monitor  and  restrict  radioactive 
releases,  including  airborne  releases. 

The  monitoring  system  includes 
instruments  to  monitor  gaseous  and 
particulate  radioactivity  and  to  initiate 
safety  related  functions  (e.g., 
contaimnent  isolation).  All  radioactive 
releases  are  required  to  be  within  the 
limits  established  in  10  CFR  Part  20. 
NRC  stafi  inspections,  as  docimiented 
most  recently  in  Inspection  Report  Nos. 
50-160/95-01,  50-160/94-02,  and  50- 
160/93-02  related  to  the  Georgia  Tech 
Research  Reactor,  have  found  that  the 
effluent  releases  have  been  within  10 
CFR  Part  20  limits.  Therefore,  there  is 
neither  a  technical  need  nor  a  regulatory 
requirement  for  additional  monitoring 
of  air  samples  outside  the  Georgia  Te^ 
Research  Reactor,  since  all  releases  are 
controlled,  as  required  by  Technical 
Specifications  and  in  accordance  with 
NRC  regulations. 


'The  Petitioner  also  raised  a  concern 
related  to  the  storage  of  waste  at  the 
Georgia  Tech  Research  Reactor.  The 
concern  is  that  there  is  a  large  amoimt 
of  waste  material  stored  at  the  facility 
and  this  storage  is  generally  imsafe. 
Inspection  Report  Nos.  50-160/95-01, 
50-160/94-02,  and  50-160/93-02  have 
verified  that  storage  of  radioactive  waste 
has  been  maintained  in  accordance  with 
applicable  regulatory  requirements  (10 
cMt  part  20)  at  the  Georgia  Tech 
Research  Reactor. 

The  Petitioner  also  raised  concerns 
about  various  health  efiects  aroimd  the 
Atlanta  area  and  in  other  localities  (e.g., 
around  the  Three  Mile  Island  nuclear 
power  plant  near  Harrisburg, 
Pennsylvania),  but  did  not  provide 
correlation  to  conditions  related  to  the 
Georgia  Tech  Research  Reactor. 
Therefore,  the  Petitioner  did  not  provide 
bases  for  further  action  based  on  these 
concerns.  Further,  the  data  and 
information  frnm  EPD,  the  licensee,  the 
Oak  Ridge  Institute  for  Science  and 
Education  (ORISE)  and  the  Idaho 
National  Engineering  Laboratory  (INEL), 
as  evaluated  by  the  NRC  stafi  in  this 
issue  and  on  issues  (2)  and  (5),  indicate 
little  potential  for  the  Georgia  Tech 
Reseat  Reactor  to  have  contributed  to 
such  health  efiects. 

The  NRC  stafi  finds  no  reason  to 
conclude  that  the  Georgia  Tech 
Research  Reactor  radiation  monitoring 
program  is  imacceptable.  The  Petitioner 
provided  no  facts  to  conclude  otherwise 
or  bases  to  conclude  that  additional 
monitoring  should  be  required. 
Therefore,  the  NRC  staff  concludes  that 
the  Petitioner’s  concern  does  not 
present  a  substantial  health  or  safety 
issue  warranting  the  action  request^  by 
the  Petitioner. 

(4)  Heavy  rainfall  causes  water  to 
back  up  in  the  sewer  and  drainage  lines 
causing  flooding  of  the  reactor  parking 
lot  and  campus,  as  well  as  causing 
sinkholes,  “puff-ups”  on  campus 
ground,  and  welded-shut  manhole 
covers  to  be  blown  off.  The  Petitioner 
indicated  that  a  major  sinkhole  of  the 
Orme  Street  line  (a  major  sewer  line  in 
the  area)  caused  a  backup  and  flooding 
in  1993  on  the  Georgia  Tech  Campus  at 
the  North  parking  lot  at  the  Georgia 
Tech  Research  Reactor  facility  site.  This 
flooding  had  no  effect  on  the  Georgia 
Tech  Research  Reactor,  since  the 
research  reactor  structures,  systems  and 
components  are  isolated  from  the  sewer 
by  a  series  of  valves.  Further,  the 
containment  steel-reinforced  concrete 
floor  is  approximately  8  feet  thick.®  This 


*  “Safety  Analysis  Report  for  the  5  MW  Georgia 
Tech  Research  Reactor,”  Georgia  Institute  of 
Technology,  Atlanta,  Georgia  30332-0425,  April 


Structure  supports  containment 
internals  and  provides  weight  to  protect 
against  the  buoyancy  of  ground  water. 
The  structure  is  designed  to  withstand 
the  efiects  of  buoyancy  due  to  ground 
water  which  has  been  found  on  test 
borings  at  levels  ranging  from  11  to  40 
feet.®  Further,  DPW  stated  that  the  work 
that  is  being  done  on  the  Orme  Street 
line  and  related  construction  activities 
minimize  the  potential  for  such  future 
flooding  or  other  problems  associated  to 
that  line. 

As  also  indicated  by  the  Petitioner, 
there  is  a  72  inch  diameter  storm  drain/ 
sanitary  sewer  line  that  could  be  a 
potential  source  of  flooding  or  a 
sinkhole  near  the  Georgia  'Tech  Research 
Reactor.  This  sewer  line  is 
approximately  100  feet  from  the 
containment.''  By  letter,*  DPW 
confirmed  that  the  line  had  been 
inspected  to  ensure  integrity  and  was 
found  in  “very  good  condition’’  on  a 
May  24, 1994,  walk-through.  The  DPW 
was  “not  aware  of  any  problems  with 
this  storm  sewer’’  and  did  not 
“anticipate  any  problem  with  the 
maintenance  or  operation  of  this  sewer 
in  the  foreseeable  future.’’  This 
conclusion  was  reverified  with  DPW, 
including  consideration  of  the 
construction  (e.g.,  blocks  and  concrete 
pipe)  and  configuration  (e.g.,  on  old 
drainage  paths)  of  the  sewer.  DPW  also 
indicated  that  this  drain  line  is 
considered  to  be  a  private  sewer  emd  is 
not  part  of  the  City  system,  although 
DPW  also  indicated  that  they  have  been 
involved  in  the  inspection  and 
maintenance  of  such  lines  and  there  is 
no  plan  to  discontinue  that  practice. 

l^e  Petitioner  raised  related  issues  on 
the  structural  capability  of  the 
foundation  bearing  material  and  water 
intrusion  around  &e  containment 
foundation  potentially  causing 
destabilization  of  the  structure.  This 
concern  referenced  three  Georgia 
Geologic  Survey  documents.’  The 
Georgia  Geologic  Survey  was  requested 
to  evaluate  the  Petitioner’s  references  to 
these  reports  with  respect  to  the  geology 
and  seismology  related  to  the  Georgia 


1994  (hereinafter  SAR),  Section  4.3,  Description  of 
Reactor  Containment  BuiJding.  page  43. 

‘SAR,  Section  2.3,  Hydrology  and  Geology,  page 
23. 

SAR,  Figure  4.3,  page  30. 

‘Letter  dated  January  9, 1995,  from  L.  Chambers 
of  the  Department  of  Public  Works  for  the  City  of 
Atlanta  to  R.  Karam  of  Georgia  Tech. 

’  “Geology  of  the  Greater  Atlanta  Area” 
McConnell  and  Abrams,  Georgia  Geologic  Survey 
Bulletin  96,  “Groundwater  in  the  Greater  Atlanta 
Region”  by  Cressler,  Thurmond  and  Hester,  Georgia 
Geologic  Survey,  Bulletin  Information  Circular  63 
and  “Geology  and  Groundwater  Resources  of  the 
Atlanta  Area,  Georgia,”  Herrick  and  Legrand, 
Georgia  Geological  Survey  Bulletin  55. 
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Tech  Research  Reactor.  By  letter  dated 
May  11, 1995,  the  State  Geologist 
responded  to  the  NRC  staff. The  letter 
stated,  in  part,  that: 

I  have  reviewed  the  letters  from  a  petition 
to  shut  down  the  Georgia  Tech  Research 
Reactor.  The  letters  suggest  (1)  that  the 
reactor  overlies  the  Wahoo  Creek  Formation, 
which  is  not  a  suitable  nor  a  stable 
foundation  material;  (2)  that  there  is  an 
earthquake  risk,  particularly  from  the 
Brevard  Zone;  (3)  that  unique  geologic 
fractures,  particularly  horizontal  fractures, 
might  cause  large  quantities  of  groimd  water 
to  seep  into  the  reactor  and  cause  problems. 
My  review  indicates  that  the  petition’s 
suggestions  are  specious. 

Ine  Wahoo  Creek  formation  is  one  of  many 
geologic  formations  of  the  Piedmont 
Physiographic  Province.  The  fact  that  the 
W^oo  Crmk  Formation  weathers  into 
“slabs”  is  not  relevant;  in  situ,  it  is  a 
competent  rock  adequate  to  provide  suitable 
foundation  for  the  reactor.  Comparison  of  the 
foundation  characteristics  of  weathered  and 
in  situ  rock  material  is  not  reasonable  nor 
appropriate. 

Georgia  is  a  relatively  aseismic  state  and 
earthquakes  are  rare.  The  Brevard  Zone 
should  not  be  considered  as  an  “earthquake 
fruit”. 

The  proximity  of  the  Brevard  Zone  to  the 
reactor  is  not  relevant.  Fractured  rock,  which 
is  ubiquitous  to  the  Piedmont,  underlies  the 
reactor.  There  are  no  data  to  suggest  that 
horizontal  fractures  having  high  water 
yielding  characteristics  imderlie  or  are  even 
near  the  reactor.  From  a  hydrogeological 
point  of  view,  there  are  no  known  unique 
features  of  the  reactor  site  to  suggest  that 
ground  water  would  affect  reactor  safety. 

The  Piedmont  extends  from  Alabama  to 
New  Jersey  and  occupies  many  tens  of 
thousands  of  square  miles.  The  comments 
made  in  the  petition  would  apply  at  virtually 
any  location  in  the  Piedmont.  In  addition,  the 
petition  cites  several  reports  published  by  the 
Geologic  Survey  Branch  of  The  Georgia 
Environmental  Protection  Division.  The 
reports  cited  were  prepared  under  my 
direction;  I  personally  reviewed  and 
approved  them.  There  are  no  data  in  these 
reports  that  indicate  the  reactor  at  Georgia 
Tech  is  not  safe  or  poses  an  enviromnental 
threat. 

These  findings  confirm  the  NRC  staff 
geologic  and  seismic  conclusions 
presented  in  issue  (7),  and  further 
V  support  the  related  data  and  design  for 
the  Georgia  Tech  Research  Reactor  as 
discussed  under  this  issue.  These 
findings  confirm  that  further  analysis  or 
testing  is  not  needed  for  hydrogeological 
conditions  at  the  Georgia  Tech  Research 
Reactor. 

The  Petitioner  also  indicated  that 
*  *  g  sinkhole  appeared  next  to  the 
reactor  years  ago  and  was  filled  in.  A 
(wjitness  to  that  is  still  very  much 


Letter  from  William  H.  McLemore,  State 
Geologist,  Georgia  Department  of  Natural 
Resources,  to  Marvin  M.  Mendonca,  NRC  Staff,  May 
11, 1995. 


alive.”  The  Petitioner  provided  the  NRC 
staff  with  information  to  contact  the 
witness.  This  individual  said  that  while 
he  and  two  other  individuals  were 
walking  from  the  facility,  one  of  the 
individuals  fell  into  a  sinkhole  to  the 
armpits  or  so,  and  the  two  other 
individuals  helped  him  get  put.  This 
individual  also  stated  that  the  sinkhole 
was  near  the  waste  storage  tank  facility 
and  that  the  time  frame  was  somewhere 
between  the  late  1960s  and  middle 
1970s.  The  area  near  the  waste  storage 
tank  facility  was  physically  examined 
while  going  over  the  area  on  foot  at 
about  3  feet  intervals.  No  sinkhole  was 
observed. 

In  addition,  the  NRC  staff  questioned 
several  members  of  the  Georgia  Tech 
Research  Reactor  staff.  One  of  these 
Georgia  Tech  Research  Reactor  staff 
members  recalled  the  sinkhole  referred 
to  by  the  Petitioner.  However,  none  of 
the  questioned  Georgia  Tech  staff 
members  recalled  any  other  sinkholes  at 
the  research  reactor  facility.  This  was 
further  confirmed  by  discussions  with 
selected  NRC  staff  members  with 
experience  related  to  the  Georgia  Tech 
Research  Reactor.  These  NRC  staff 
members  were  not  aware  of  any 
sinkholes  at  the  facility  other  than  the 
one  of  concern  to  the  Petitioner. 

Additionally,  drawings  of  the  research 
reactor  site '  ‘  and  physical  examination 
of  the  research  reactor  facility  and  site 
showed  no  major  drainage  paths  (other 
than  the  72  inch  storm  (frain  line 
previously  discussed)  that  could  impact 
the  Georgia  Tech  Research  Reactor. 

Construction  drawings  and  records 
were  also  reviewed  and  selected 
portions  of  the  installation  examined  by 
the  NRC  staff  to  determine  the 
vulnerability  of  the  foundation  structure 
for  the  Georgia  Tech  Research  Reactor  to 
the  phenomena  that  were  raised  in  the 
Petition.  The  drawings  showed  the 
bottom  of  the  Georgia  Tech  Research 
Reactor  containment  building  steel  shell 
about  25  feet  below  finished  grade.  The 
drawings  indicated  that  the  Georgia 
Tech  Research  Reactor  containment 
building  is  anchored  by  bolts  to  a  steel- 
reinforced  concrete  pad  about  1  foot 
thick  and  to  a  ring  foundation  that 
extends  approximately  another  12  feet 
down  under  the  concrete  pad.  Further, 
examination  of  selected  portions  of  the 
foimdation  and  containment  structure 
foimd  the  structure  consistent  with  the 
construction  and  drawing  details. 
Construction  test  boring  records  also 
showed  that  the  pad  and  ring 
foimdation  rest  on  material  that  meets 


■ '  SAR,  Figures  4.2  and  4.3,  pages  29  and  30. 
Letter  frnm  R.  A.  Karam,  Georgia  Tech,  to  D.  M. 
Collins,  U.S.N.RC.,  dated  October  22. 1993. 


or  exceeds  construction  specifications 
for  safe  bearing  capacity.  The 
construction  test  boring  records  showed 
the  material  at  the  bottom  of  the 
foundation  ring  to  be  moderately  hard  to 
hard  gray  gneiss.  As  previously 
discussed  in  issue  (4)  and  in  tMs  issue, 
no  information  has  been  provided  by 
the  Petitioner  or  is  known  to  the  NRC 
staff  to  suggest  that  this  foundation  and 
support  structure  are  not  as  designed  or 
are  not  acceptable. 

Sinkholes  develop  in  soils  or  in 
limestone  as  solution  cavities.  Althou^ 
sinkholes  could  develop  in  the  soil  fill 
material  surrounding  the  Georgia  Tech 
Research  Reactor  facility,  there  is  no 
credible  source  for  sinkhole 
development.  Sinkholes  cannot  develop 
in  or  significantly  affect  gneiss  such  as 
that  on  which  the  Georgia  Tech 
Research  Reactor  foundation  is  built. 
Therefore,  the  development  of  sinkholes 
near  or  underneath  the  Georgia  Tech 
Research  Reactor  is  not  a  credible  event. 

Even  in  the  unlikely  event  of  failures 
of  the  72  inch  storm  drain  line  or  the 
Orme  Street  line  previously  mentioned, 
erosion  or  sinkhole  effects  could  not  be 
expected  to  affect  the  Georgia  Tech 
Research  Reactor,  since  the  lines  are  far 
ficm  the  research  reactor  containment 
relative  to  these  potential  effects,  and 
the  design  of  the  reactor  facifity  is  such 
that  it  would  not  be  impacted  by  such 
phenomena.  The  72  ini±  storm  drain  is 
about  100  feet  from  the  reactor 
containment  and  passes  below  the 
northwest  comer  of  the  laboratory  and 
office  building  which  is  adjacent  to  the 
containment  building.  The  footings  for 
the  office  building,  which  measures 
approximately  90  by  130  feet,  were 
founded  on  the  partially  weathered 
rock.  Assuming  the  72  inch  line  did 
collapse  where  it  passes  under  the' 
building,  approximately  a  20  feet  square 
section  of  the  northwest  comer  of  the 
building  could  be  affected.  This  section 
of  the  building  houses  laboratories, 
offices,  and  storage  areas.  Radioactive 
materials  are  not  stored  in  this  area.  The 
remaining  portion  of  the  facility, 
particularly  the  research  reactor 
containment  building,  would  not  be 
affected  because  of  the  design 
characteristics  of  the  foundation  and 
support  material  as  previously 
discussed. 

DPW  verified  that  the  Orme  Street 
line  is  10  to  12  feet  in  diameter  and  is 
about  1200  feet  from  the  Georgia  Tech 
Research  Reactor.  The  sinkhole  that 
resulted  from  the  failure  of  the  Orme 
Street  line  was  a  sinkhole 
approximately  50  feet  in  radius,  which 
is  at  the  upper  limit  of  sinkhole  size  in 
the  Atlanta  area  based  on  DPW 
experience.  Based  on  this  experience 
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(which  is  consistent  with  NRC  staff 
information  on  such  phenomena)  it  is 
not  credible  to  cSonsider  that  a  sinkhole 
from  the  Orme  Street  line,  at  a  distance 
of  1200  feet,  could  affect  ^e  Georgia 
Tech  Research  Reactor. 

The  containment  foundation  for  the 
Georgia  Tech  Research  Reactor  is 
considered  to  be  impervious  to  the 
effects  of  sinkholes  as  the  foundation 
rests  on  relatively  hard  material  to 
depths  and  distances  well  beyond  the 
cr^ible  influence  of  any  potential 
source  for  a  sinkhole. 

Puff-ups  are  heaves,  or  upward 
expansion,  which  occur  when  locked-in 
stress  in  soil,  usually  clay,  exceeds  the 
load  above  it.  The  most  common 
occurrence  of  puff-ups  is  in  regions  that 
were  overlain  by  glaciers  and  the  soils 
beneath  (till,  lake  beds,  etc.)  were  over- 
consolidated.  When  the  glaciers  melted 
there  was  still  enough  material  over 
these  clays  to  lock-in  the  stress. 

Removal  of  some  of  this  overlying 
material,  either  by  erosion  or 
excavation,  allows  the  clays  to  expand. 
Puff-ups  can  occur  in  unglaciated 
regions  generally  soon  after  either 
erosion  or  excavation  removes  the 
overlying  material.  Research  reactor 
construction  was  completed  in  the 
1960s,  and  considering  this  time 
interval,  occurrence  of  a  puff-up  at  the 
facility  is  highly  unlikely.  Further,  puff- 
ups  are  near  surface,  soil  deformation 
phenomena.  As  discussed  above,  the 
relatively  hard,  relatively  deep 
foundation  structure  and  gray  gneiss 
bearing  material  of  the  Georgia  Tech 
Research  Reactor  could  not  be  expected 
to  be  affected  by  the  geologic 
phenomenon  of  puff-ups. 

With  regard  to  the  welded  manhole 
covers  that  were  thrown  up  to  8  feet  as 
alleged  by  the  Petitioner  by  sewer 
backup  problems,  the  distance  from  the 
containment  to  the  nearest  manhole 
cover  has  been  verified  by  physical 
examination  of  the  site  to  greater 

than  50  feet.  This  physical  examination 
found  no  other  potential  impact  point 
related  to  the  Georgia  Tech  Research 
Reactor  that  was  closer  than  50  feet.  The 
Petitioner  has  neither  provided  nor  does 
the  NRC  staff  possess  any  information  or 
experience  which  would  suggest  that  a 
manhole  cover  could  be  thrown  the 
distance  and  have  the  force  necessary  to 
damage  the  Georgia  Tech  Research  ■ 
Reactor.  Therefore,  the  potential  for 
damage  to  the  Georgia  Tech  Research 
Reactor  due  to  this  asserted 
phenomenon  is  not  credible. 

Based  on  the  above,  these  design 
features  and  conditions  provide 
assuraiK:e  that  the  GeiKgia  Tech 
Research  Reactor  would  not  be 
adversely  affected  by  flooding. 


sinkholes,  “puff-ups”  or  thrown  welded 
inanhole  covers.  These  phenomena 
could  not  be  expected  to  affect  the 
Georgia  Tech  Research  Reactor  given  the 
design  and  configuration  of  the  facility. 
Therefore,  the  NRC  staff  concludes  that 
the  Petitioner’s  concern  does  not 
present  a  substantial  health  or  safety 
issue  warranting  the  action  request^  by 
the  Petitioner. 

(5)  Radioactive  contaminants  have 
been  routinely  discharged  into  the 
sanitary  sewer  from  the  Georgia  Tech 
Research  Reactor’s  waste  water  holding 
tank  and  contamination  spread  by 
backup  of  the  sewage  system. 
Radioactive  materials  can  be  released  to 
the  sanitary  sewer  system  from  the 
Georgia  Tech  Research  Reactor  in 
accordance  with  10  CFR  20.2003. The 
Georgia  Tech  Research  Reactor  licensee 
monitors  releases  to  the  sewage  system, 
and  NRC  staff  inspections  (e.g.. 
Inspection  Report  Nos.- 50-160/95-01, 
50-160/94-02,  and  50-160/93-02)  have 
confirmed  that  the  radioactive  releases 
(primarily  cobalt-60  and  tritiiun)  to  the 
sanitary  sewer  have  met  NRC  discharge 
limits.'^ 

The  Petitioner  expressed  a  concern 
that  the  release  to  the  sanitary  sewer 
system  could  expose  individuals, 
including  sewer  workers,  to  radiation. 
The  releases  fi-om  the  Georgia  Tech 
Research  Reactor  to  the  sanitary  sewer 
have  generally  been  several  orders  of 
magnitude  less  than  NRC  regulatory 
limits.  Further,  the  assumption  in  die 
regulation  of  ingestion  directly  at  the 
point  of  release  fi'om  the  campus 
provides  considerable  conservatism  to 
ensiue  that  individuals,  such  as  sewer 
workers  or  other  individuals,  would  be 
exposed  to  a  lesser  degree  even  in  the 
event  of  a  potential  backup  of  the  sewer 
system  wiA  large  quantities  of  water. 

Furthermore,  in  response  to  a  request 
from  the  State  of  Georgia,  the  NRC  staff 
had  ORISE  perform  an  independent 
analysis  for  radioisotopes  in  process 
sludge  and  ash  samples  from  the  City  of 
Atlanta’s  R.  M.  Clayton  sewer  treatment 
facility.  The  samples  were  taken  from 
the  sewer  treatment  facility  on  March 
13, 1995.  This  analysis  detected 
natiually  occurring  and  accelerator 
produced  radioisotopes  (used  primarily 
for  medical  diagnostic  and  therapeutic 
treatments).  Hiere  were  no  detected 


Radioactive  releases  to  the  sanitary  sewer  was 
previously  permitted  in  accordance  with  10  CFR 
20.303,  which  was  superseded  by  10  CFR  20.2003 
on  January  1, 1994. 

■<It  should  also  be  noted  that  revisions  to  the 
NRC’s  Isolations  with  regard  to  release  to  sewage 
systems  are  under  consideration  (Advanced  Notice 
of  Proposed  Rulem^ng,  “Disposal  of  Radioactive 
Material  by  Release  Into  Sanitary  Sewer  Systems,” 
59  FR  9149,  February  25, 1994). 


radioisotopes  from  the  Georgia  Tech 
Research  Reactor.  Similarly,  the  NRC 
staff  had  an  independent  analysis 
performed  by  INEL  of  liquid  waste 
samples  from  the  Georgia  Tech  Research 
Reactor.  This  analysis  found  no 
indication  of  the  contamination 
suggested  by  the  Petitioner  (e.g., 
plutonium  or  uranium). 

Georgia  EPD  and  Georgia  Tech 
analysis  on  waste  water  are  consistent 
with  these  results.  This  sampling  and 
analysis  verified  that  a  relatively  small 
amount  of  radioactive  material  has  been 
released  from  the  Georgia  Tech  Research 
Reactor  facility  to  the  sanitary  sewer 
system,  and  any  material  that  has  been 
released  is  well  within  NRC  regulatory 
limits.  These  facts,  and  the  regulatory 
conservatism  and  monitoring  results,  as 
previously  discussed,  establish  that  no 
further  sampling  of  the  sewer  releases  or 
system  is  necessary  to  ensure  that  the 
health  and  safety  of  the  public  is 
protected. 

An  issue  was  also  raised  by  the 
Petitioner  regarding  the  need  for  the 
Georgia  Tech  Research  Reactor  to  have 
a  sewer  discharge  permit  from  the  City 
of  Atlanta.  The  City  of  Atlanta  does  not 
deal  with  radiological  health  and  safety 
issues  over  which  NRC  has  regulatory 
authority  (See  10  CFR  8.4).  The  City  of 
Atlanta  is  responsible  for  the  release  of 
materials  to  the  sanitary  sewer  system 
for  other  than  radiological  health  and 
safety  reasons.  With  regard  to  the 
concern  about  compliance  with  city 
ordinances,  the  City  of  Atlanta  is  the 
appropriate  regulatory  body  to  deal  with 
the  implementation  of  its  requirements. 

Since  there  is  no  evidence  of  the 
spread  of  unacceptable  contamination 
from  the  Georgia  Tech  Research  Reactor 
effluents  to  the  sewage  system,  the  NRC 
staff  finds  no  reason  to  conclude  that 
unacceptable  radioactive  contamination 
was  released  or  could  be  spread  by  the 
backup  of  the  sewage  system.  The 
Petitioner  provided  no  facts  to  conclude 
otherwise.  Therefore,  the  NRC  staff 
concludes  that  the  Petitioner’s  concern 
does  not  present  a  substantial  health  or 
safety  issue  warranting  the  action 
requested  by  the  Petitioner. 

(6)  Should  the  Georgia  Tech  Research 
Reactor  be  further  destabilized,  the 
reactor  and  the  tank  holding  cobalt-60 
could  “break  apart,” causing 
radioactive  contaminants  to  “drain  into 
groundwater/down  sewers/into  the 
runoff  ditch.”  From  the  evaluations 
and  inspections  to  date,  there  is  no 
evidence  that  the  Georgia  Tech  Research 


”  “Destabilized”  in  the  context  of  this  Petition 
issue  has  been,  dehned  as  some  condition  that 
would  result  in  the  uncontrolled  release  of 
radioactive  material. 


Federal  Register  /  Vol.  60,  No.  152  /  Tuesday,  August  8,  1995  /  Notices 


40395 


Reactor  has  been  “destabilized”  in  any 
manner.  The  Georgia  Tech  Research 
Reactor  is  designed  to  reduce  the 
likelihood  and  mitigate  the 
consequences  of  uncontrolled  releases 
of  radiation.  For  example,  the  design 
and  configuration  features  as  discussed 
for  issue  (4)  provides  considerable 
assurance  that  the  Georgia  Tech 
Research  Reactor  has  not  and  will  not  be 
“destabilized”  due  to  the  previously 
postulated  concerns  expressed  by  the 
Petitioner. 

A  recent  safety  evaluation  of  the 
Georgia  Tech  Research  Reactor  by  the 
NRC  stafi  is  associated  with  the  Order 
to  Convert  from  High  Enriched  Uraniiun 
(HEU)  to  Low  Enri^ed  Uranium 
(LEU). *6  The  associated  safety 
evaluation  considered  all  potential 
safety  analyses  that  are  efiected  by  the 
change  out  of  the  fuel,  including 
potential  design  basis  accident 
scenarios.  This  safety  evaluation  was 
issued  on  the  bases  that  the  pertinent 
reactor  design  features  (1)  continue  to 
acceptably  ensure  that  the  health  and 
safety  of  the  public  is  protected  for  the 
HEU  fuel  and  (2)  have  also  been 
demonstrated  to  be  acceptable  for  the 
LEU  fuel. 

The  Petitioner  raised  concerns  on 
various  structiires,  systems  and 
components  at  the  research  reactor. 
First,  the  ability  of  the  containment 
building  steel  structure  at  the  Georgia 
Tech  Research  Reactor  to  control 
releases  of  radioactive  material  was 
questioned.  In  this  regard,  the 
cx)ntainment  leak  rate  is  tested,  in 
accordance  with  Technical 
Specification  4.3.b,  for  at  least  2.0 
pounds  per  square  inch  gauge  (psig), 
which  is  the  design  basis  pressure. 
Technical  Specification  4.3.b  requires 
that  leakage  from  the  containment 
building  shall  not  exceed  1.0  percent  of 
the  building  air  volume  in  24  hours  at 
2.0  psig  over-pressure.  Actual  test 
results  show  Uiat  leakage  is  about  one- 
half  of  that  value.  Containment  building 
structural  requirements  based  on 
expected  eternal  pressiues  have  been 
estimated  capable  of  withstanding 
internal  pressures  of  at  least  7.5  psig.*’ 
This  leakage  integrity,  and  the  testing 
and  design  margin,  provide  assurance 
that  radioactive  materials  will  not  be 
released  in  an  uncontrolled  manner 
firom  the  Georgia  Tech  Research  Reactor 
containment. 

The  design  function  of  the  shield  and 
crane  support  wall  to  mitigate  potential 


“Georgia  Institute  of  Technology,  (Georgia  Tech 
Research  Reactor);  Ordw  Modifying  Facility 
Operating  License  No.  R-97,’*  60  32516,  June  22, 

1995. 

■'’SAR.  Section  4.3.2,  Provisions  for  Insuring 
Leak-Ti^tness,  page  49. 


radiation  exposures  was  also  questioned 
by  the  Petitioner.  The  steel-reinforced 
concrete  wall  inside  the  containment 
extends  about  34  feet  above  the  outside 
ground  level.  A  safety  function  of  the 
steel-reinforced  concrete  wall  is 
shielding  during  potential  design  basis 
accident  conditions. The  design 
calculations  for  this  shielding  function 
have  been  reviewed  and  independently 
verified.  This  review  finds  that  the 
calculations  conservatively  modeled 
radioactive  source  terms  and 
containment  configuration. 

The  Petitioner  also  raised  an  issue  of 
a  potential  “nmaway  chain  reaction.” 
The  Georgia  Tech  Research  Reactor  is 
designed  with  two  independent  and 
diverse  shut  down  systems:  the  reactor 
scram  system  and  the  top  reflector  drain 
system.  These  systems  have  significant 
shut  down  capability  and  have  been 
shown,  both  analytically  and 
experimentally,  capable  of  withstanding 
any  excess  reactivity  condition.*’  These 
analyses  show  that  the  Georgia  Tech 
Research  Reactor  can  meet  (with 
substantial  margin)  the  Technical 
Specification  3.1. a  requirements  to  be 
shut  down  (i.e.,  subcritical  by  at  least 
1.0  percent  delta  k/k  with  both  the 
highest  reactivity  worth  shim-safety 
blade  and  the  regulating  rod  fully 
withdrawn).  Further,  specific  design 
featiuas  of  the  Georgia  Tech  Researdi 
Reactor  prevent  or  mitigate  reactivity 
and  power  increase  conditions. 

Analyses  “  show  that  both  the  HEU  and 
LEU  fuels  are  designed  to  withstand 
maximum  credible  reactivity  worth/ 
power  exevursion  conditions  without 
damage,  including  maximum  reactivity 
addition  conditions.  As  indicated  in 
SAR,  this  analysis  technique  has  been 
verified  by  test -data.’*  This  degree  of 
shut  down  capability  and  provisions  for 
mitigation  of  design  basis  accidents  is 
consistent  with  o^er  U.S.  research 
reactor  designs,  has  been  verified  by 
data  and  NRC  staff  review,  and  provides 
assurance  that  the  Georgia  Tech 
Research  Reactor  can  be  safely  shut 
down  for  any  credible  condition, 
including  analyzed  accident  conditions. 

The  Petitioner  also  raised  concern 
that  a  previous  accident  analysis 
assumed  a  fuel  loading  accident  that 
was  considered  “incredible”  and  no 
analysis  of  this  scenario  was  performed 
in  the  current  SAR.22  The  SAR  states: 


'*  SAR,  Section  4.3  Description  of  Reactor 
Ck>ntainment  Building,  Section  4.3.1  General 
Layout,  pages  42-9. 

■’SAR,  Section  5.6,  Shutdown  Margins. 

“SAR,  Section  5.10,  Accident  Analyses,  page 
139-144. 

SAR,  Section  5.9.1  Comparison  of  Calculations 
with  SPERT~n  Experiments,  {Mges  137-8. 

“  SAR.  Section  5.10.3  Fuel  Loading  Accident. 


During  refueling  operations,  all  control 
elements  are  required  to  be  fully 
inserted  and  the  top  D2O  reflector 
drained  to  storage.  Following  the 
refueling  operation,  the  reactor  startup 
will  be  accomplished  with  standard 
practice.  Under  these  conditions,  a 
sudden  introduction  of  reactivity  is 
impossible.”  ^  Although  the  NRC  staff 
agrees  with  the  licensee  that  this 
accident  is  not  credible,  the  NRC  staff 
did  verify  that  the  results  would  be 
acceptable  in  the  unlikely  event  of  such 
an  accident.  Specifically,  in  the  safety 
evaluation  for  the  Order  to  Convert  from 
HEU  to  LEU,2^  the  NRC  staff  foimd  that 
(1)  the  previous  safety  evaluation  ^ 
remained  valid  in  that  the  HEU  fuel 
would  not  be  damaged  by  the  fuel 
loading  accident  and  (2)  the  reactivity 
characteristics  of  the  l£U  compared  to 
the  HEU  fuel  are  such  that  the 
maximum  fuel  temperatures  of  the  LEU 
fuel  would  be  less  than  the  temperatmre 
for  the  HEU  fuel  during  the  potential 
fuel  loading  accident.  Therefore,  the 
NRC  staff  ^ds  that,  although  the  fuel 
loading  accident  analysis  was  not  and 
need  not  be  performed  in  the  current 
SAR  for  the  Georgia  Tech  Research 
Reactor,  the  potential  results,  if  the 
analysis  were  to  be  performed  in  the 
current  SAR,  would  remain  acceptable 
for  both  fuel  types. 

The  Petitioner  also  raised  a  concern 
regarding  the  emergency  cooling 
capabilities  at  the  Georgia  Tech 
Research  Reactor.  The  research  reactor 
is  designed  with  an  emergency  cooling 
system.2*  The  system,  as  required  by 
Technical  Specification  3.7,  consists  of 
a  passive  tank  capable  of  providing 
cooling  for  30  minutes,  and  two  separate 
long  term  supplies,  only  one  of  which 
is  required  for  a  total  of  12  hours  of 
cooling.  (It  should  be  noted  that  in  the 
SAR  the  licensee  assumed  that  (1)  the 
long  term  cooling  supply  connections 
are  prevented  or  interrupted,  (2)  a 
complete  core  meltdown  and 
conservative  fission  product  release 
occiured,  and  (3)  conservative 
radiological  exposure  conditions 
existed.  These  assumptions  were  used 
in  a  calculation  to  demonstrate 


“  SAR,  Section  8.4.2  Fuel  Loading  Accidents. 

“Letter  £rom  Marvin  M.  Mendonca,  NRC,  to  Dr. 
Ratib  A.  Karam,  Georgia  Institute  of  Technoiogy, 
“Issuance  of  Order  Modifying  License  No.  R-97  to 
Convert  from  High-  to  Low-Enriched  Uranium — 
Georgia  Institute  of  Technology  (TAC  No. 
M85896),'’  Enclosure  3  Safety  Evaluation,  Section 
2.14.5  Fuel  Loading  Accident. 

“U.S.  Atomic  Energy  Commission,  Safety 
Evaluation  by  the  Directorate  of  Licensing,  Docket 
No.  50-160,  Georgia  Institute  of  Technology, 
Section  6.0  Accident  Analysis,  page  12.  dated 
December  19, 1972. 

“SAR,  Section  4.4.8.3,  Emergency  Cooling 
System.  p)ages  87-90. 
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acceptable  design  bases  for  the  Georgia 
Tech  Research  Reactor  containment, 
that  is  leakage  rate  and  shielding 
functions,  as  previously  discussed.)  The 
Petitioner’s  concern  relates  to  the  time 
required  to  make  the  manual 
connections  to  the  backup  water 
supplies  and  potential  radiation 
exposures  during  this  process.  These 
connections  are  made  outside  the 
containment  structure.  The  30  minutes 
cooling  mriod  flow  is  designed  to  be 
provided  by  gravity  flow  firom  the 
previously  mentioned  passive  tank 
through  two  redundant  fast  acting,  fail 
safe  valves.  This  cooling  ensures  no  fuel 
damage  or  radiation  release  effect  in  the 
event  of  the  loss  of  coolant  accident  in 
that  30  minute  time  period.  The  NRC 
staff  concludes,  based  on  a  walk  through 
with  the  licensee,  that  30  minutes 
continues  to  be  an  acceptable  time  to 
make  the  connections.  The  long  term 
emergency  cooling  connections  could  be 
accompli^ed  within  the  30  minute 
time  period  and  there  would  be  no 
increased  radiation  exposme  while 
making  these  connections.  Therefore, 
the  previous  NRC  staff  conclusion  in 
licensing  the  Georgia  Tech  Research 
Reactor  remains  valid,  that  is,  there  will 
be  acceptable  emergency  cooling  of  the 
core  in  the  event  of  the  loss  of  coolant 
accident 

The  Petitioner  also  raised  a  concern 
on  the  reduction  in  shielding  for  the 
cobalt-60  storage  pool,  caus^  by  the 
use  of  water  from  this  storage  pool  to 
provide  one  of  the  two  alternate  long 
term  water  supplies  for  emergency 
cooling  of  the  research  reactor.  The 
emergency  cooling  function  effect  on 
radiation  levels  frum  the  cobalt-60  pool 
was  reviewed  and  independently 
verified.  This  evaluation  has  found  that 
the  reduction  in  water  above  the  cobalt- 
60  soiuces  for  the  long  term  reactor 
emergency  cooling  function  would  not 
significantly  affect  the  shielding  of  the 
cobalt-60  source,  i.e.,  there  will  remain 
sufficient  water  for  shielding.  This  was 
confirmed  with  the  Georgia  EPD,  the 
licensing  authority  for  the  cobalt-60 
source,  and  the  Gwrgia  Tech  Research 
Reactor  licensee.  Therefore,  the  use  of 
the  cobah-60  pool  for  emergency 
cooling  of  the  Georgia  Tech  Research 
Reactor  would  not  adversely  impact  that 
function  or  radiation  safety. 

The  Petitioner  raised  a  concern 
regarding  the  use  of  hot  channel  fectors 
and  engineering  uncertainty  factors.  The 
SAR  analyzed  the  fuel  design  to 
establish  safety  limits  considering 
power  peaking  conditions  (hot  channel 
factors)  and  conservative  fuel 
manufacturing  tolerance  (engineering 
uncertainty  factors).  Consistent  with 
research  reactor  regulatory  policy,  the 


SAR  verified  that  these  safety  limits 
would  not  be  exceeded  or  even 
approached,  so  that  no  fuel  damage 
would  occur.27  The  NRC  staff  finds  that 
these  conclusions  remain  valid  for  both 
the  cvurent  HEU  fuel  and  for  the  LEU 
fuel  as  documented  in  the  Order  to 
convert  firom  HEU  fuel.® 

The  Petitioner  also  had  a  concern 
related  to  the  reasonableness  of 
assiuning  a  scram  after  pump  failures  in 
the  SAR.  The  SAR  pturagraph  in 
question  states:  “The  loss  of  the  primary 
D2O  pump  or  the  secondary  cooling 
water  pump  can  result  in  undesirable 
reactor  operating  conditions.  These 
systems  are  therefore  provided  with 
high  temperatine  and  low  flow 
interlocks  with  the  reactor  scram 
circuitry.  Of  the  two  piunp  failures,  the 
loss  of  ffie  D2O  pump  is  the  more 
serious.  Two  independent  low  D2O  flow 
scram  interlocks,  and  loss  of  electrical 
power  interlocks  have  been  provided  in 
the  reactor  safety  instrumentation.  It  is 
therefore  acceptable  to  assxune  that  the 
reactor  will  scram  because  of  low  flow 
shortly  after  an  electrical  power  failure 
or  the  more  serious  case  of  piunp 
seizure.”  ®  These  interlocks  provide 
redundant  and  diverse  scram  functions 
for  the  Georgia  Tech  Research  Reactor. 
The  NRC  staff  concludes  that  in  the 
imlikely  event  that  one  of  the 
independent  low  D2O  flow  scram 
interlocks  were  to  fail  or  be  inoperable, 
the  other  low  1)20  flow  scram  interlock 
would  scram  the  reactor.  These 
redundant  scram  interlocks  are  required 
by  Technical  Specification  3.2.a. 
Additionally,  the  high  D2O  temperatiue 
and  loss  of  electrical  power  scram 
interlocks  provide  additional  assurance 
that  the  reactor  will  scram  on  potential 
pump  failure  events.  Based  on  the 
redundancy  of  the  low  D2O  flow  scram 
interlocks  and  the  additional 
redimdancy  from  diverse  scram 
interlocks  such  as  the  high  D2O 
temperature  scram  interlocks,  the  NRC 
staff  concludes  that  it  is  acceptable  to 
assume  that  the  reactor  will  scram  for 
the  potential  pump  failure  analysis. 

The  Petitioner  also  asserted  that 
plutonium  and  cesium-137  were  not 
included  in  the  core  biunout  analysis. 
For  the  core  biimout  analysis,  data  show 
that  the  assumed  release  firactions  from 
the  fuel  of  isotopes  in  the  SAR  are 
conservative  and  that  plutonium, 
cesium,  or  other  particulate  isotopes 

”  SAR,  Section  5.7,  Thermal — Hydraulic  Safety 
Parameters,  i)age8 127-135. 

"Letter  firom  Marvin  M.  Mendonca,  NRC,  to  Dr. 
Ratib  A.  Karam,  Georgia  Institute  of  Technology, 
Enclosure  3  Safety  Evaluation,  Section  2.11 
Thermal-Hydraulics. 

"SAR,  Section  8.2.2  Pump  Failures 


would  not  be  released, Furthermore, 
page  196  of  the  SAR  states  that  the 
source  term  includes  daughter  products 
of  the  released  volatile  fission  products, 
which  would  include  cesium-137  as  a 
daughter  product  of  released  isotopes. 
Based  on  the  above  quoted  data  and 
consideration  of  volatile  fission  product 
decay  daughters,  the  release 
assumptions  are  acceptable. 

The  Petitioner  also  indicated  that 
there  were  errors  in  the  Georgia  Tech 
Research  Reactor  SAR.  These  alleged 
errors  include  the  following:  That  the 
half-life  of  iodine-131  was  incorrectly 
specified;  that  the  geologic  data  are 
inadequate;  that  population  data  are 
outdated;  that  the  radiation  exposure 
calculational  technique  and  data  used  to 
estimate  design  basis  accident 
radiological  doses  are  outdated;  that 
incorrect  names  were  used  for  State  of 
Georgia  organizations;  and  that  a  30  year 
wind  rose  was  needed. 

Regarding  the  half-life  of.iodine-131, 
there  was  a  typographical  error  where 
1.92  hours  was  typed  instead  of  192 
hours.  This  has  b^n  corrected  by  the 
licensee  in  a  January  1995  SAR  revision. 

The  geologic  data  presented  by  the 
licensee  in  the  SAR,  along  with  other 
data  and  information  that  were  provided 
by  the  Petitioner,  DPW,  the  Georgia 
Geologic  Siurvey  and  the  licensee,  have 
been  evaluated  and  discussed  by  the 
NRC  staff  in  issues  (4)  and  (7)  of  this 
Partial  Director’s  Decision.  Based  on 
these  evaluations  by  the  NRC  staff,  the 
geologic  data  do  not  change  the 
previous  staff  conclusions  in  licensing 
the  Georgia  Tech  Research  Reactor  and 
the  NRC  staff  does  not  possess  any 
information  which  would  suggest  that 
the  geologic  information  for  the  research 
reactor  is  not  acceptable. 

The  population  data  presented  by  the 
licensee  were  firom  the  1990  census 
rather  than  from  current  City  of  Atlanta 
or  other  estimates  on  population  as 
stated  by  the  Petitioner.  The  use  of  the 
1990  census  data  are  acceptable  because 
it  is  the  latest  official  U.S.  census  data. 
The  use  of  such  data  as  implemented  in 
the  Georgia  Tech  Research  Reactor  SAR 
and  the  Technical  Specifications  is 
consistent  with  reactor  licensing 
practices  for  restricted  area,  exclusion 
area  and  low  population  zones. 

The  radiation  exposvue  calculational 
technique  and  data  used  to  estimate 
design  basis  accident  radiological  doses 
(SAR  Appendices  B  and  C)  were 
reviewed  and  foimd  to  be  conservative 
and  therefore  acceptable  for  use. 

Regarding  the  use  of  incorrect  names 
for  State  of  Georgia  organizations,  this 
was  a  failure  of  the  licensee  to 

^SAR,  page  196  and  Reference  B.l. 
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completely  update  its  SAR  and  will  be 
corrected  in  the  license  renewal  process. 

Finally,  the  use  of  a  5  year  wind  rose, 
rather  than  a  30  year  wind  rose,  is  not 
significant  to  the  Georgia  Tech  Research 
Reactor  safety  analysis  or  emergency 
planning  because,  conservative 
assumptions,  which  are  independent  of 
the  wind  rose  data,  are  used  for  dose 
assessments  in  the  SAR.^!  In  addition, 
the  Georgia  Tech  emergency 
preparedness  plan  uses  actual 
measinements,  rather  than  wind  rose 
assiunptions,  to  determine  necessary 
protective  actions.^^  Also,  as  previously 
discussed  in  issues  (2)  and  (3),  the 
enviroiunental,  effluent,  and  area 
radiation  monitoring  for  the  Georgia 
Tech  Research  Reactor,  provides 
acceptable  verification  of  compliance  to 
Technical  Specification  and  10  CFR  Part 
20  requirements,  and  further  wind 
direction  data  or  wind  rose  accuracy  for 
environmental  monitoring  is  not 
required. 

The  design  and  analysis  featmes,  as 
dociunented  in  the  SAR  and 
appropriately  required  and  verified  in 
the  Technical  Specifications  for  the 
Georgia  Tech  Research  Reactor,  reduce 
the  potential  for  or  mitigate  the 
consequences  of  design  basis  accidents 
and  provide  acceptable  assurance  that 
there  will  be  no  imcontrolled  release  of 
radioactive  material.  Therefore,  the  NRC 
staff  finds  no  reason  to  conclude  that 
the  radioactive  contaminants  would  be 
spread  by  any  credible  event  or 
condition  at  the  Georgia  Tech  Research 
Reactor.  The  Petitioner  provided  no 
facts  to  conclude  otherwise.  Therefore, 
the  NRC  staff  concludes  that  the 
Petitioner’s  concern  does  not  raise  a 
substantial  health  or  safety  issue 
warranting  the  action  requested  by  the 
Petitioner. 

(7)  The  Georgia  Tech  Research 
Reactor  is  in  an  earthquake  zone.  The 
NRC  staff  has  continued  to  closely 
follow  the  seismic  and  geologic 
developments  in  the  tectonic  province 
in  which  the  Georgia  Tech  Research 
Reactor  is  located.  The  site  is  located  in 
the  southeastern  Piedmont,  which, 
along  with  the  Blue  Ridge,  comprises 
the  southern  portion  of  the  broad  region 
designated  by  the  NRC  staff  as  the  “New 
England-Piedmont  Tectonic  Province.” 
The  New  England-Piedmont  Province  is 
bounded  on  the  northwest  by  the 
Southern  Valley  and  Ridge  Tectonic 
Province  and  on  the  southeast  by  the 
Coastal  Plain  Tectonic  Province. 


SAR,  Appendix  B. 

■’2  Letter  from  R.  A.  Karam,  Georgia  Tech,  to  U.S. 
Nuclear  Regulatory  Commission,  dated  April  19, 
1994,  Attachment  6,  Emergency  Preparedness  Plan. 


The  NRC  staff  has  extensively 
reviewed  the  geology  and  seismology  of 
this  region  (e.g.,  the  Safety  Analysis 
Reports  for  McGuire,  Catawba,  North 
Anna,  Shearon  Harris,  Vogtle,  and 
Summer  Nuclear  Power  Plants).  These 
studies  include  considerations  of  the 
New  Madrid,  Charleston,  east 
Tennessee,  and  Brevard  seismic  zones 
that  were  mentioned  in  the  Petition. 
These  evaluations  by  the  NRC  staff,  as 
documented  in  the  safety  evaluations 
for  the  McGuire,  Catawba,  North  Anna, 
Shearon  Harris,  Vogtle,  and  Summer 
Nuclear  Power  Plants,  and  other, 
nuclear  and  non-nuclear-related 
evaluations  during  the  last  two  decades, 
have  identified  no  capable  faults  in 
this  region. 

The  NRC  also  has  supported  regional 
seismic  networks  in  the  southeast.^  In 
1990,  the  NRC  began  to  transfer  support 
from  these  regional  networks  to  the 
National  Seismic  Network  operated  by 
the  United  States  Geological  Survey. 

The  NRC  staff  continues  to  review  the 
results  firom  these  networks,  and  finds 
no  new  information  which  would 
change  previous  conclusions  on  the 
seismicity  of  the  southeastern  Piedmont 
(i.e.,  there  are  no  capable  faults  and  the 
potential  for  a  damaging  earthquake  is 
very  remote). 

Seismology  has  been  considered  in 
the  licensing  of  the  Georgia  Tech 
Research  Reactor.  The  New  Madrid, 
Missouri  and  the  Charleston,  South 
Carolina  earthquakes  (that  were 
mentioned  in  this  Petition  issue)  were 
considered,  as  were  lesser  magnitude 
earthquakes  in  and  near  Georgia.  The 
Petitioner  has  presented  no  new  seismic 
information  for  the  region.  The  NRC 
staff  evaluation  continues  to  support  the 
conclusion  that  the  seismology  for  the 
Georgia  Tech  Research  Reactor  has  been 
acceptably  considered  in  the  licensing 
of  this  facility. 

A  study  of  seismic  hazards  has  been 
performed  for  Georgia  Tech  and 
referenced  in  the  Petition.^*  This  study 
reviewed  seismic  history,  performed 


^^Capable  faults  are  defined  in  10  CFR  Part  100, 
“Seismic  and  Geologic  Siting  Criteria  for  Nuclear 
Power  Plants,”  Appendix  A,  Section  ID 
“Definitions.” 

These  Networks  include,  the  Charleston 
network,  first  operated  in  1973  by  the’  U.S. 
Geobgical  Survey  (USGS).  Others  were  added 
during  the  mid  and  late  1970’s  and  early  1980’s, 
which  were  operated  by  Virginia  Polytechnic  and 
State  University  (Central  Virginia  and  Giles  County 
Seismic  Zones),  the  University  of  Memphis 
(Southern  Appalachians  and  New  Madrid  Seismic 
Zones),  Georgia  Institute  of  Technology  (Georgia 
and  Alabama),  and  St.  Louis  University  (New 
Madrid  Seismic  Zone). 

”  “Seismic  Hazard  Study  for  the  Georgia  Institute 
of  Technology  Campus,  Atlanta,  Georgia,”  law 
Engineering  Project  No.  57704495.01.  March  16, 
1993. 


probabilistic  and  deterministic  seismic 
ground  motion  studies,  and  made 
estimates  of  potential  ground  motion. 

The  report  validated  Standard  Building 
Code  seismic  coefficient  requirements 
for  the  Georgia  Tech  campus,  and  did 
not  change  the  conclusion  on  the 
acceptability  of  the  Georgia  Tech 
Research  Reactor. 

The  above  conclusions,  as  previously 
discussed  in  issue  (4),  are  fiuther 
supported  by  the  Georgia  State  Geologist 
in  a  letter  dated  May  11, 1995. 

The  NRC  staff  finds  no  reason  to 
conclude  that  the  seismic  characteristics 
for  the  site  are  imacceptable  for  the 
Georgia  Tech  Research  Reactor.  The 
Petitioner  provided  no  facts  to  conclude 
otherwise.  Therefore,  the  NRC  staff 
concludes  that  the  Petitioner’s  concern 
does  not  raise  a  substantial  health  or 
safety  issue  warranting  the  action 
requested  by  the  Petitioner. 

(8)  There  is  absolutely  no  reason  to 
keep  the  Georgia  Tech  Research  Reactor 
operating.  The  license  for  the  Georgia 
Tech  Research  Reactor  was  issued  in 
accordance  with  all  applicable 
requirements.  The  licensee  programs  in 
education,  research  and  development 
are  consistent  with  the  C^rgia  Tech 
Research  Reactor  license.  Specifically, 
the  Georgia  Tech  license  renewal 
request  dated  April  19, 1994,  discussed 
activities  at  the  research  reactor, 
including  nuclear  education  in  nuclear 
engineering  and  health  physics.  It  also 
discussed  contributions  to  the 
commimity,  such  as  plant  irradiation 
experiments  for  high  school  science 
classes  and  use  by  the  Boy  Scouts  of 
America  for  nuclear  merit  badges  at  the 
(Borgia  Tech  Research  Reactor.  The 
Georgia  Tech  Research  Reactor  has 
capability  for  bio-medical  irradiation 
research  and  development,  isotope 
production,  neutron  diffraction,  and 
activation  analysis.  The  license  renewal 
request  specified  programs  evaluating 
radiation  decomposition  of  chemicals, 
characterizing  neutron  absorbing 
materials,  and  characterizing  soil 
samples. 

The  Petitioner  also  raised  concerns  on 
the  monitoring  and  calibration  of 
neutron  beams  for  medical  therapy.  At 
this  time,  the  C^orgia  Tech  Reseaith 
Reactor  is  not  authorized  to  conduct 
medical  therapy,^  so  the  specific 
concern  is  not  applicable. 


3*  The  Georgia  Tech  Research  Reactor  cannot 
perform  medical  therapy  without  specific 
authorization  under  the  provisions  of  the  Atomic 
Energy  Act  Section  104(a).  Georgia  Tech  may 
perform  experiments,  such  as  the  characterization 
of  irradiation  conditions  for  potential,  future 
medical  therapy  as  long  as  the  experiments  and 
research  reactor  are  within  the  provisions  of  the 

Continued 
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The  Petitioner  has  asserted  that 
substantial  management  deficiencies 
persist,  including  concerns  on  the 
problems  related  to  the  1987/1988  time 
fiame.  This  concern  on  the  persistence 
of  substantial  management  deficiencies 
may  be  addressed  in  the  pending  license 
renewal  proceeding.  As  previously 
outlined  in  the  Introduction  to  this 
Partial  Director’s  Decision,  the  Final 
Director’s  Decision  will  take  into 
account  any  relevant  findings  fiom  this 
license  renewal  proceeding  at  an 
appropriate  time  after  completion  of  the 
NRC  staff  review. 

The  NRC  staff  finds  no  reason  at  this 
time  to  conclude  that  the  Georgia  Tech 
Research  Reactor  is  not  continuing  to 
conduct  research  and  development 
activities  in  accordance  with  the  Atomic 
Energy  Act  and  NRC  regulations.  The 
Petitioner  provided  no  facts  to  conclude 
otherwise.  Therefore,  the  NRC  staff 
concludes  that  no  information  has  been 
provided  on  this  issue  to  conclude  that 
a  substantial  health  or  safety  issue  exists 
warranting  the  action  requested  by  the 
Petitioner. 

(9)  Security  at  the  Georgia  Tech 
Research  Reactor  is  extremely  lax.  The 
concerns  on  secmity  issues,  as 
previously  outlined  in  the  Introduction 
to  this  Partial  Director’s  Decision,  may 
be  addressed  in  a  pending  license 
renewal  proceeding.  These  issues  will 
he  addre^d  in  a  Final  Director’s 
Decision  at  an  appropriate  time  after 
taking  into  accoimt  any  relevant 
findings  from  this  license  renewal 
proceeding  and  after  completion  of  the 
NRC  staff  reviews. 

(10)  In  case  of  an  accident  or  terrorist 
attack,  evacuation  of  the  campus  and 
downtown  Atlanta  would  be  impossible 
both  now  and  during  the  Olympics.^"^ 
With  respect  to  potential  accident 
conditions  for  the  Georgia  Tech 
Research  Reactor,  the  Emergency 
Planning  Zone  (^Z),  the  area  within 
which  predetermined  protective  actions 
are  established,  is  a  100  meters  radius 
from  the  facility.  Hiis  EPZ  is  in 
accordance  ivifo  NRC  emergency 
preparedness  guidance  applicable  to 
research  reactors.^^  The  Georgia  Tech 


currant  license  and  other  NRC  regulatory 
requiranents.  In  order  to  perform  medical  therapy 
at  the  Georgia  Tech  Research  Reactor,  an  associated 
license  under  the  provisions  of  10  CFR  50.21(a) 
would  be  requirati  as  well  as  associated 
modifications  to  the  Technical  Specifications  from 
the  NRC 

}TThat  pmtkm  of  the  issue  that  deals  with 
potential  terrorist  attacks  will  be  included  in  issue 
(•)  on  security. 

3*  “Standard  Review  Plan  for  Review  and 
Evaluetkm  of  Emergency  Plans  for  Research  and 
Test  ReacUm.”  N1JRBG-0849,  Appendix  Q. 


Research  Reactor  accident  analyses  ^ 
demonstrates  that  this  100  meter  EPZ  is 
conservative  for  the  Georgia  Tech 
Research  Reactor.  These  analyses  have 
been  found  acceptable  most  recently  in 
the  safety  evaluation  for  the  Order  to 
convert  from  HEU  fuel.^  These  analyses 
demonstrate  that  the  potential  need  for 
protective  actions  outside  the  EPZ  is 
highly  imlikely.  The  specification  of 
emergency  classifications  (e.g.,  no 
general  emergency  classification)  for  the 
Georgia  Tech  Research  Reactor  has  also 
been  reviewed  by  the  NRC  staff  and 
foimd  to  be  consistent  with  the  NUREG- 
0849  guidance.  The  Georgia  Tech 
Research  Reactor  emergency  plan  has 
been  previously  verifi^  by  the  NRC 
staff  to  be  acceptable  in  accordance  with 
this  regulatory  guidance  and  applicable 
regulations. 

The  Georgia  Tech  Research  Reactor 
has  conducted  emergency  response 
drills  in  accordance  with  its  emergency 
plan  (the  last  three  drills  were  on 
October  19, 1994,  November  4, 1993, 
and  November  9, 1992).  The  drills  have 
included  involvement  of  onsite  or 
offsite  agencies,  such  as  the  Georgia 
Tech  Police  Department,  the  Atlanta 
Fire  Depiartment,  the  Atlanta/Fulton 
(bounty  Emergency  Kfonagement 
Agency,  the  Georgia  Emergency 
Management  Agency,  the  C^rgia 
Environmental  Protection  Division,  and 
the  Grady  Memorial  Hospital.  Training, 
equipment,  and  contingency  planning 
for  onsite  and  offsite  personnel  have 
been  acceptably  in  accordance  with 
emergency  plan  requirements,  as 
verified  most  recently  in  NRC  staff 
Inspection  Reports  50-160/94-04,  50- 
160/93-03,  and  50-160/92-04.  Police, 
fire,  and  medical  ptersonnel  have  been 
observed  by  NRC  staff  to  acceptably 
perform  their  responsibilities.  Other 
recent  discussions  with  these 
emergency  response  organizations 
demonstrate  that  they  acceptably 
imderstand  and  feel  capable  of 
discharging  their  responsibilities  under 
emergency  conditions  at  the  (Borgia 
Tech  Research  Reactor. 

With  regard  to  emergency 
preparedness  during  the  Olympics,^'  the 


3*SAR,  Section  5.10  Accident  Analyses,  pages 
139-144  and  Section  8,  Reactor  Hazards 
Evaluation,  and  Appendices  A,  B,  and  C,  pages 
17fr-214. 

**  Letter  from  Marvin  M.  Mendonca,  NRC,  to  Dr. 
Ratib  A.  Karam,  Georgia  Institute  of  Technology, 
Enclosure  3  Safety  Evaluation,  Section  2.14 
Potential  Accident  Scenarios. 

As  previously  noted,  the  implications  of 
terrwist  acts  during  the  Olympics  relative  to 
emergency  preparedness  may  be  addressed  in  a 
pending  license  renewal  proceeding.  These  issues 
will  be  addressed  in  a  Fi^  Director’s  Decision  at 
an  appropriate  time  after  taking  into  account  any 
relevant  findings  from  this  license  renewal 


NRC  Staff  and  the  licensee  have  been 
discussing  the  necessary  steps  to  take 
for  reactor  safety  during  this  event  for 
some  time  before  this  Petition  was 
raised.  The  licensee  has  decided  to  not 
operate  the  research  reactor  during  the 
1996  Olympics  and  to  remove  the  spent 
fuel  firom  the  facility  prior  to  the 
Olympics.*^  xhig  would  eliminate  the 
potential  for  radiological  releases  during 
the  01)rmpics  related  to  the  presence  of 
such  fuel  onsite,  and  would  reduce  the 
potential  for  any  emergency  response  to 
be  taken  due  to  radiological  conditions 
for  the  (Borgia  Tech  Research  Reactor 
during  the  Olympics. 

(foorgia  Tew  nas  indicated  that  there 
are  no  events  or  additional  resident 
population  that  are  planned  to  he  within 
the  EPZ,  and  that  the  entire  campus  is 
to  be  controlled  for  access  such  ^at 
increased  transient  population  through 
the  EPZ  is  not  expected.  Further, 
supplemental  emergency  provisions  for 
the  Olympics  are  being  planned  by 
Georgia  Tech  in  coordination  with  the 
Atlanta  Committee  for  the  Olympic 
Gemes,  the  U.S.  Department  of  Defense, 
the  Federal  Bureau  of  Investigation,  the 
(Borgia  State  Patrol,  (Borgia 
Department  of  Transportation,  City  of 
Atlanta  Police,  and  City  of  Atlanta  Fire 
Department. 

Additionally,  the  Petitioner  in  her 
July  18, 1995  letter,  raised  a  concern  on 
emergency  preparedness  for  power 
reactor  licenses,  including  emergency 
preparedness  during  the  Olympics.  NRC 
regulations  require  the  development  of 
emergency  preparedness  plans  for  all 
reactor  licenses.  The  Petitioner 
presented  no  information  and  the  NRC 
staff  does  not  know  of  any  information 
which  would  suggest  that  reactor 
emergency  preparedness  is  not 
acceptable,  including  emergency 
preparedness  during  the  Ohmapics. 

The  Petitioner  also  raised  an  issue 
addressing  the  location  of  the 
emergency  command  center  within  the 
(Borgia  Tech  Research  Reactor  building. 
However,  the  emergency  command 
center  is  outside  the  containment 
structure  in  which  the  Cfoorgia  Tech 
Research  Reactor  is  housed.  The 
emergency  command  center  is  isolated 
firom  the  containment  structure,  which, 
as  previously  discussed  on  issue  (6),  is 
capable  of  withstanding  pressures 
greater  than  would  result  from  any 
analyzed  accident.  The  discussions  on 


pn>ceeding  and  after  completion  of  tbe  NRC  staff 
reviews. 

^  Georgia  Institute  of  Technology’s  Response  to 
Commission’s  Order  Issuing  Housekeeping  Stay, 
dated  June  21. 1995,  and  letter  from  Patricia 
Guilday,  Assistant  Attorney  General,  State  of 
Georgia,  Department  of  Law,  to  the  Secretary  of  the 
NRC  dated  July  25, 1995. 
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the  preceding  issues  also  demonstrate 
that  there  is  little  likelihood  that  the 
emergency  command  center  could  be 
affected  by  a  radiological  event  related 
to  the  Georgia  Tech  Research  Reactor. 
The  emergency  command  center  is 
monitored  for  radiation  so  that  in  the 
unlikely  event  of  an  indication  of 
vmacceptable  radiation  in  the  emergency 
command  center,  or  if  it  were  to 
otherwise  become  unavailable, 
alternative  actions  could  be  taken  (e.g., 
relocation  of  emergency  response 
personnel).  The  above  is  consistent  with 
the  Georgia  Tech  Research  Reactor 
emergency  plan  and  previous  NRG 
acceptance  of  the  emergency  plan, 
continues  to  acceptably  implement  the 
requirements  of  NUREG-0849,  and, 
therefore,  provides  acceptable 
emergency  preparedness  for  the  Georgia 
Tech  Research  Reactor. 

Based  on  the  above,  the  100  meter 
EPZ  at  the  Georgia  Tech  Research 
Reactor  is  acceptable  as  a  planning  basis 
to  ensure  the  protection  of  the  public 
health  and  safety  both  now  and  during 
the  Olympics,  and  the  likelihood  of 
evacuation  or  other  protective  action 
beyond  the  EPZ  is  acceptably  low. 
During  the  Olympics,  Georgia  Tech’s 
plans  to  not  operate  and  to  remove 
spent  fuel  ensure  that  there  will  be 
minimal  potential  of  radiological  related 
emergencies  arising  in  coimection  with 
the  NRG  license  for  the  Georgia  Tech 
Research  Reactor.  Further,  dining  the 
Olympics,  the  conditions  around  the 
reseat  reactor,  access  controls  to  the 
campus,  and  plaiming  for 
supplementary  emergency  provisions 
ensure  that  the  provisions  of  the 
emergency  plan  will  not  be  adversely 
aBected  by  the  Olympics. 

The  NRG  staff  finds  no  reason  to 
conclude  that  the  emergency  planning 
zone  for  the  Georgia  Tech  Research 
Reactor  is  not  acceptable,  including 
during  the  time  period  of  the  Olympics. 
The  Petitioner  provided  no  facts  to 
conclude  otherwise.  Therefore,  the  NRG 
staff  concludes  that  no  information  has 
been  presented  to  conclude  that  a 
substantial  health  or  safety  issue  exists 
warranting  the  action  requested  by  the 
Petitioner. 

B.  Revocation  of  Liquid  Radioactive 
Material  Release  Authority;  Revocation 
of  Licenses  Using  the  Principle  of  As 
Low  As  Reasonably  Achievable; 
Prohibition  of  Transportation  of 
Radioactive  Material  by  Mail;  and 
Modification  to  Posting  Requirements 
for  Radioactive  Material 

The  following  are  general  requests  by 
the  Petitioner  for  actions  related  to 
various  categories  of  licenses: 


1.  The  request  to  withdraw  all  license 
authority  nationwide  involving  the 
discharging  or  dumping  of  any  quantity 
of  radioactive  material  to  all  the  sewers 
or  waters  in  the  United  States; 

2.  The  request  to  withdraw  all 
licenses  to  dl  nuclear  facilities, 
including  nuclear  power  plants,  which 
operate  under  as  low  as  reasonably 
achievable  (ALARA)  principles; 

3.  The  request  that  the  NRG  staff 
prohibit  the  transportation  of 
radioactive  material  by  mail;  and 

4.  The  request  that  me  NRG  staff 
modify  every  license  issued  to 
transporters  of  radioactive  materials  and 
builders  of  nuclear  power  plants  so  that 
these  parties  must  put  two-foot  high 
letters  on  everything  transported  or  built 
stating  “DANGER-RADIOAGTIVE”  and 
in  sli^tly  smaller  letters  “there  is  no 
safe  level  of  radiation,  any  exposure  can 
[a]ffect  health.” 

The  bases  for  these  requests  are  that 
there  is  no  safe  level  of  radiation,  that 
storage  and  disposal  of  radioactive 
waste  is  inadequate,  and  that  the  NRG 
sewage  discharge  guidelines  are  totally 
inadequate.  The  Petitioner  has  also 
indicated  that  the  basis  for  the  request 
related  to  transportation  by  mail  is  that 
accidents  have  occurred  while 
transporting  radioactive  materials.  The 
issues  enumerated  by  the  Petitioner  are 
broadly  framed  requests  to  take  actions 
to  prohibit  discharging  all  radioactive 
material  into  sewers  and  waters  of  the 
U.S..  to  create  a  zero  release  limit  of 
radioactive  material,  and  to  modify  the 
transportation  regulations  imder  10  GFR 
part  71. <3  The  Petitioner  also  raises 
concerns  over  the  adequacy  of  current 
NRG  regulations  related  to  radiation 
protection.'*'*  Finally,  the  Petitioner 
questions  the  adequacy  of  NRG  and 
Environmental  Protection  Agency  (EPA) 
regulations  on  allowed  radioisotopes  in 
the  environment. 

For  each  of  the  Petitioner’s  concerns 
cited  directly  above,  the  Petitioner  has 
provided  no  specific  information  or 


The  NRC’s  packaging  and  transportation 
regulations  in  10  CFR  part  71  are  part  of  a  broad 
regulatory  scheme  for  the  packaging  and 
transportation  of  radioactive  materials.  The 
packaging  and  transportation  of  radioactive 
materials  are  also  subject  to  the  regulations  of  the 
U.S.  Department  of  Transportation  and  the  U.S. 
Postal  Service.  See  10  CFR  71.0(b). 

'*'*  These  concerns  include  that  the  release  limits 
to  the  sewer  systems  is  established  as  a  monthly 
concentration  and  allows  release  of  soluble 
material,  that  the  brain  and  ovaries  are  not 
speciHcally  mentioned  in  the  organ  dose  weighting 
factors,  that  an  individual  is  not  considered  a 
member  of  the  public  any  time  in  which  the 
individual  receives  an  occupational  dose,  that 
special  exposures  should  not  be  allowed,  that  no 
dose  be  allowed  to  the  embryo/fetus  whether  the 
woman  is  declared  pregnant  or  not,  and  that 
radiological  release  limits  are  established  assuming 
a  “Reference  Man.” 


basis  which  would  support  taking 
action  on  the  Petitioner’s  four  requests 
cited  in  this  section.  The  Petitioner’s 
request  to  withdraw  all  license  authority 
for  the  discharging  of  any  quantity  of 
radioactive  materials  to  all  sewers  and 
waters  is  based  on  a  general  assertion 
that  the  NRG’s  sewer  dumping 
guidelines  are  totally  inadequate.  The 
Petitioner  offers  no  support  for  this 
assertion.  In  addition,  the  Petitioner’s 
stated  bases  for  the  request  to  withdraw 
all  licenses  which  operate  under 
ALARA  principles  (i.e.,  there  is  no  safe 
level  of  radiation  and  the  storage  and 
disposal  of  radioactive  materials,  as  well 
as  the  regulations,  are  inadequate)  have 
not  been  substantiated  by  any  data  or 
references  in  the  Petition.  Finally,  no 
information  was  provided  that 
transportation  accidents  had  not  been 
evaluated  and  issues  resolved  under  the 
provision  of  current  regulations  or  that 
present  regulations  regarding  the  use  of 
mail  to  transport  radioactive  material  is 
not  acceptable.  Because  these  stated 
concerns  are  general  and  are  not 
supported  by  additional  information  in 
the  Petition,  these  concerns  do  not 
provide  the  basis  for  taking  enforcement 
action  under  10  GFR  2.206. 

No  specific  information  was  provided 
to  support  the  Petitioner’s  general 
statements  on  the  inadequacy  of  NRG 
regulations.  The  Petitioner  has  provided 
no  information  that  would  lead  to  a 
conclusion  that  the  packaging  and 
transportation  regulations  in  10  CTR 
part  71,  the  radiation  protection 
regulations  in  10  GFR  part  20,  and  the 
NRG’s  and  EPA’s  environmental 
protection  regulations,  are  not  providing 
acceptable  protection  to  the  public 
health  and  safety,  as  well  as  to  the 
environment.  Since  the  Petitioner  has 
not  submitted  any  relevant  technical, 
scientific  or  other  data  to  support  any  of 
the  general  requests  for  the  actions 
enumerated  in  this  section,  or  raised  a 
substantial  health  and  safety  concern 
based  on  these  issues,  the  Petitioner’s 
general  requests  for  such  actions  are 
denied.  However,  should  this  Petitioner, 
or  anyone,  wish  to  provide  relevant 
technical,  scientific  or  other  data  and 
grounds  to  support  any  change  to  NRG 
regulations,  a  Petition  for  Rulemaking 
can  be  submitted  in  accordance  with  10 
GFR  2.802. 

III.  Conclusion 

The  institution  of  proceedings 
pursuant  to  Section  2.206  is  appropriate 
only  if  substantial  health  and  safety 
issues  have  been  raised.  See 
Gonsolidated  Edison  Go.  of  New  York 
(Indiem  Point,  Units  1,  2,  and  3),  GLI- 
75-8,  2  NRG  173, 175  (1975); 
Washington  Public  Power  Supply 
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System  (WPPSS  Nuclear  Project  No.  2), 
DD-84-7, 19  NRC  899,  924  (1984).  This 
is  the  standard  that  has  been  applied  to 
the  concerns  raised  by  the  Petitioner  to 
determine  whether  the  action  requested 
by  the  Petitioner  is  warranted. 

With  regard  to  the  requests  made  by 
the  Petitioner  discussed  herein,  the  I^C 
staff  finds  no  basis  for  taking  such 
actions.  Rather,  as  explained  above,  the 
NRC  staff  concludes  ^at  no  substantial 
health  and  safety  issues  have  been 
raised  by  the  Petitioner.  Accordingly, 
the  Petitioner’s  requests  for  action, 
pursuant  to  Section  2.206  on  the 
Georgia  Tech  Research  Reactor,  are 
denied  on  issues  A(l)  through  A(8)  and 
A(10),  insofar  as  the  issues  on  A(8)  do 
not  relate  to  the  Petitioner’s  concerns  on 
the  persistence  of  substantial 
management  deficiencies  and  the  issues 
on  A(10)  do  not  relate  to  the  Petitioner’s 
security  issues.  As  previously  noted  in 
the  Inti^uction  and  Discussion  to  this 
Partial  Director’s  Decision,  the  issue 
related  to  the  persistence  of 
management  problems  [part  of  A(8)]  and 
the  issue  related  to  secmity  [A(9)  and 
part  of  A(10)]  will  be  decided  after 
taking  into  account  the  results  of  the 
licensing  proceeding  on  the  license 
renewal  application.  In  addition,  the 
Petitioner’s  requests  on  general  license 
and  authority  revocation,  as  discussed 
in  Section  B  of  this  Partial  Director’s 
Decision,  are  denied. 

A  copy  of  this  Decision  will  be  filed 
with  the  Secretary  for  the  Commission 
as  provided  by  10  CFR  2.206(c)  of  the 
Commission’s  regulations.  The  Decision 
will  become  the  final  action  of  the 
Commission  25  days  after  issuance 
unless  the  Commission,  on  its  own 
motion,  institutes  review  of  the  Decision 
in  that  time. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  July  1995. 

For  the  Nuclear  Regulatory  Commission. 

Frank  }.  Miraglia, 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  95-19510  Filed  8-7-95;  8:45  am] 

BILLING  CODE  7S90-O1-P 


[Docket  Noe.  50-254  and  50-265] 
Exemption 

In  the  Matter  of:  Commonwealth  Edison 
Company  (Quad  Cities,  Units  1  and  2) 

I 

The  Commonwealth  Edison  Company 
(ComEd,  the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  IM’R-29 
and  Eff’R-SO,  which  authorizes 
operation  of  the  Quad  Cities  Nuclear 
Power  Station,  Units  1  and  2  (the 


facilities).  'The  licenses  provide,  among 
other  things,  that  the  facilities  are 
subject  to  all  the  rules,  regulations,  and 
orders  of  the  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  in  effect. 

'The  facilities  are  boiling  water 
reactors  located  at  the  licensee’s  site  in 
Rock  Island  County,  Illinois. 

n 

In  10  CFR  73.55,  “Requirements  for 
Physical  Protection  of  Licensed 
Activities  in  Nuclear  Power  Reactors 
Against  Radiological  Sabotage,’’ 
paragraph  (a),  in  part,  states  that  “the 
licensee  shall  establish  and  maintain  an 
onsite  physical  protection  system  and 
security  organization  which  will  have  as 
its  objective  to  provide  high  assurance 
that  activities  involving  special  nuclear 
material  are  not  inimical  to  the  common 
defense  and  security  and  do  not 
constitute  an  unreasonable  risk  to  the 
public  health  and  safety.’’ 

In  10  CFR  73.55(d),  ‘^Access 
Requirements,’’  paragraph  (1),  it 
specifies  that  “the  licensee  shall  control 
all  points  of  personnel  and  vehicle 
access  into  a  protected  area.’’  Also,  10 
CFR  73.55(d)(5)  requires  that  “A 
numbered  picture  badge  identification 
system  shall  be  used  for  all  individuals 
who  are  authorized  access  to  protected 
areas  without  escort.’’  It  further  states 
that  individuals  not  employed  by  the 
licensee  (e.g.,  contractors)  may  be 
authorized  access  to  protected  areas 
without  escort  provided  that  the 
individual,  “receives  a  picture  badge 
upon  entrance  into  a  protected  area 
which  must  be  returned  upon  exit  from 
the  protected  area.  *  *  *” 

The  licensee  proposes  to  implement 
an  alternative  unescorted  access  system 
.  which  would  eliminate  the  need  to 
issue  and  retrieve  picture  badges  at  the 
entrance/exit  location  to  the  protected 
area  and  would  allow  all  individuals, 
including  contractors,  to  keep  their 
picture  badges  in  their  possession  when 
departing  the  Quad  Cities  site. 

m 

Pursuant  to  10  CFR  73.5,  “Specific 
exemptions,’’  the  Commission  may, 
upon  application  of  any  interested 
person  or  upon  its  own  initiative,  grant 
such  exemptions  horn  the  requirements 
of  the  regulations  in  this  part  as  it 
determines  are  authorized  by  law  and 
will  not  endanger  life  or  property  or  the 
common  defense  and  security,  and  are 
otherwise  in  the  public  interest. 
According  to  10  CFR  73.55,  the 
Commission  may  authorize  a  licensee  to 
provide  alternative  measures  for 
protection  against  radiological  sabotage 
provided  the  licensee  demonstrates  that 


the  alternative  measures  have  the  same 
“high  assurance’’  objective,  that  the 
proposed  measures  meet  the  general 
performance  requirements  of  the 
regulation,  and  that  the  overall  level  of 
system  performance  provides  protection 
against  radiological  sabotage  equivalent 
to  that  which  would  be  provided  by  the 
regulation. 

Currently,  unescorted  access  into  the 
protected  area  for  both  employee  and 
contractor  personnel  into  Quad  Cities, 
Units  1  and  2,  is  controlled  through  the 
use  of  picture  badges.  Positive 
identification  of  personnel  which  are 
authorized  and  request  access  into  the 
protected  area  is  established  by  security 
personnel  making  a  visual  comparison 
of  the  individual  requesting  access  and 
that  individual’s  picture  badge.  In 
accordance  with  10  CFR  73.55(d)(5), 
contractor  personnel  are  not  allowed  to 
take  their  picture  badges  off  site.  In 
addition,  in  accordance  with  the  plant’s 
physical  security  plan,  the  licensee’s 
employees  are  also  not  allowed  to  take 
their  picture  badges  off  site. 

The  proposed  system  will  require  that 
all  individuals  with  authorized 
imescorted  access  have  the  physical 
characteristics  of  their  hand  (hand 
geometry)  registered  with  their  picture 
badge  number  in  a  computerized  access 
control  system.  Therefore,  all  authorized 
individuals  must  not  only  have  their 
picture  badge  to  gain  access  to  the 
protected  area,  but  must  also  have  their 
hand  geometry  confirmed.  All 
individuals,  including  contractors,  who 
have  authorized  unescorted  access  into 
the  protected  area  will  be  allowed  to 
keep  their  picture  badges  in  their 
possession  when  departing  the  Quad 
Cities  site. 

All  other  access  processes,  including 
search  function  capability  and  access 
revocation,  will  remain  the  same.  A 
security  officer  responsible  for  access 
control  will  continue  to  be  positioned 
within  a  bullet-resistant  structure.  It 
should  also  be  noted  that  the  proposed 
system  is  only  for  individuals  with 
authorized  unescorted  access  and  will 
not  be  Used  for  those  individuals 
requiring  escorts. 

Sandia  National  Laboratories 
conducted  testing  which  demonstrated 
that  the  hand  geometry  equipment 
possesses  strong  performance 
characteristics.  Details  of  the  testihg 
performed  are  in  the  Sandia  report,  “A 
Performance  Evaluation  of  Biometric 
Identification  Devices,”  SAND91 — 0276 
UC — 906  Unlimited  Release,  June  1991. 
Based  on  the  Sandia  rejmrt  and  the 
licensee’s  experience  using  the  current 
photo  picture  identification  system,  the 
false  acceptance  rate  for  the  proposed 
hand  geometry  system  would  be  at  least 
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equivalent  to  that  of  the  current  system. 
To  assure  that  the  proposed  system  will 
continue  to  meet  the  general 
performance  requirements  of  10  CFR 
73.55(d)(5),  the  licensee  will  implement 
a  process  for  testing  the  system.  The  site 
secxirity  plans  will  also  be  revised  to 
allow  implementation  of  the  hand 
geometry  system  and  to  allow 
employees  and  contractors  with 
imescorted  access  to  keep  their  picture 
badges  in  their  possession  whidb 
leaving  the  Quad  Qties  site. 

IV 

For  the  foregoing  reasons,  the  NRC 
staff  has  determined  that  the  proposed 
alternative  measures  for  protection 
against  radiological  sabotage  meet  the 
same  high  assurance  objective  and  the 
general  performance  requirements  of  10 
CFR  73.55.  In  addition,  the  staff  has 
determined  that  the  overall  level  of  the 
proposed  system’s  performance  will 
provide  protection  against  radiological 
sabotage  equivalent  to  that  which  is 
provided  by  the  current  system  in 
accordance  with  10  CFR  73.55. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
73.5,  this  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property 
or  common  defense  and  security,  and  is 
otherwise  in  the  public  interest. 

Therefore,  the  Commission  hereby 
grants  the  following  exemption: 

The  requirement  of  10  CFR  73.55(d)(5)  that 
individuals  who  have  been  granted 
unescorted  access  and  are  not  employed  by 
the  licensee  are  to  retiun  their  picture  badges 
upon  exit  from  the  protected  area  is  no  longer 
necessary.  Thus,  these  individuals  may  keep 
their  picture  badges  in  their  possession  upon 
leaving  the  Quad  Cities  site. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not 
result  in  any  significant  adverse 
environmental  impact  (60  FR  39464). 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  July  1995. 

For  the  Nuclear  Regulatory  Commission. 

Jack  W.  Roe. 

Director,  Division  of  Reactor  Projects — lU/IV, 
Office  of  Nuclear  Reactor  Regulation. 

(FR  Doc.  95-19511  Filed  8-7-95;  8:45  am) 
BILUNQ  CODE  78a(M>1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Request  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Michael  E. 
Bartell,  (202)  942-8800. 

Upon  Written  Request,  Copy 
Available  From:  Se^rities  and 


Exchange  Commission,  Office  of  Filings 
and  Information  Services,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 

[File  No.  270-259] 

Proposed  Amendments 
Rulel7f-5 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq),  the  Securities 
and  Exchange  Commission  (the 
“Commission”)  has  submitted  for  OMB 
approval  amendments  to  Rule  17f-5. 

Rule  17f-5  currently  permits 
management  investment  companies 
(“funds”)  to  place  their  asserts  with 
certain  foreign  banks  and  securities 
depositories,  subject  to  numerous  and 
hi^ly  detailed  conditions.  The 
amended  rule  would  revise  these 
conditions.  The  amended  rule  would 
require  findings  that  the  fund’s  foreign 
custody  arrangements  will  provide 
reasonable  protection  for  fund  assets. 
Although  foreign  custodians  would  not 
have  satisfy  specific  capital  or  other 
requirements,  the  custodian’s  ability  to 
provide  reasonable  protection  for  the 
fund’s  asserts  would  have  to  be 
evaluated  based  on  all  relevant  factors, 
including  the  custodian’s  financial 
strength.  The  amended  rule  would 
require  the  fund’s  foreign  custody 
arrangements  to  be  governed  by  a 
written  contract,  al&ough  it  would  not 
specify  particular  provisions  that  must 
be  included  in  the  contract.  The 
eunended  rule  also  would  require  the 
fund’s  arrangements  to  be  monitored  for 
continuing  appropriateness.  If  an 
arrangement  no  longer  complies  with 
the  amended  rule’s  requirements,  a  fund 
would  have  to  withdraw  its  assets  from 
the  coimtry  or  custodian  as  soon  as 
reasonably  practicable. 

In  addition,  the  amended  rule  would 
allow  fund  directors  to  delegate  their 
responsibilities  under  the  ciurent  rule  to 
the  fund’s  adviser  or  officers  or  a  U.S. 
or  foreign  bank.  In  selecting  particular 
delegates  for  foreign  custody  decisions, 
the  board  would  need  to  find  that  it  is 
reasonable  to  rely  on  the  delegate  to 
perform  the  delegated  responsibilities. 
'The  amended  rule  would  require  the 
delegate  to  provide  the  board  with 
written  reports  notifying  the  board  of 
:  the  placement  of  the  fund’s  assets  in  a 
particular  country  and  with  a  particular 
custodian.  The  delegate  also  would  be 
required  to  provide  written  reports  of 
any  material  changes  in  the  fund’s 
arrangements.  These  reports  would  be 
provided  to  the  board  no  later  than  the 
next  regularly  scheduled  board  meeting 
following  the  delegate’s  actions. 

It  is  estimated  that  3,214  total 
respondents  (2,600  fund  portfolios  and 


614  delegates  (representing  600 
investment  advisers  and  14  U.S.  bank 
custodians))  may  expend  an  estimated 
8,740  total  burden  hours  in  connection 
with  the  board’s  delegation  of  its 
responsibility  for  foreign  custody 
matters,  the  delegate’s  monitoring  of  the 
arrangements,  and  the  amended  rule’s 
periodic  reporting  requirements.  The 
amendments  may  eliminate  the  need  for 
ffie  estimated  14  U.S.  bank  custodians  to 
hie  exemptive  applications  with  the 
Commission  to  maintain  custody  of 
fund  assets  with  certain  foreign 
custodians,  resulting  in  savings 
estimated  at  840  total  burden  hours. 

Direct  general  comments  to  the  OMB 
Clearance  Officer  for  the  SEC  at  the 
address  stated  below.  Direct  any 
comments  concerning  the  accuracy  of 
the  estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  to  Michael  E.  Bartell,  Associate 
Executive  Director,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549,  and  OMB 
Clearance  Officer  for  the  Securities  and 
Exchange  Commission.  Office  of 
Information  and  Regulatofy  Affairs, 
Office  of  Management  and  Budget 
(Paperwork  Reduction  Act  Project  No. 
3235-0269),  Room  3208  New  Executive 
Office  Building,  Washington,  DC  20543. 

Dated:  July  27, 1995. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  95-19520  Filed  8-7-95;  8:45  am] 
BILUNQ  CODE  801(M>1-M 


[Release  No.  34-36049;  International  Series 
Release  No.  834  File  No.  SR-CBOE-05-32] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  the  Listing  and 
Maintenance  Criteria  for  Options  on 
American  Depository  Receipts 

August  2, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),^  and  Rule  19b-4  thereunder,* 
notice  is  hereby  given  that  on  July  12, 
1995,  the  Chicago  Board -Options 
Exchange  (“CBOE”  or  “Ex^ange”)  filed 
with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I.  n,  and  IB  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fixim  interested  persons. 


>  15  U.S.C.  788(b)(1)  (1988). 
2 17  CFR  240.19b-4  (1994). 
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I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  CBOE 
Rules  5.3  and  5.4  relating  the  listing  and 
trading  of  options  on  American 
Depository  Receipts  (“ADRs”).  The  text 
of  the  proposed  rule  change  is  available 
at  the  Office  of  the  Secretary,  CBOE,  and 
at  the  Commission. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  diange  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CBOE  has  prepared  summaries,  set  forth 
in  Sections  (A),  (B),  and  (C)  below,  of 
the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  revise  certain  of  the 
Exchange’s  rules  relatii^  to  the  listing 
and  maintenance  criteria  for  options  on 
ADRs,  as  set  forth  in  two  separate 
Interpretation  and  Policies,  one  imder 
CBOE  Rule  5.3  and  one  under  CBOE 
Rule  5.4. 

Listing  Criteria  for  Options  on  ADRs 

The  first  set  of  changes  concern 
Interpretation  .03  imder  Rule  5.3. 
Currently,  the  Exchange  may  list 
options  on  ADRs  that  meet  the  criteria 
and  guidelines  set  forth  in  Rule  5.3  and 
the  interpretations  thereunder  if  any  of 
the  following  conditions  are  satisfied:  (i) 
The  Exchange  has  in  place  an  effective 
surveillance  agreement  ^  with  the 
primary  exchange  in  the  home  country 
in  which  the  security  underlying  the 
ADR  is  traded;  (ii)  the  combined  trading 
volume  of  the  ADR,  the  security 
imderlying  the  ADR,  other  classes  of 
common  stock  related  to  the  security 
underlying  the  ADR,  and  ADRs 
overlying  such  other  classes  of  common 
stock  (collectively  “other  related  ADRs 
and  securities’’)  occurring  in  the  U.S. 
ADR  market  represents  (on  a  share 
equivalent  basis)  at  least  50%  of  the 


*The  Cranmission  defines  an  effective  (i.e.. 
con^>Tehen8ive  surveillance  agreement  as  one 
pursuant  to  which  the  Exchange  can  obtain  not  only 
information  regarding  the  identity  of  exchange 
members  executing  trades,  but  also  the  information 
regarding  the  identity  of  the  ultimate  customer. 


combined  worldwide  trading  volume  in 
the  ADR  and  other  related  ADRs  and 
securities  over  the  three  month  period 
preceding  the  date  of  selection  of  the 
ADR  for  options  trading  (“50%  Test’’); 
or  (iii)  the  Commission  otherwise 
authorizes  the  listing. 

The  proposed  rule  change  would 
amend  CBOE  Rule  5.3,  Interpretation 
.03  in  two  ways.  First,  the  manner  by 
which  the  applicable  percentage  of 
worldwide  trading  volume  is  calculated 
would  be  revised.  Second,  a  new  set  of 
criteria  for  the  listing  of  options  on 
ADRs,  based  on  daily  trading  in  the 
y^U.S.,  would  be  added. 

The  50%  Test  will  be  revised  so  that 
trading  in  ADRs  and  other  related  ADRs 
and  securities  in  any  market  with  which 
the  Exchange  has  in  place  an  efiective 
surveillance  sharing  agreement  will  be 
added  to  U.S.  ADR  market  volume. 
Currently,  only  trading  in  the  U.S.  ADR 
market  counts  towards  satisfying  the 
50%  Test.  The  Exchange  believes  it  is 
legitimate  to  add  the  trading  volume  in 
the  markets  with  which  the  Exchange 
has  in  place  comprehensive  surveillance 
sharing  agreements  to  U.S.  market 
trading  volume  because  the  Exchange  is 
able  to  monitor  trading  activity  in  these 
other  markets. 

Interpretation  .03  to  Rule  5.3  would 
also  be  revised  by  adding  a  fourth  set  of 
criteria  under  wffich  the  Exchange 
could  list  options  on  ADRs.  This  new 
standard  (“Daily  Trading  Volume 
Standard’’)  will  permit  ue  Exchange  to 
list  options  on  ^Rs  if  each  of  the 
following  three  conditions  is  met:  (1) 
The  combined  trading  volmne  for  the 
ADR  and  other  related  ADRs  and 
securities  occiuring  in  the  U.S.  ADR 
market  or  in  any  market  with  which  the 
Exchange  has  in  place  an  effective 
surveillance  agreement  represents  (on  a 
share  equivalent  basis)  at  least  20%  of 
the  combined  worldwide  trading 
volmne  in  the  ADR  and  other  related 
ADRs  and  securities  over  the  three 
month  period  preceding  the  date  of 
selection  of  the  ADR  for  options  trading, 

(2)  the  average  trading  volume  for  the 
ADR  in  the  U.S.  ADR  market  over  the 
three  months  preceding  the  date  of 
selection  of  the  ADR  for  options  trading 
is  at  least  100,000  shares  per  day,  and 

(3)  the  trading  volume  for  the  ADR  in 
the  U.S.  ADR  market  is  at  least  60,000 
shares  per  day  for  a  majority  of  the 
trading  days  for  the  thr^  months 
preceding  the  date  of  selection  of  the 
ADR  for  options  trading. 

This  new  standard,  like  the  50%  Test, 
will  allow  the  listing  of  options  on 
ADRs  in  the  absence  of  a  surveillance 
sharing  agreement  between  the 
Exchange  and  the  home  country  where 
the  security  underlying  the  ADR  is 


traded.  The  Exchange  notes  that  the 
Daily  Trading  Volume  Standard  differs 
from  the  50%  Test  in  three  respects. 

First,  the  percentage  trading 
requirement  is  lowered  to  20%  from 
50%.  Countervailing  this  reduced 
percentage,  which  by  itself  would  tend 
to  relax  ffie  listing  standards,  are  two 
numerical  U.S.  trading  volume 
requirements — one  that  would  require  a 
hi^  average  daily  U.S.  trading  volume 
and  the  other  that  would  require  a 
certain  level  of  trading  on  a  majority  of 
days  in  the  preceding  three  months.  The 
existing  criteria  for  listing  options  on 
ADRs  do  not  have  similar  trading 
volume  requirements. 

The  Exchange  believes  that  the  Daily 
Trading  Volume  Standard  is  justified 
because  it  will  enable  the  Exchange  to 
list  options  on  ADRs  that  are  widely 
followed  by  U.S.  investors  but  that  do 
not  meet  the  50%  Test.  At  the  same 
time,  however,  these  ADRs  must  have 
high  trading  voliune  in  the  U.S.  ADR 
market.  The  Exchange  believes  that  this 
requirement  of  observable,  high  trading 
volumes,  should  ameliorate  any 
regulatory  concerns  regarding  investor 
protection. 

Maintenance  Criteria  for  Options  on 
ADRs 

The  proposed  rule  change  would  also 
establish  new  maintenance  criteria 
corresponding  to  the  new  listing  criteria 
discussed  above.  Currently, 
Interpretation  .09  to  Rule  5.4  prohibits 
the  Exchange  from  opening  trading  on 
any  additional  series  of  options  on  an 
ADR  that  was  initially  listed  under  the 
50%  Test  if  the  U.S.  trading  volmne 
over  a  subsequent  three  month  period  is 
less  than  30%  of  worldwide  trading 
volmne,  unless  either  (1)  the  Exchange 
has  in  place  an  effective  surveillance 
agreement  with  the  primary  exchange  in 
the  home  country  where  the  security 
underlying  the  ADR  is  traded,  or  (2)  the 
Commission  has  otherwise  authorized 
the  listing. 

The  proposed  new  maintenance 
criteria  would  prohibit  the  Exchange 
from  opening  trading  on  any  additional 
series  of  options  on  an  ADR  that  was 
initially  listed  pursuant  to  the  proposed 
Daily  Trading  Volume  Standard  unless 
(A)  the  percentage  of  worldwide  trading 
volume  in  the  ADR  and  other  related 
ADRs  and  securities  that  takes  place  in 
the  U.S.  ADR  market  or  in  markets  with 
which  the  Exchange  has  in  place 
surveillance  sharing  agreements  for  any 
consecutive  three  month  period  is  either 

(i)  at  least  30%  without  regard  to  the 
average  trading  volume  in  the  ADR,  or 

(ii)  at  least  15%  when  the  average  U.S. 
daily  trading  volume  in  the  ADR  for  the 
previous  th^  months  is  at  least  70,000 
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shares,  or  (B)  the  Exchange  then  has  in 
place  an  effective  surveillance 
agreement  with  the  primary  exchange  in 
the  home  coimtry  where  the  security 
underlying  the  ADR  is  traded  or  (C)  the 
Commission  has  otherwise  authorized 
the  listing.  The  Exchange  believes  that 
the  slight  decrease  in  the  trading 
volume  percentage  (j.e.,  from  20%  to 
15%)  and  the  significant  average  daily 
trading  volume  requirement  (70,000 
shares)  should  be  adequate  to  address 
any  concerns  regarding  possible 
manipulation  without  being  so  high  as 
to  imduly  interfere  with  the  continued 
trading  of  option  products  that  have 
become  establish^  on  the  Exchange. 

This  second  revision  merely 
establishes  a  maintenance  criteria  for 
the  50%  Test  that  is  consistent  with  the 
newly  proposed  listing  criteria. 
Specifically,  for  purposes  of  applying 
the  30%  maintenance  standard,  the 
Exchange  will  add  to  U.S.  ADR  market 
volume  the  volume  in  the  ADR  and 
other  related  ADRs  and  securities 
occiuring  in  markets  with  which  the 
CBOE  has  in  place  effective  surveillance 
agreements. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act,'*  in  particular,  in  that  it  is 
designed  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  by  enabling  the  Exchange  to  list 
options  on  widely  followed  ADRs 
without  compromising  investor 
protection  concerns. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 


■•15  U.S.C.  78f(l))(5)  (1988). 


(ii)  as  to  which  the  Exchange  consent, 
the  Commission  will: 

(a)  By  order  approve  such  proposed 
rule  ch£mge,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  E)C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  ^at  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  witl^eld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  insp>ection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-95-32  and  should  be 
submitted  by  August  29, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.® 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  95-19521  Filed  8-7-95;  8:45  am] 
BILUNG  CODE  8010-01-M 


[Release  No.  34-36032;  International  Series 
Release  No.  832;  File  No.  SR-NYSE-65-23] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
New  York  Stock  Exchange,  Inc. 
Relating  to  the  Listing  of  Investment 
Company  Units 

July  28, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l)  (“Act”),  notice  is  hereby 
given  that  on  June  7, 1995,  the  New 
York  Stock  Exchange,  Inc.  (“NYSE”  or 
the  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 


*  17  CFR  200.30-3(a){12)  (1994). 
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Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-R^ulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  adopt  1 703.16 
of  its  Listed  Company  Manual 
(“Manual”),  consisting  of  listing 
standards  for  units  of  trading  (“Units”) 
that  represent  an  interest  in  a  registered 
investment  company  (“Investment 
Company”)  that  could  he  organized  as  a 
unit  investment  trust  (“UNIT”),  an 
open-end  management  investment 
company,  or  a  similar  entity.  The 
investment  company  would  hold 
securities  comprising,  or  otherwise 
based  on  or  representing  an  investment 
in,  an  index  or  portfolio  of  securities. 
The  investment  company  either  could 
hold  the  securities  directly  or  could 
hold  another  security  representing  the 
index  or  portfolio  securities  (such  as  in 
a  UTT  that  holds  shares  of  an  open-end 
investment  company).  The  Exchange 
also  proposes  to  amend  Exchange  Rule 
460  to  permit  specialists  to  whom  Units 
have  bmn  allocated  to  purchase  and 
redeem  Units,  or  securities  that  can  be 
subdivided  or  converted  into  Units, 
through  a  distributor,  firom  the  issuer  of 
such  securities. 

The  Exchange  initially  seeks  to  list  up 
to  nine  series  of  Units,  in  the  form  of 
“CoxmtryBaskets.”  *  These 
CoimtryBaskets  will  be  structured  in 
one  of  two  ways.  First,  in  the  “Fvmd- 
only  structure,”  they  could  be 
structured  as  series  of  an  open-end 
management  investment  company 
investing  in  a  portfolio  of  securities 
(“Index  Securities”)  included  in  the 
corresponding  component  of  the  FT- 
Actuaries  World  Index  “FT-AWI”).^ 
Alternatively,  in  the  “Fund/UTT 
structure,”  they  could  be  structured  as 
UTTs  that  have  as  their  assets  shares  of 
an  open-end  investment  company 
holding  the  underlying  Index  Securities. 
If.  in  the  future,  the  Exchange  seeks  to 
list  Units  with  respect  to  other  indices, 
it  will  make  an  appropriate  filing  with 
the  Commission  to  provide  the 
authorization  to  effect  such  listings. 


’  “CountryBasket,”  “CountryBaskets”  and  "CB" 
are  trademarks  of  Deutsche  Bank  Securities 
Corporation  ("DBSC”). 

*  "FT-Actuaries  World  Indices,”“FT-Actuaries 
World  Index,”  and  “FT-AWI”  are  trade  and  service 
marks  of  The  Finacial  Times  Limited,  and  are  used 
under  license  by  Goldman,  Sachs  &  Co.  and 
NatWest  Securities  Limited. 
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n.  Self-Regulatcury  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  t/ie  Proposed  Rule 
Change 

The  Exchange  proposes  to  list  up  to 
nine  CoimtryBasket  securities 
(“Securities").  The  Securities  will  be 
issued  either  by  an  open-end 
management  investment  company  or  by 
UTTs  or  similar  entities  that  invest  in 
individual  series  of  an  index  fimd.^ 

Each  series  of  such  an  investment 
company  (each  a  “Fund")  is  designed  to 
provide  investment  results  that 
substantially  correspond  to  the  price 
and  yield  performance  of  a  specific 
component  of  the  FT-Actuaries  World 
Index.  The  initial  nine  series  of  Fimds 
will  be  based  on  the  following  FT- 
Actuaries  WotM  Indices:  Australia; 
France;  Germany;  Hong  Kong;  Italy; 
Japan;  South  AMca;  United  IQngdom; 
and  the  United  States.* 

The  FT-Actuaries  World  Indices 

DBSC,  the  adviser  to  the  Fimds,  has 
provided  the  Exchange  with  the 
following  description  of  the  FT- 
Actuaries  World  Indices. 

Establishing  an  Index 

The  FT-AWI  are  jointly  compiled  by 
The  Financial  Times  Limited,  Goldman, 


^The  specific  character  or  structure  of  the 
Securities  will  be  determined  based  on.  amoiig 
other  things,  the  t3rpe8  of  exemptive  relief  the 
product  sponsors  receive  from  the  Commission 
with  respect  to  issues  arising  under  the  Investment 
Company  Act  of  1940.  The  manner  in  which  the 
Securities  will  be  listed  and  traded  on  the  Exchange 
will  be  the^ame  regardless  of  the  structure  chosen. 
For  ease  of  reference  throughout  this  filing  the  term 
“Fund”  will  refer  either  to  each  series  of  the  open 
end  management  investment  company  that  will  be 
trading  on  the  Exchange  (in  a  fund-only  structure) 
or  to  each  series  of  the  open  end  management 
investment  company  that  will  be  underlying  a  UTT 
(in  a  dual  FundAlTF  structure). 

*The  actual  cemponents,  component 
capitalization,  and  ctHnponent  weightings  fm  each 
series  were  submitted  as  part  of  a  Form  N-IA 
registration  statement  of  Hie  CountryBaskets  Index 
Fund,  Inc.  under  the  Securities  Act  of  1933  and  the 
Investment  Company  Act  of  1940.  Registration  Nos. 
33-85710;  811-8734. 


Sachs  &  Co.,  and  NatWest  Securities 
Limited,  in  conjimction  with  the 
Institute  of  Actuaries  (together,  the 
“Consortium").  The  aim  of  the 
Consortium  is  to  create  and  maintain  a 
series  of  high  quality  equity  indices  for 
use  by  the  global  investment 
community.  Specifically,  the 
Consortium  seeks  to  establish  and 
maintain  the  FT-AWI  so  that  with 
respect  to  their  corresponding  markets, 
they  are  comprehensive,  consistent, 
flexible,  accurate,  investible,  and 
representative. 

The  World  Index  Policy  Committee 
(“WIPC")  makes  all  policy  decisions 
concerning  the  FT-AWI,  including: 
objectives;  selection  criteria;  liquidity 
requirements;  calculation 
methodologies;  and  the  timing  and 
disclosure  of  additions  and  deletions. 
The  WIPC  makes  those  decisions  in  a 
manner  that  is  consistent  with  the  stated 
aims  and  objectives  of  the  Consortium. 

In  gmieral,  the  WIPC  aims  for  a 
minimum  of  70  percent  coverage  of  the 
aggregate  value  of  all  domestic 
exchange-listed  stocks  in  every  country, 
region  and  sector  in  which  it  maintains 
an  index. 

The  WIPC  consists  of:  One 
representative  of  each  Consortium 
member;  one  member  nominated  by 
each  of  the  parties  as  representing  an 
actual  or  prospective  main  user  group  of 
the  World  Indices;  a  Chairman  and 
additional  member  who  are  members  of 
the  Institute  of  Actuaries  or  the  Facility 
of  Actuaries. 

A  country  must  satisfy  the  following 
criteria  for  the  WIPC  to  include  it  in  the 
FT-Actuaries  World  Indices:  (1)  Direct 
equity  investment  by  non-nationals 
must  be  permitted;  (2)  accurate  and 
timely  data  must  be  available;  (3)  no 
significant  exchange  controls  should 
exist  that  would  prevent  the  timely 
repatriation  of  capital  or  dividends;  (4) 
significant  international  investor 
interest  in  the  local  equity  market  must 
have  been  demonstrated;  and  (5) 
adequate  liquidity  must  exist. 

S^urities  in  the  FT-AWI  are  subject 
to  the  following  “investibility  screens": 

(1)  Secimties  comprising  the  bottom 
five  percent  of  any  market’s 
capitalization  are  excluded;  (2) 
seciuities  must  be  eligible  to  be  owned 
by  foreign  investors;  (3)  25  percent  or 
more  of  the  full  capitalization  of  eligible 
securities  must  be  publicly  available  for 
investment  and  not  in  the  hands  of  a 
single  party  or  parties  “acting  in 
concert”;  and  (4)  securities  that  fail  to 
trade  for  more  than  15  business  days 
within  each  of  two  consecutive  quarters 
are  excluded. 

The  WIPC  seeks  to  select  constituent 
stocks  that  captiue  85  percent  of  the 


equity  that  remains  available  in  any 
market  (known  as  the  “investible  . 
imiverse")  after  applying  the 
investibility  screens.  Securities  are 
selected  with  regard  to  economic  sector 
and  market  capitalization  to  make  the 
FT-AWI  component  highly 
representative  of  the  overall  economic 
sector  make-up  and  market 
capitalization  distribution  of  the 
investible  universe  of  a  market. 

Maintaining  an  Index 

The  WIPC  may  add  securities  to  the 
FT-AWI  for  any  of  the  following 
reasons:  (1)  The  addition  would  make 
the  economic  sector  make-up  and 
market  capitalization  distribution  of  the 
FT-AWI  component  more 
representative  of  its  investible  imiverse; 

(2)  a  non-constituent  secimty  has  gained 
in  importance  and  replaces  an  existing 
constituent  security  under  the  rules  of 
review  established  by  the  WIPC;  (3)  the 
FT-AWI  component  represents  less 
than  its  targeted  percentage  of  the 
capitalization  of  its  investible  universe 
(usually  in  cases  where  the  investible 
universe  has  grown  faster  than  the 
corresponding  FT-AWI  component);  (4) 
a  new,  eligible  security  becomes 
available  whose  total  capitalization  is 
one  percent  or  more  of  the  current 
capitalization  of  the  relevant  FT-AWI 
component;  (5)  an  existing  constituent 
“spin  off’  a  part  of  its  business  and 
issues  new  equity  to  the  existing 
shareholders;  or  (6)  changes  in 
investibility  factors  lead  to  a  stock 
becoming  eligible  for  inclusion  and  that 
stock  now  qualifies  on  other  grovmds. 

The  WIPC  may  adjust  the  FT-AWI  for 
any  of  the  following  reasons:  (1)  The 
component  comprises  too  high  a 
percentage  of  its  representative 
universe;  (2)  a  review  hy  the  WIPC 
shows  that  a  constituent  security  has 
declined  in  importance  and  should  be 
replaced  by  a  non-constituent  security; 

(3)  the  deletion  of  a  security  that  has 
declined  in  importance  would  make  the 
FT-AWI  component  more 
representative  of  the  economic  make-up 
of  its  investible  vmiverse;  (4) 
circumstances  regarding  investibility 
and  free  float  change,  causing  the 
constituent  security  to  fail  the  FT-AWI 
screening  criteria;  (5)  an  existing 
constituent  security  is  acquired  by 
another  entity;  or  (6)  the  stock  has  been 
suspended  from  trading  for  a  period  of 
more  than  ten  working  days.  C^nerally, 
but  not  in  all  cases,  changes  resulting 
from  review  by  the  WIPC  occur  at  the 
end  of  a  calendar  quarter.  Changes 
resulting  from  merger  or  “spin-off” 
activity  will  be  effectuated  as  soon  as 
practicable. 
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Calculation  and  Dissemination  of  an 
Index 

The  FT-AWI  are  calculated  through 
widely  accepted  mathematical  formulae, 
with  the  effect  that  the  indices  are 
weighted  arithmetic  averages  of  the 
price  relatives  of  the  constituents — as 
produced  solely  by  changes  in  the 
marketplace — adjusted  for  intervening 
capital  changes.  The  FT-AWI  are  base- 
weighted  aggregates  of  the  initial  market 
capitalization,  the  price  of  each  issue 
being  weighted  by  the  number  of  shares 
outstanding,  modified  to  reflect  only 
those  shares  outstanding  that  are 
eligible  to  be  owned  by  foreign 
investors. 

For  each  constituent  seouity,  the 
implied  annual  dividend  is  divided  by 
260  (an  accepted  approximation  for  the 
number  of  business  days  in  a  calendar 
year).  This  dividend  is  then  reinvested 
daily  according  to  standard  actuarial 
calculations.  Distributions  affect 
adjustments  to  the  base  capital  or  the 
price  per  share  in  accordance  with 
prescribed  FT-AWI  standards.  The 
indices’  values  and  related  performance 
figines  for  various  periods  of  time  are' 
calculated  daily  and  are  disseminated  to 
the  public.® 

The  FT-AWI  are  valued  in  the  terms 
of  local  currency,  U.S.  dollars,  and  U.K. 
pounds  sterling,  thereby  allowing  the 
effect  of  currency  value  on  the  index 
value  to  be  measured.  Changes  to  the 
indices  are  annoimced  as  soon  as 
possible,  and  on  Mondays  the  Financial 
Times  publishes  a  list  of  changes  to 
each  index  implemented  during  the 
previous  week,  if  any.  The  FT-AWI  are 
calculated  once  a  day  on  weekdays 
when  one  or  more  of  the  constituent 
markets  are  open;  the  indices  are 
syndicated  and  published  in  the 
financial  sections  of  several  newspapers 
worldwide.  FT-AWI  data  also  may  be 
purchased  electronically. 

Distribution  of  the  Securities 

The  Securities  will  be  distributed  in 
transactions  with  the  Fimd  through 
“Creation  Transactions.”  To  effect  a 
Creation  Transaction  in  the  Fund-only 
structure,  a  person  would  buy  Fimd 
shares  from  the  Fund  at  their  net  asset 
value  (“NAV”)  next  computed.  The 
sales  will  be  in  “Creation  Unit”  size 
aggregations  in  exchange  for  a  deposit 
(“Deposit”)  of  Index  Securities  (a  “Fund 
Basket”)  and  a  specified  amount  of  cash 
sufficient  to  equal  the  NAV  of  such 
shares. 

Securities  in  Creation  Unit  size 
aggregations  only  may  be  redeemed,  at 


■  The  responsibility  for  collecting,  calculating, 
and  transmitting  the  index  data  is  split  between 
Goldman  Sachs  and  NatWest  Securities. 


NAV,  generally  for  an  in-kind 
distribution  of  Index  Securities 
comprising  the  Fund  shares,  plus  a  cash 
payment.  A  Creation  Unit  size  of  Fund 
shares  will  represent  securities  with 
approximately  $2  to  $5  million  in 
market  value.  The  Creation  Unit  would 
be  disaggregated  into  the  individual 
Securities  that  would  trade  on  the 
Exchange.  For  the  nine  initial 
CountryBasket  Securities,  there  would 
be  the  following  n\unber  of  Securities 
per  Creation  Unit: 

Australia .  75,000 

France .  100,000 

Germany .  100,000 

Hong  Kong  .  75,000 

Italy .  75,000 

Japan . 100,000 

South  Africa .  75,000 

United  Kingdom  .  100,000 

United  States . 100,000 

To  effect  a  Creation  Transaction  in  the 
Fund/UTT  structure,  a  person  would  buy 
a  Fimd  Share  (or  fractional  share)  in 
exchange  for  the  Deposit.  Each  lOT 
would  invest  solely  in  shares  of  a 
specified  series  of  the  Fund,  and  would 
offer  one  “redeemable  tmit  of  beneficial 
interest”  (a  “Redeemable  Unit”)  in 
exchange  for  each  Fund  share  or 
firactional  share.  The  Redeemable  Unit 
would  be  the  functional  equivalent  of 
the  Creation  Unit  in  the  Ftmd-only 
structure. 

The  owner  of  a  Redeemable  Unit 
could  separate  that  unit  into  a  specific 
number  of  identical  fractional  non- 
redeemable  subunits  that  would 
constitute  the  Secmities  traded  on  the 
Exchange.  As  with  the  Fund-only 
structure,  for  example,  in  the  case  of  the 
Germany  CoimtryBasket  Trust  there 
would  be  100,000  Securities  per 
Redeemable  Unit.  These  Secvurities 
could  be  recombined  into  Redeemable 
Units  and  then  redeemed,  at  NAV,  for 
the  appropriate  number  of  Fimd  shares. 
In  turn,  the  Fund  shares  could  be 
redeemed  for  the  Index  Securities  and 
cash.  The  Securities  would  not  be 
redeemable  other  than  in  Creation  Unit 
aggregations. 

Regardless  of  the  structure  used,  there 
may  be  an  initial  distribution  period  of 
Fund  shares  lasting  from  one  to  a  few 
weeks.  During  this  period,  the  principal 
underwriter  or  distributor 
(“Distributor”)  directly  or  through 
soliciting  dealers  would  accept 
subscriptions  to  purchase  Fund  shares. 
In  the  dual  Fund/UIT  structure,  orders 
also  would  be  accepted  to  exchange 
Fund  shares  for  Redeemable  Units  and 
to  separate  such  units  into  tradeable 
Securities.  Therefore,  the  offering  would 
be  continuous. 


Exchange  Trading  of  Units 

The  proposed  listing  criteria  provide 
flexible  standards  for  the  listing  of 
Units.  Before  commencing  trading,  the 
Exchange  will  require  that  there  ^  at 
least  300,000  tradeable  Units 
outstanding,  representing,  for  the  nine 
series  encompassed  by  this  filing,  at 
least  three  or  four  Creation  Units.  The 
Exchange  will  consider  the  suspension 
of  trading  and  the  delisting  of  a  series 
of  Units  if: 

•  After  the  first  year  of  trading,  there 
are  fewer  than  50  record  or  beneficial 
holders  of  the  Units  for  30  or  more 
consecutive  trading  days; 

•  The  value  of  the  underlying  index 
or  portfolio  of  securities  is  no  longer 
calculated  or  available;  or 

•  There  occurs  another  event  that 
makes  further  dealings  in  the  Units  on 
the  Exchange  inadvisable. 

Dealing  in  Units  on  the  Exchange  will 
be  conducted  pursuant  to  the 
Exchange’s  general  agency-auction 
trading  rules.  The  Exchange’s  general 
dealing  and  settlement  rules  would 
apply,  including  its  rules  on  clearance 
and  settlement  of  securities  transactions 
(see  NYSE  Rules  45  through^96).  Other 
Exchange  equity  rules  and  procedures, 
such  as  the  Exchange’s  equity  margin 
rules,  would  apply.®  Unless  the 
prospectus  for  a  specific  Security  states 
otherwise,  the  Units  trading  on  the 
Exchange  will  have  one  vote  per  share; 
however,  as  with  other  secmities  issued 
by  registered  investment  companies, 
there  will  not  be  a  “passthrough”  of  the 
voting  rights  on  the  actual  index 
securities  held  by  a  fund  or  directly  or 
indirectly  by  a  trust. 

With  respect  to  specialist  dealings. 
Exchange  Rule  460  precludes  certain 
business  relationships  between  an 
issuer  and  the  specialist  in  the  issuer’s 
securities.  This  could  be  interpreted  to 
prevent  a  specialist  from  entering  into 
Creation  Transactions  or  redeeming 
Securities  or  Redeemable  Units  from  the 
issuer.  However,  such  market  activities 
could  enhance  liquidity  in  the  Units 
and  facilitate  the  specialist’s  market¬ 
making  responsibilities.  In  addition, 
since  the  specialist  will  be  able  to 
engage  in  Creation  Transactions  and 
redemptions  only  according  to  the  same 
terms  and  conditions  as  every  other 
investor  (and  only  at  NAV),  the 
Exchange  believes  that  there  is  no 
potential  for  abuse. 


■With  respect  to  margin,  the  Exchange  will  be 
requesting  t^t  the  Commission’s  Division  of 
Market  Regulation  grant  "no  action”  relief  with 
respect  to  section  ll(dKl)  of  the  Act,  as  amended, 
and  Rules  lldl-1  and  lldl-2  thereunder  with 
respect  to  the  extension  of  credit  to  customers  on 
a  security  that  is  part  of  a  new  issue. 
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The  Exchange  is  thus  proposing 
amendments  to  Rule  460  to  permit 
specialists  to  engage  in  these  types  of 
transactions  if  such  transactions  would 
facilitate  the  maintenance  of  a  fair  and 
orderly  market  in  the  Security. 

However,  any  Creation  Transactions  in 
which  the  specialist  engages  will  have 
to  be  eHected  through  the  Distributor, 
and  not  directly  with  the  issuer.  This 
requirement  will  make  clear  that  the 
specialist  is  purchasing  Units  in 
Qnation  Unit  size  only  to  facilitate 
normal  specialist  trading  activity. 

With  respect  to  investor  disclosure, 
the  Exchange  notes  that,  pursuant  to  the 
requirements  of  the  Securities  Act  of 
1933,  as  amended  (“1933  Act’*),  all 
investors  in  CountryBaskets  will  receive 
a  prospectus  regarding  the  Securities. 
B^use  the  Securities  will  be  in 
continuous  distribution,  the  prospectus 
delivery  requirements  of  the  1933  Act 
will  apply  to  all  investors  in 
CountryBaskets.  However,  it  is  possible 
that  an  exemption  from  the  prospectus 
delivery  requirement  may  be  obtained  at 
some  point  in  the  future,  either  with 
respect  to  these  Seciuities  or  other  Units 
listed  on  the  Exchange.  In  the  event  of 
such  an  exemption,  the  Exchange  will 
discuss  with  the  Commission  sta^  the 
appropriate  level  of  disclosure  that 
should  be  required  with  respect  to  the 
Units  being  listed,  and  will  file  any 
necessary  rule  change  to  provide  for 
such  disclosure. 

Upon  the  initial  listing  of  any  class  of 
Units,  the  Exchange  will  also  issue  a 
circular  to  its  membership  explaining 
the  unique  characteristics  and  risks  of 
this  type  of  security.  That  circular, 
among  other  things,  will  inform  member 
organizations  of  their  responsibilities 
under  Exchange  Rule  405  (“know  your 
customer  rule”)  with  respect  to 
transactions  in  the  Securities.  The 
circular  also  will  inform  member 
organizations  of  their  responsibility  to 
deliver  a  prospectus  to  investors. 

With  respect  to  trading  halts,  the 
trading  of  Units  would  1%  halted,  along 
with  the  trading  of  all  other  listed 
stocks,  in  the  event  the  “circuit  breaker” 
thresholds  of  Exchange  Rule  SOB  are 
reached.  In  addition,  the  Exchange  will 
consider  halting  the  trading  in  any 
series  of  Units  if  necessary  to  maintain 
a  fair  and  orderly  market  in  the  Units. 
For  example,  the  Exchange  would 
consider  halting  the  trading  in  a  series 
of  Units  if  trading  has  been  halted  or 
suspended  in  the  primary  market  for 
sto^  representing  a  significant 
percentage  (such  as  20  percent)  of  the 
value  of  the  tmderlying  stock  index  or 
portfolio. 

Finally,  while  equity  seciuities  traded 
on  tbe  Exchange  must  be  certificated. 


the  Exchange  is  proposing  that  Units 
trade  either  in  certificated  form  or  solely 
through  the  use  of  a  global  certificate. 

The  use  of  the  global  certificate  would 
have  to  be  consistent  with  1 501.02(B)  of 
the  Manual,  which  imposes  conditions 
on  the  use  of  global  certificates  for 
bonds.  Permitting  the  use  of  global 
certificates  would  be  consistent  with 
expediting  the  processing  of 
transactions  in  Units  and  would 
minimize  the  costs  of  engaging  in 
tremsactions  in  these  securities. 

The  Exchange  believes  that  its 
proposal  is  consistent  with  Section  6(b) 
of  the  Act.  Specifically,  the  Exchange 
believes  that  its  proposal  is  consistent 
with  the  objectives  of  Section  6(b)(5)  of 
the  Act  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  hiuden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  1934 
Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

m.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  di^pproved. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washin^on,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tbat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  orgemization.  All  submissions 
should  refer  to  File  No.  SR-NYSE-95- 
23  and  should  be  submitted  by  August 
29, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  95-19522  Filed  8-7-95;  8:45  am) 
BILLINQ  CODE  SOKMtI-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

August  1, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treastuy  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Btueau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  Number:  1512-0222. 


^  17  Cmi  200.30-3(a)(12)  (1994). 
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Form  Number:  ATF  F  5640.2. 

Type  (^Review:  Extensiou. 

Title:  Offer  in  Compromise  of  Liability 
Incurred  Under  tbe  Federal  Alcohol 
Administration  Act, 

Description:  Persons  who  have 
committed  violations  of  the  Federal 
Alcohol  Administratnm  IFAA)  Act  may 
submit  an  offer  in  compromise.  The 
offer  is  a  request  by  the  party  in 
violation  to  compromise  penalties  for 
the  violation  in  heu  of  civil  or  criminal 
^actioiL  ATF  F  5640.2  identifies  the 
violation^)  te  he  compromised  by  the 
person  committing  them,  and  the 
amount  of  the  offer,  plus  a  )ustification 
for  acceptance  ef  the  offer. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 

12. 

Estimated  Burden  Hours  Per 
Respondent:  2  hoiurs. 

Frequency  of  Response:  Om  occasion. 

Estimated  Total  Reporting  Burden:  24 
hours. 

Clearance  Officer:  Robert  N.  Hogarth 
{202)  927-6930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200, 650 
Massachusetts  Avenue, 
N.W.,Washmgt(m,  DC  20226. 

OMB  Reviewer:  Milo  SunderhaUf 
(202)  395—7340,  Office  of  Management 
and  Bucket,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC205(». 

Lois  K.  HeUand, 

Departmental  Report  Management  Officer. 
(FR  Dog.  95-19455  Piled  8-7-95;  8:45  am) 
BIUJNO  CODE  4eM-*1-P 


Public  Information  Colloction 
Requirements  Submitted  to  0MB  for 
Review 

July  31, 1995. 

The  Department  of  Treasury  has 
submittea  the  following  public 
information  collection  requirements)  to 
0MB  for  review  and  clearance  under  the 
Paperworic  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submissionCs)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Departmental  Offices/Disclosure 
Services 

OMB  Number:  1505-0065. 

Form  Number:  None. 

Tme  of  Review:  Extension. 

Title:  ravacy  Act — ^Form  of  Request 
for  Notification  of  Whether  a  Record 


Exists,  Form  of  Request  to  Amend 
Recmds,  Form  of  Request  for  Appeal  ef 
Refusal  to  Ameiul  Recmds 

Description:  This  ccdlection  pertains 
to  requests  for  records  pursuant  to  the 
Privacy  Act.  The  Privacy  Act  provides 
that  a  U.S.  citizen  or  resident  alien  may 
seek  access  or  amendment  to  their 
records  or  any  information  pertaining  to 
them  maintained  in  a  system  of  reco^ 
and  referenced  by  name  or  personal 
identifier. 

Respondents:  individuals 
households. 

Estimated  Number  of  Responderds: 
4321. 

Estimated  Burden  Hours  Per 
Response:  1  hour. 

Frequency  of  Response:  Voluntarily  as 
required. 

Estimated  Total  Reporting  Burden: 
4,821  hours. 

OMB  Number:  1505-0066. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  FOIA — Form  of  Request  for 
Information  and  Appeal  of  Denial, 
Waiver  of  Fees. 

Description:  This  collection  requests 
information  piirsuit  to  the  Freedom  of 
Information  Act  (FOIA).  The  public 
submits  FOIA  requests  in  writing, 
signed  by  requester,  which  reasonably 
describes  records,  agrees  to  pay  for 
search,  review  and  di^fication  or  states 
up  to  what  mnount  will  be  paid,  states 
whether  copies  are  request^  or 
inspection  of  records  is  preferred. 

Respondents:  Individuals  or 
households.  Business  m  other  for-profit, 
Not-fm-profit  institutions.  Farms,  State, 
Local  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
61,013. 

Estimated  Burden  Hours  Per 
Response:  45  minutes. 

Frequency  of  Response:  Volimtarily  as 
required. 

Estimated  Total  Reporting  Burden: 
45,760  hours. 

Clearance  Officer:  Lois  K.  Holland 
(202)  622-1563,  Departmental  Offices, 
Room  2110, 1425  New  York  Avenue, 
N.W., Washington,  DC  20220. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  95-19453  Filed  8-7-95;  8:45  am) 
BILUNQ  cooe  48ia-as-p 


Public  information  Coliection 
Rsqatrsments  Submitted  to  OMB  for 

August  1. 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 

Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Financial  Management  Service  (FMS) 

OMB  Number:  1510-0004. 

Form  Number:  FMS  285-A, 

Type  of  Review:  Extension. 

Title:  Schedule  of  Excess  Risks. 

Description:  Listing  of  excess  risks 
written  or  assiuned  by  Treasury  certified 
companies  showing  compliance  with 
Treasury  Regulations  to  assist  Treasury 
in  determining  solvency  of  certified' 
companies  for  the  benefit  of  writing 
Federal  surety  bonds. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
Applications — 40;  Renewals — 3^12. 

Estimated  Burden  Hours  Per 
Response:  26  hours. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden: 
25,760  hours. 

OMB  Number:  1510-0047. 

Form  Number:  TfS  2211. 

Type  of  Review:  Extension. 

Title:  List  of  Data. 

Description:  Information  is  collected 
from  insurance  companies  to  provide 
Treasury  with  a  basis  for  determining 
acceptability  of  insurance  companies 
applying  for  a  Certificate  of  Authority  to 
write  or  reinsure  Federal  surety  bonds. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
25. 

Estimated  Burden  Hours  Per 
Response:  18  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
450  hours. 

OMB  Number:  1510-0061. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Cash  Management  Improvement 
Act  (CMIA)  Aimual  Report  and  Direct 
Cost  Claim  Report. 

Description:  States  and  territories 
must  report  interest  owed  to  and  from 
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the  Federal  Government  for  major 
Federal  assistance  programs  on  an 
aimual  basis.  The  data  is  used  by 
Treasury  and  other  Federal  agencies  to 
verify  State  interest  claims,  to  assess 
Federal  and  State  cash  management 
practices  and  to  exchange  amounts  of 
interest  owed. 

Respondents:  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 

56. 

Estimated  Burden  Hours  Per 
Response:  500  hoiirs. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
28,000  hours. 

Clearance  Officer:  Jacqueline  R.  Perry 
(301)  344-8577,  Financial  Management 
Service,  3361-L  75th  Avenue,  handover, 
MD  20785. 

OMB  Reviewer:  Milo  Simderhauf 
(202)  395—7340,  Office  of  Management 
and  Budget,  Room  10226,  New 


Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer 
[FR  Doc.  95-19454  Filed  8-7-95;  8:45  am) 
ULUNQ  CODE  4810-3S-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

July  20, 1995. 

The  Department  of  Treasiuy  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Biueau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 


Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0162. 

Form  Number:  IRS  Form  4136. 

Type  of  Review:  Revision. 

Title:  Credit  for  Federal  Tax  Paid  on 
Fuels. 

Description:  Internal  Revenue  Code 
(IRC)  Section  34  allows  a  credit  for 
Federal  excise  tax  for  certain  fuel  uses. 
This  form  is  used  to  figure  the  amoimt 
of  income  tax  credit.  The  data  is  used 
to  verify  the  validity  of  the  claim  for  the 
type  of  nontaxable  or  exempt  use. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households.  Not- 
for-profit  institutions.  Farms,  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  831,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Form 

Recordkeeping 

Preparing  and 
sending  the  form 
to  tro  IRS 

4186  .  . : . 

48  min  . 

1  hr. 

4186  (I  in«  1)  . 

99  min  . 

1  hr. 

4186{lin«!>j  . 

99  min 

1  hr. 

4186  (1  inA  8)  . 

14  min  . 

0  hr. 

4186(lin«4j  . 

1  hr.,  96  min  . 

1  hr. 

4186  (lin«6)  . : . 

1  hr.,  55  min 

2  hr. 

4186(1  inA  6) 

1  hr.,  66  min 

2  hr. 

4136  (1  irv*  7)  ,  . ■ .  . 

9  hr,  98  min  . 

2  hr. 

4186  (1  inA  6)  . . . 

58  min  . . . . 

1  hr. 

4186(1  inA  9) 

66  min  . 

1  hr. 

4186  (1  inA  lh) 

1  hr  ,  19  min 

1  hr. 

4186  (1  inA  11)  . 

66  min  . 

1  hr. 

4136  (Line  12) . . . 

14  min . 

Ohr. 

Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  2,886,100  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Simderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  95-19457  Filed  8-7-95;  8:45  am) 
BHJJNQ  CODE  4830-01-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

July  31, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue  NW.,  yVashington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0191. 

Form  Number:  IRS  Form  4952. 

Type  of  Review:  Extension. 


Title:  Investment  Interest  Expense 
Deduction. 

Description:  Form  4952  is  used  by 
taxpayers  who  paid  or  accrued  interest 
on  money  borrowed  to  purchase  or  carry 
investment  property.  The  form  is  used 
to  compute  the  allowable  deduction  for 
interest  on  investment  indebtedness  and 
the  information  obtained  is  necessary  to 
verify  the  amoimt  actually  deducted. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  800,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 13  min. 

Learning  about  the  law  or  the  form — 
15  min. 

Preparing  the  form — 21  min. 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 10  min. 

Frequency  of  Response:  Annually. 
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Estimated  Total  Reporting/ 
Recordkeeping  Burden:  792,000  hours. 
OMB  Number:  1545-0790. 

Form  Number:  IRS  Form  8082. 

Twe  of  Review:  Extension. 

Title:  Notice  of  Inconsistent 
Treatment  or  Amended  Retvim 
(Administrative  Adjustment  Return 
(AAR)). 

Description:  IRC  sections  6222  and 
6227  require  partners  to  notify  IRS  by 
filing  Form  8082  when  they  (1)  treat 
partnership  items  inconsistent  with  the 
partnership’s  treatment  (6222),  and  (2) 
change  previously  reported  partnership 
items  (6227).  Sections  6244  and  860F 
extend  this  requirement  to  shareholders 
•  of  S  corporations  and  residuals  of 
REMICs. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 

Farms. 

Estimated  Number  of  Respondents: 
10,600. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 4  hours,  18  minutes. 
Learning  about  the  law  or  the  form — 
24  minutes. 

Preparing  and  sending  the  form  to  the 
IRS — 29  minutes. 

Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  55,014  hours. 
OMB  Number:  1545-0798. 

Regulation  ID  Number:  26  CFR 

31.6001- 1,  26  CFR  31.6001-2,  26  CFR 

31.6001- 3,  26  CFR  31.6001-5,  and  26 
CFR  31.6001-6. 

Type  of  Review:  Extension. 

Title:  26  CFR  31.6001-1  Records  in 
General,  26  CFR  31.6001-2  Additional 
Records  under  FICA;  26  CFR  31.6001- 
3,  Additional  Records  Under  Railroad 
Retirement  Tax  Act,  26  CFR  31.6001-5 
Additional  Records  in  Connection  with 
Collection  of  Income  Tax  at  Source'on 
Wages;  26  CFR  31.6001-6  Notice  by 
District  Director  Requiring  Returns, 
Statements,  or  the  Keeping  of  Records. 

Description:  Internal  Revenue  Code 
(IRC)  section  6001  requires,  in  part,  that 
every  person  liable  for  tax,  or  for  the 
collection  of  that  tax  keep  such  records 
and  comply  with  such  rules  and 
regulations  as  the  Secretary  may  firom 
time  to  time  prescribe.  26  CFR  31.6001 
has  special  application  to  employment 
taxes.  These  records  are  needed  to 
ensure  compliance  with  the  Code. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households.  Not- 
for-profit  institutions.  Farms,  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Recordkeepers: 
5,676,263. 

Estimated  Burden  Hours  Per 
Recordkeeper: 


For  domestic  employers — 1  hour,  44 
minutes. 

For  agricultural  employers — 1  hour, 

48  minutes. 

For  railroad  employers — 12  hours,  20 
minutes. 

For  all  other  employers — 6  hours,  5 
minutes. 

Frequency  of  Response:  Other. 
Estimated  Total  Recordkeeping 
Burden:  30,273,950  hours. 

OMB  Number:  1545-0810. 

Regulation  ID  Number:  LR-2013  (T.D. 
7533)  Final. 

Type  of  Review:  Extension. 

Title:  Time  for  Filing  Retvuns  and 
Other  Documents. 

Description:  This  regulation  tells  a 
taxpayer  where  in  the  regulations  the 
dates  for  filing  returns  and  other 
docmnents  may  be  foimd  if  the  dates  are 
not  specified  by  statute.  The 
information  is  used  to  avoid  or  establish 
the  existence  of  a  failrue  to  file  penalty. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions.  Farms,  State, 
Local  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
12,417. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Other  (as 
requii^). 

Estimated  Toted  Reporting  Burden: 
3,104  hours. 

OMB  Number:  1545-1043. 

Form  Number:  IRS  Notice  88-30  and 
IRS  Notice  88-132. 

Type  of  Review:  Revision. 

Title:  Diesel  Fuel  and  Aviation  Fuel 
Taxes  Imposed  at  Wholesale  Level 
(Notice  88-30),  Diesel  and  Aviation 
Fuel  Taxes;  Rules  Effective  1/1/89 
(Notice  88-132). 

Description:  Producers  of  aviation  fuel 
must  be  registered  by  the  IRS  to  sell  the 
fuel  tax  free.  Producers  must  also  obtain 
certifications  fit>m  their  tax-fioe  buyers. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions.  Farms, 
State,  Local  or  Tribal  Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  ^  ,500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  hour,  6 
minutes. 

Frequency  of  Response:  Quarterly. 
Estimated  Total  Reporting  Burden: 
3,850  hours. 

OMB  Number:  1545-1205. 

Form  Number:  IRS  Form  8826. 

Type  of  Review:  Revision. 

Title:  Disabled  Access  Credit. 
Description:  Code  section  44  allows 
eligible  small  businesses  to  claim  a 
nonrefundable  income  tax  credit  of  50% 
of  the  amoimt  of  eligible  access 


expenditiues  for  any  tax  year  that 
exceed  $250  but  do  not  exceed  $10,250. 
Form  8826  figures  the  credit  and  the  tax 
limit. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households, 

Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  50,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping— 4  hours,  18  minutes. 

Learning  about  the  law  or  the  form — 
47  minutes. 

Preparing  and  sending  the  form  to  the 
IRS — 54  minutes. 

Frequency  of  Response:  Aimually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  299,500  hours. 

OMB  Number:  1545-1292. 

Regulation  ID  Number:  PS-101-90 
and  PS-97-91  (Final). 

Type  of  Review:  E)rtension. 

Title:  Enhanced  Oil  Recovery  Credit. 

Description:  The  regulation  provides 
guidance  concerning  the  costs  subject  to 
the  enhanced  oil  recovery  credit,  the 
circumstances  under  which  the  credit  is 
available,  and  procedures  for  certifying 
to  the  Internal  Revenue  Service  that  a 
project  meets  the  requirements  of 
section  43(c)  of  the  Internal  Revenue 
Code. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 

Estimated  Number  of  Respondents: 
20. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
1,460  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget.  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  95-19458  Filed  8-7-95;  8:45  am] 
■ILUNQ  COM  4S3(M>1-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

July  31. 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
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subinission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  1X3  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0099. 

Form  Number:  IRS  Form  1065, 
Schedule  D,  Schedule  K-1,  Schedule  L, 
Schedule  M-1,  and  Schedule  M-2. 


Type  of  Review:  Revision. 

Title:  U.S.  Partnership  Return  of 
Income  (1065);  Capital  Gains  and  Losses 
(Schedule  D);  Partner’s  Share  of  Income, 
Credits,  Deductions,  etc.  (Schedule  K- 
1);  Balance  Sheets  (Schedule  L); 
Reconciliation  of  Income  (Loss)  pe. 
Books  With  Income  (Loss)  per  Return 
(M-1):  and  Analysis  of  Partners’  Capital 
Accounts  (M-2). 

Description:  Internal  Revenue  Code 
(IRC)  section  6031  requires  partnerships 
to  file  retvums  that  show  gross  income 
items,  allowable  deductions,  partners’ 


names,  addresses,  and  distribution 
shares,  and  other  information.  This 
information  is  used  to  verify  correct 
reporting  of  partnership  items  and  for 
general  statistics. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 
Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,513,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Form 

/ 

Recordkeeping 

Learning  about  the 
law  or  the  form 

Preparing  the  form 

Copying,  Assenrv 
bling,  emd  sending 
the  form  to  the  IRS 

1065  . 

38  hr  ,  .S3  min  . 

10  hr  ,  47  min  . 

3.S  hr  ,  94  min  . 

4  hr.,  1  min. 

Sch.  D . . . 

5  hr.,  30  min . 

1  hr.,  41  min . 

1  hr.,  51  min. 

Sch.  K-1  . 

25  hr.,  7  min . 

9  hr.,  2  min . 

9  hr.,  51  min. 

Sch.  L  . . . 

15  hr.,  32  min . 

6  min  . 

22  min. 

Sch.  M-1  . 

3  hr.,  21  min . 

1?  min  . 

16  min. 

Sch.  M-2  . 

2  hr.,  52  min . v— • 

6  min  . 

9  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  872,366,670 
hours. 

OMB  Number:  1545-0865. 

Form  Number:  IRS  Form  8264. 

Type  of  Review:  Extension. 

Title:  Application  for  Registration  of  a 
Tax  Shelter. 

Description:  Organizers  of  certain  tax 
shelters  are  required  to  register  them 
with  the  IRS  using  Form  8264.  (Other 
persons  may  have  to  register  the  tax  ^ 
shelter  if  the  organizer  doesn’t.)  We  use 
the  information  to  give  the  tax  shelter  a 
registration  niunber.  Sellers  of  interests 
in  the  tax  shelter  furnish  the  number  of 
investors  who  report  the  number  on 
their  tax  returns. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 33  hr.,  14  min. 

Learning  about  the  law  or  the  form — 

2  hr.,  35  min. 

Preparing,  copying,  assembling,  and 
sending  the  form  to  the  IRS — 3  hr., 
14  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  39,060  hours. 

OMB  Number:  1545-1051. 

Regulation  ID  Number:  INTL-29-91 
Final. 

Type  of  Review:  Extension. 

Title:  Computation  and 
Characterization  of  Income  and  Earnings 
and  Profits  under  the  Dollar 


Approximate  Separate  Transactions 
Method  of  Accounting  (DASTM). 

Description:  For  taxable  years  after  the 
final  regulations  are  effective,  taxpayers 
operating  in  hyperinflationary 
currencies  must  use  the  U.S.  as  their 
functional  currency  and  compute 
income  using  the  dollar  approximate 
separate  transactions  method  (DASTM). 
Small  taxpayers  may  elect  an  alternate 
method  by  which  to  compute  income  or 
loss.  For  prior  taxable  years  in  which 
income  was  computed  using  the  profit 
and  loss  method,  taxpayers  may  elect  to 
recompute  their  income  using  DASTM. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
700. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Other  (One 
time  election). 

Estimated  Total  Reporting  Burden: 
1,000  hours. 

OMB  Number:  1545-1156. 

Regulation  ID  Number:  26  CFR 
1.6001-1. 

Type  of  Review:  Extension. 

Title:  Records. 

Description:  Internal  Revenue  Code 
section  6001  requires,  in  part,  that  every 
person  liable  for  tax,  or  for  the 
collection  of  that  tax,  keep  such  records 
and  comply  with  such  rules  and 
regulations  as  the  Secretary  may  firom 
time  to  time  prescribe.  These  records  are 
needed  to  ensure  proper  compliance 
with  the  Code. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions.  Farms, 


Federal  Government,  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Recdrdkeepers: 

1. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 

Frequency  of  Response:  Other. 

Estimated  Total  Recordkeeping 
Burden:  1  hour. 

OMB  Number:  1545-1349. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Cognitive  and  Psychological 
Research. 

Description:  The  proposed  research 
will  improve  the  quality  and  data 
collection  by  examining  the 
psychological  and  cognitive  aspects  of 
methods  and  procedures  such  as: 
interviewing  processes,  forms  redesign, 
survey  and  tax  collection  technology 
and  operating  procedures  (internal  and 
external  in  nature). 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Federal  Government. 

Estimated  Number  of  Respondents: 
9,000. 

Estimated  Burden  Hours  Per 
Respondent: 

FY  1996—1  hour. 

FY  1997—1  hour. 

FY  1998—1  hour. 

Frequency  of  Resj^nse:  Other. 

Estimated  Total  neporting  Burden: 
9,000  hours. 

OMB  Number;  1545-1351. 

Form  Number:  None. 

Type  of  Review:  Revision. 

Title:  SOI  Coiroorate  Survey. 

Description:  This  is  a  request  to 
conduct  a  yearly  survey  on  a  small 
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portion  of  the  very  largest  U.S. 
corporations.  The  data  will  be  used  to 
improve  the  quality  of  the  Statistics  of 
Income’s  (SOI)  advance  tax  data.  The 
survey  will  allow  SOI  to  collect  existing 
tax  information  earlier  than  regular  IRS 
processing  currently  allows.  Advance 
tax  data  has  been  requested  by  the 
Bureau  of  Economic  Analysis,  the  Office 
of  Tax  Analysis  and  the  Joint  Committee 
on  Taxation  for  tax  analysis  purposes. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 

100. 


Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Single. 

Estimated  Total  Reporting  Burden:  50 
hours. 

OMB  Number:  1545-1420. 

Form  Number:  IRS  Form  8849. 

Type  of  Review:  Revision. 

Title:  Claim  for  Refund  of  Excise 
Taxes. 

Description:  Internal  Revenue  Code 
(IRC)  sections  6402  and  6404,  and 
sections  301.6402-2,  301.6404-1,  and 
301.6404-3  of  the  regulations  allow  for 
refunds  of  taxes  (except  income  taxes) 

Pn  minute^ 


or  refund,  abatement,  or  credit  of 
interest,  penalties,  and  additions  to  tax 
in  the  event  of  errors  or  certain  actions 
by  the  IRS.  Form  8849  is  used  by 
taxpayers  to  claim  refunds  of  excise 
taxes. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households.  Not- 
for-profit,  Farms,  Federal  Government, 
State,  Local  or  Tribal  Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  122,577. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Form 


8849  (Unes  1  &  2) 

8849  (Une  3)  . 

8849  (Une  4) . 

8849  (Une  5) . 

8849  (Une  6) . 

8849  (Une  7) . 

8849  (Une  8) . 

8849  (Une  9)  . 

8849  (Une  10) . 

8849  (Une  11) . 

8849  (Une  12) . 


X)rd- 

ping 

Learning 

Preparing 

_ 

Copying 

13 

7 

WMk 

20 

26 

1 

10 

20 

1 

10 

20 

1 

10 

20 

1 

10 

26 

1 

10 

13 

1 

10 

13 

1 

10 

20 

1 

10 

10 

13 

1 

5 

10 

0 

1 

1 

10 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
183,952  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  95-19459  Filed  8-7-95;  8:45  am] 
BILLMO  CODE  4830-01-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

July  31, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 


Treasury,  Room  2110, 1425  New  York 
Avenue  NW.,  Washington,  DC  20220. 

U.S.  Customs  Service  (CUS) 

OMB  Number:  1515-0090. 

Form  Number:  None. 

Type  o/ Review;  Extension. 

Title:  Exporter’s  Summary  of 
Exportations. 

Description:  Under  the  Exporter’s 
Summary  Procedures,  the  drawback 
claim  shall  be  supported  by  a 
chronological  list  of  exports  and  other 
required  doounentation  to  establish  the 
fact  of  exportation.  This  permits  the 
consolidation  of  claims  which 
substantially  reduces  the  paperwork 
involved. 

Respondents:  Business  or  other  for-  • 
profit.  Federal  (Jovemment. 

Estimated  Number  of  Respondents: 
3,500. 

Estimated  Burden  Hours  Per 
Respondent:  6  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
63,000  hours. 

OMB  Number:  1515-0094, 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Recordkeeping  Requirements 
for  Drawback  Claims. 

Description:  The  drawback 
regulations  provide  specific  procedures 
as  to  what  t)rpe  of  records  and  forms  are 
needed  for  compliance  with  the  law.  19 
CFR  191.22  and  191.32  detail  the 


records  which  must  be  maintained  for  3 
years  after  payment  of  drawback. 

Respondents:  Business  or  other  for- 
profit,  Federal  Cktvemment. 

Estimated  Number  of  Recordkeepers: 
7,000. 

Estimated  Burden  Hours  Per 
Recordkeeper:  12  hours. 

Frequency  of  Response:  Other. 

Estimated  Total  Recordkeeping 
Burden:  84,000  hours. 

OMB  Number:  1515-0100. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Customhouse  Brokers. 

Description:  19  CFR  Part  111  requires 
various  types  of  information  from 
Customhouse  Brokers  to  ensure 
statutory  and  regulatory  compliance. 
The  information  is  used  for  audit  and 
investigations  of  interstate  theft, 
narcotics  smuggling,  and  prevents 
persons  connected  with  organized  crime 
syndicates  from  penetrating  the 
industry. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
7,800. 

Estimated  Burden  Hours  Per 
Respondent.  45  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
2,015,050  hours. 

OMB  Number:  1515-0104. 

Form  Number:  None. 
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Type  of  Review:  Extension. 

Title:  Declaration  of  the  Ultimate 
Consignee  That  Articles  Were  Exported 
for  Temporary  Scientific  or  Educational 
Purposes. 

Description:  The  information  in  the 
declaration  is  needed  to  insure  duty  hee 
entry  of  scientific  or  educational 
materials  which  have  been  exported  for 
scientific  or  educational  purposes. 


Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
55. 

Estimated  Burden  Hours  Per 
Recordkeeper:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping  " 
Burden:  41  hours.  i 

Clearance  Officer:  Norman  Waits 
(202)  927-1551,  U.S.  Customs  Service, 
Printing  and  Records  Management 


Branch,  Room  6426, 1301  Constitution 
Avenue  NW.,  Washington,  DC  20229. 

OMB  RevieweriMilo  Simderhauf 
(202)  395—7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  95-19456  Filed  8-7-95;  8:45  am] 
BILUNQ  CODE  4820-02-P 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Governmerd  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
mSERVE  SYSTEM 

TIME  AND  DATE:  11  a.m.,  Monday,  August 
14, 1995. 

PLACE:  William  McChesney  Martin,  Jr. 
Federal  Reserve  Board  Building,  C 
Street  entrance  between  20th  and  21st 
Streets  NW-,  Washington,  DC  20551. 
STATUS;  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  A.sslstant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginnittg  at 
appro.ximately  5  p.m.  two  business  days 
,  before  this  meeting,  for  a  receded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Elated:  August  4, 1995. 

William  W.  Wiles, 

Seeretary  of  the  Board. 

[FR  Doc.  95-19699  Filed  8-4-95;  3:04  pm] 
8H.UNQ  CODE  S210-01-P 


INTERSTATE  COMMERCE  COMMISSION 
CfommissicHi  Voting  Conference 

TIME  AIK)  DATE:  10:00  a.m.,  Tuesday, 
August  15, 1995. 

PLACE:  Hearing  Room  A,  Interstate 
Commerce  Commission,  12th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20423. 

STATUS:  The  Commission  will  meet  to 
discuss  among  themselves  the  fcdlowing 


agenda  items.  Although  the  conference 
is  open  for  the  public  observation,  no 
public  participation  is  permitted. 
MATTERS  TO  BE  OSCUSSED: 

Finance  Docket  No.  30965  (Sub-No.  4), 
Delaware  and  Hudson  Company — Lease  and 
Trackage  Bights — Springfield  Terminal 
Railway  Company. 

Docket  Na  AD^OX,  Wisconsin  S' 
Michigan  Railway  Ashland  and  Iron 
Counties,  WI  and  Gogbic  County,  ML  Finance 
Docket  No.  32204,  Ozark  Mountain 
Railroad — Construction  Exemption. 

Finance  Docket  No.  41012,  Kwik-Way 
Corporation — Petition  for  Declaratory 
Order — Certain  Rates  and  Practices  of 
Country  Wide  Truck  Service,  Inc. 

CONTACT  PERSONS  FOR  MORE 
INFORMATION:  Alvin  H.  Brown  or  A. 
Dennis  Watson,  Office  of  (fongressional 
and  Press  Services,  Telephone:  (202) 
927-5350,  TDD:  (202)  927-5721. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  95-19678  Filed  8-4-95;  2:37  pm) 
BILUNQ  CODE  7035-01-M 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  August  7, 14,  21,  and  28, 
1995. 

PLACE:  Commissioners’  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public. 

MATTERS  TO  BE  CONSIDERED: 

Week  ef  August  7 

There  are  no  meetings  scheduled  for  the 
Week  of  August  7. 

Week  of  August  14 — ^Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  August  14. 

Week  ctf  August  21 — ^TeiUative 
Tuesday,  August  22 
10:00  a.m. 

Briefing  on  Changes  to  the  Performance 
Indicator  Progi^  (Public  Meeting) 
(Contact:  Steve  Mays,  301-415-7496) 


11:30  a.m. 

Affirmation  Sessimi  (Public  Msetlbg) 

*  (PLEASE  NOTE:  These  items  will  be 
affirmed  immediately  following  the 
conclusion  of  the  preceding  meeting.) 

a.  Final  Amendment  to  10  CFR  Part  50, 
Appendix  J,  “Containment  Leakage 
Testing,”  to  Adopt  Performance-Oriented 
and  Risk-Based  Approaches  (Tentative) 

b.  Curators  of  the  University  of  Missouri 
Licensee’s  Petition  for  Reconsideration 
(Tentative) 

(Contact:  Andrew  Bates,  301-415-1963) 
Week  of  August  28 — ^Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  August  28. 

Note:  The  Nuclear  Regulatory  Commission 
is  operating  under  a  deregulation  of  authority 
to  Chairman  Shirley  A.  Jackson,  because  with 
three  vacancies  on  the  ^nunission,  it  is 
tempmarily  without  a  quorum.  As  a  legal 
matter,  therefore,  the  Sunshine  Act  does  not 
apply;  but  in  the  interests  of  openness  and 
public  accountabihty,  the  Commission  will 
conduct  business  as  though  the  Simshine  Act 
were  applicable. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)^301)  415-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bin  HiU  (301)  415-1661. 

This  notice  is  distributed  by  mail  to  several 
hundred  subscribers;  if  you  no  longer  wish 
to  receive  it.  or  would  like  to  be  added  to  it, 
please  contact  the  Office  of  the  Secretary, 
Attn:  Operations  Branch.  Washington,  D.C 
20555  (301-415-1963). 

In  addition,  distribution  of  this  meeting 
notice  over  the  internet  system  is  available. 

If  you  are  interested  in  receiving  this 
Commission  meeting  schedule  electronically, 
please  send  an  electronic  message  to 
alb@nrc.gov  or  gkt@nrc.gov. 

Dated:  August  4, 1995. 

William  M.  Hill,  Jr., 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

[FR  Doc.  95-19700  Filed  8-4-95;  3:04  pm) 
BILUNQ  CODE  7S90-41-M 


Tuesday 
August  8,  1995 


Part  II 

National  Archives 
and  Records 
Administration 

36  CFR  Part  1253 

Location  of  Records  and  Hours  of  Use; 
Sultland  Research  Room;  Interim  Final 
Rule 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1253 

RIN  3095-AA64 

Location  of  Records  and  Hours  of  Use; 
Suitland  Research  Room 

AGENCY:  National  Archives  and  Records 
Administration. 

ACTION:  Interim  final  rule. 

SUMMARY:  The  National  Archives  and 
Records  Administration  is  revising  its 
regulations  on  location  of  records  and 
hours  of  use  to  modify  the  hours  that 
the  Suitland  Research  Room  at  the 
Washington  National  Records  Center  is 
open  for  archival  research.  Beginning 
the  Saturday  after  Labor  Day,  die 
Suitland  Research  Room  will  be  closed 
on  Saturdays.  Weekday  hours  are  not 
adected.  NARA  is  taking  this  action 
because  Saturday  use  of  the  research 
room  has  diminished  to  the  point  that 
it  is  not  cost  effective  to  operate  the 
research  room  on  Saturdays.  This  action 
will  allow  stad  resources  to  be 
reallocated  to  better  serve  the  public. 
Additionally,  NARA  is  updating 
information  on  its  facilities  outside  the 
Washington,  DC,  area  to  add  the  Federal 
Records  Center  and  Regional  Archives 
at  Pittsfield,  MA,  to  correct  other 
addresses  and,  in  some  instances,  make 
minor  adjustments  to  the  hours  of  use. 
DATES:  The  edective  date  of  this  rule  is 
September  9, 1995.  Comments  on  the 
interim  rule  must  be  received  by 
October  10, 1995. 

ADDRESSES:  Submit  comments  to 
Director,  Policy  and  Planning  Division 
(PIRM-POL),  National  Archives  at 
College  Park  Room  3200,  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 
Comments  may  also  be  faxed  to  (301) 
713-7270. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Hadyka  or  Nancy  Allard  on 
(301)  713-6730. 

SUPPLEMENTARY  INFORMATION:  Beginning 
September  9, 1995,  the  research  room  at 
the  Washington  National  Records 
Center,  in  Suitland,  Maryland  will  no 
longer  be  open  for  archival  research  on 
Saturdays.  NARA  is  taking  this  action 
because  Saturday  use  of  the  research 
room  has  diminished  to  the  point  that 
it  is  not  cost-edective  to  operate  the 
research  room  on  Satrirdays.  Within  the 
next  year  when  all  archival  records 
currently  at  the  Washington  National 
Records  Center  have  been  relocated  to 
the  National  Archives  Building  in 
Washington,  DC,  or  to  the  National 
Archives  at  College  Park  facility,  NARA 


will  close  the  Suitland  Research  Room 
as  an  archival  research  room. 

A  significant  number  of  records  have 
been  or  are  in  the  process  of  being 
moved  from  Suitland  to  College  Park. 
These  records  include  the  Records  of 
Foreign  Service  Posts;  Records  of  the 
Army  Staff;  Records  of  the  Office  of 
Military  Government  of  Germany, 

United  States;  Records  of  the  War 
Relocation  Authority;  Records  of  the  US 
Air  Force;  and  Records  of  the  Bureau  of 
Land  Management.  Between  April  29, 
1995  and  July  1, 1995,  Saturday  use  of 
the  Suitland  Research  Room  ranged 
hum  1  to  8  eurchival  researchers,  with  an 
average  of  6  researchers.  The  summer 
time  period  is  traditionally  peak  use  of 
the  research  room.  As  more  of  the 
heavily  used  records  are  moved  from 
Suitland  and  the  peak  use  period  ends, 
even  this  level  of  use  will  not  be 
sustained.  When  the  Suitland  Research 
Room  closes  on  Saturdays,  NARA  staff 
will  be  reassigned  from  Suitland  to 
either  the  College  Park  or  the 
Washington.  DC  facility,  where  there  is 
heavier  Saturday  research  use. 

Addresses  of  Presidential  libraries, 
the  National  Personnel  Records  Centers, 
Federal  Records  Centers,  and  Regional 
Archives  also  have  been  updated.  For 
some  Presidential  libraries  and  Federal 
Records  Centers,  the  hours  of  use  have 
been  corrected  to  reflect  current  hours 
of  operation. 

This  rule  is  being  issued  as  an  interim 
final  rule  without  prior  notice  of 
proposed  rulemaking  as  permitted  by 
the  Administrative  Procedures  Act  (5 
U.S.C.  553(b)(3)(B))  when  the  agency  for 
good  cause  finds  that  notice  and  public 
comment  thereon  are  impractical, 
unnecessary,  or  contrary  to  the  public 
interest.  Because  this  rule  will  have 
only  a  minor  impact  on  the  researchers 
using  archival  records  in  NARA’s 
Washington,  DC,  area  research  rooms 
and  early  reprogramming  of  the 
resources  will  letter  serve  the  public, 
NARA  finds  good  cause  to  make  this 
rule  effective  without  prior  notice  of 
proposed  rulemaking. 

NARA  will  issue  a  final  rule 
confirming  or  amending  this  interim 
rule  at  the  close  of  the  comment  period. 

This  rule  is  not  a  significant 
regulatory  action  for  purposes  of 
Executive  Order  12866  of  September  30, 
1993,  and  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget.  As 
required  by  the  Regulatory  Fle;^ility 
Act,  it  is  hereby  certified  that  this  rule 
will  not  have  a  significant  impact  on 
small  entities. 

List  of  Subjects  in  36  CFR  Part  1253 

Archives  and  records. 


For  the  reasons  set  forth  in  the 
preamble,  chapter  XII  of  title  36,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  1253— LOCATION  OF  RECORDS 
AND  HOURS  OF  USE 

1.  The  authority  citation  for  part  1253 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  2104(a). 

2.  In  §  1253.3,  a  new  introductory 
paragraph  is  added  and  paragraphs  (a) 
through  (f)  and  (h)  through  (j)  are 
revised  to  read  as  follows: 

§  1253.3  Presidential  libraries. 

Some  of  the  Presidential  Libraries 
may  offer  extended  research  room  hours 
on  selected  evenings  and  Saturdays; 
museums  within  the  Libraries  offer 
Saturday  and  Sunday  hours.  More 
specific  information  on  extended  hours 
is  available  fi'om  each  Presidential 
Library.  The  hours  listed  in  this  section 
are  the  minimum  hours  that  each 
Presidential  Library  is  normally  open. 

(a)  Herbert  Hoover  Library,  210 
Parkside  Dr.,  West  Branch,  lA.  Mailing 
address:  PO  Box  488,  West  Branch.  LA 
52358-0488.  Hours:  9  a.m.  to  5  p.m., 
Monday  through  Friday. 

(b)  Franklin  D.  Roosevelt  Library,  511 
Albany  Post  Rd.,  Hyde  Park,  NY  12538- 
1999.  Hours:  8:45  a.m.  to  5  p.m., 

Monday  through  Friday. 

(c)  Harry  S.  Truman  Library,  500  W. 
US  Hwy  24,  Independence,  MO  64050- 
1798.  Hours:  8:45  a.m.  to  4:45  p.m., 
Monday  through  Friday. 

(d)  Dwight  D.  Eisenhower  Library,  200 
SE  Fourth  Street,  Abilene,  KS  67410- 
9904.  Hours:  9  a.m.  to  4:45  p.m.^ 

Monday  through  Friday. 

(e)  John  Fitzgerald  Kennedy  Library, 
Columbia  Point,  Boston,  MA  02125. 
Hours:  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday. 

(f)  Lyndon  Baines  Johnson  Library, 
2313  Ited  River  St.,  Austin,  TX  78705- 
5702.  Hours:  9  a.m.  to  5  p.m.,  Monday 
through  Friday. 

***** 

(h)  Gerald  R.  Ford  Museum,  303  Pearl 
St.  NW,  Grand  Rapids  MI  49504-5353. 
Hours:  9  a.m.  to  4:45  p.m.,  Sunday 
through  Saturday. 

(i)  Jimmy  Carter  Library,  1  Copenhill 
Ave  NE,  Atlanta,  GA  30307-1406. 
Hours:  9  a.m.  to  4:45  p.m.,  Monday 
through  Friday. 

(j)  Ronald  Reagan  Library,  40 
Presidential  Dr,  Simi  Valley,  CA  93065- 
0666.  Hours:  9  a.m.  to  4:30  p.m., 
Monday  through  Friday. 

3.  Section  1253.4  is  revised  to  read: 
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§  1253.4  Washington  National  Records 
Center. 

Washington  National  Records  Center, 
4205  Suitland  Road,  Suitland,  MD. 
Mailing  address:  Washington  National 
Records  Center,  4205  Suitland  Road, 
Washington,  DC  20409-0002.  Hours:  8 
a.m.  to  4:30  p.m.,  Monday  through 
Friday;  for  the  Suitland  Research  Room, 

8  a.m.  to  4:30  p.m.,  Monday  through 
Friday. 

4.  Section  1253.5  is  revised  to  read: 

§  1253.5  National  Personnel  Records 
Center. 

(a)  Military  Personnel  Records, 
National  Personnel  Records  Center, 

9700  Page  Ave.,  St.  Louis,  MO  63132- 
5100.  Hours:  7:30  a.m.  to  4  p.m., 

Monday  through  Friday. 

(b)  Civilian  Personnel  Records, 
National  Personnel  Records  Center,  111 
Winnebago  St.,  St.  Louis,  MO  63118- 
4199.  Hoiirs:  7:30  a.m.  to  4  p.m., 

Monday  through  Friday. 

5.  Section  1253.6  is  revised  to  read: 

§  1 253.6  Federal  Records  Centers. 

(a)  380  Trapelo  Rd.,  Waltham,  MA ' 
02154-6399.  Hours:  8  a.m.  to  4  p.m., 
Monday  through  Friday. 

(b)  100  Dan  Fox  Dr.,  Pittsfield,  MA 
01201-8230.  Hovirs:  7:30  a.m.  to  4  p.m., 
Monday  through  Friday. 

(c)  Military  Ocean  Terminal  Bldg.  22, 
Bayonne,  NJ  07002-5388.  Hours:  7:30 
a.m.  to  4  p.m.,  Monday  through  Friday. 

(d)  14700  Townsend  Rd., 

Philadelphia,  PA  19154.  Hours:  7:30 
a.m.  to  4  p.m.,  Monday  through  Friday. 

(e)  1557  St.  Joseph  Ave.,  East  Point, 
GA  30344-2593.  Hours:  8  a.m.  to  4  p.m., 
Monday  through  Friday. 

(f)  3150  Springboro  Rd.,  Dayton,  OH 
45439-1883.  Hours:  7:30  a.m.  to  4. p.m., 
Monday  through  Friday. 

(g)  7358  S.  F^laski  Rd.,  Chicago,  IL 
60629-5898.  Hours:  8  a.m.  to  4  p.m., 
Monday  through  Friday, 

(h)  2312  E.  Bannister  Rd.,  Kansas  City, 
MO  64131-3011.  Hours:  8  a.m.  to  4 
p.m.,  Monday  through  Friday. 

(i)  501  W.  Felix  St.,  Fort  Worth,  TX. 
Mdling  Address:  PO  Box  6216,  Fort 


Worth,  TX  76115-3405.  Hours:  8  a.m.  to 
4  p.m.,  Monday  through  Friday. 

(j)  Denver  Federal  Center  Bldg.  48, 
Denver,  CO.  Mailing  Address:  TO  Box 
25307,  Denver,  CO  80225-0307.  Hours: 
7:30  a.m.  to  4  p.m.,  Monday  through 
Friday. 

(k)  1000  Commodore  Dr.,  San  Bruno, 
CA  94066-2350.  Hours:  7:30  a.m,  to 
3:30  p.m.,  Monday  through  Friday. 

(l)  2400  Avila  Rd.,  1st  Floor  East, 
Lagima  Niguel,  CA.  Mailing  Address: 

PO  Box  6719,  Laguna  Niguel,  CA 
92607-6719.  Hours:  8  a.m.  to  4:30  p.m,, 
Monday  through  Friday. 

(m)  6125  Sand  Point  Way  NE,  Seattle, 
WA  98115-7433.  Hours:  8  a.m.  to  4 
p.m,,  Monday  through  Friday. 

6.  Section  1253.7  is  revised  to  read: 

§  1253.7  Regional  Archives  System. 

Some  of  the  Regional  Archives  may 
offer  extended  research  room  hours  on 
selected  evenings  and  Satiirdays.  More 
specific  information  on  extended  hoiirs 
is  available  from  each  Regional 
Archives.  The  hours  listed  in  this 
section  are  the  minimum  hours  that 
each  Regional  Archives  is  normally 
open. 

(a)  National  Archives — New  England 
Region,  380  Trapelo  Rd.,  Waltham,  MA 
02154-6399.  Hours:  8  a.m.  to  4  p.m., 
Monday  through  Friday.  Telephone: 
(617) 647-8100. 

(b)  National  Archives — ^Pittsfield 
Region,  100  Dan  Fox  Dr.,  Pittsfield,  MA 
01201-8230.  Hours:  9  a.m.  to  3:30  p.m., 
Monday  through  Friday.  Telephone: 
(413)445-8458. 

(c)  National  Archives — ^Northeast 
Region,  201  Varick  St.,  New  York,  NY 
10014-4811.  Hours:  8  a.m,  to  4  p.m., 
Monday  through  Friday.  Telephone: 
(212) 337-1300. 

(d)  National  Archives — ^Mid-Atlantic 
Region,  900  Market  St.  Room  1350, 
Philadelphia,  PA  19107—4292.  Hours:  8 
a.m.  to  4  p.m.,  Monday  through  Friday. 
Telephone:  (215)  597-3000. 

(e)  National  Archives — Southeast 
Region,  1557  St.  Joseph  Ave.,  East  Point. 
GA  30344-2593.  Hours:  8  a.m.  to  4  p.m.. 


Monday  through  Friday.  Telephone: 

(404)  763-7477, 

(f)  National  Archives — Great  Lakes 
Region,  7358  S.  Pulaski  Rd.,  Chicago,  IL 
60629-5898.  Hours:  8  a.m.  to  4  p.m., 
Monday  through  Friday.  Telephone: 

(312)  353-0162. 

(g)  National  Archives — Central  Plains 
Region,  2312  E.  Bannister  Rd.,  Kansas 
City,  MO  64131-3011.  Hours:  8  a.m.  to 
4  p.m.,  Monday  through  Friday. 
Telephone:  (816)  926-6934. 

(h)  National  Archives — Southwest 
Region,  501  West  Felix  St.,  Bldg.  1,  Fort 
Worth,  TX.  Mailing  address:  PO  Box 
6216,  Fort  Worth,  TX  76115-3405. 

Hours:  8  a.m.  to  4  p.m.,  Monday  through 
Friday.  Telephone:  (817)  334-5525. 

(i)  National  Archives — Rocky 
Mountain  Region,  Denver  Federal 
Center,  Bldg.  48,  Denver,  CO.  Mailing 
address:  PO  Box  25307,  Denver,  CO 
80225-0307.  Hours:  8  a.m.  to  4  p.m., 
Monday  through  Friday.  Telephone: 
(303)  236-0817. 

(j)  National  Archives — ^Pacific 
Southwest  Region,  2400  Avila  Rd.,  1st 
Floor  East,  Laguna  Niguel,  CA.  Mailing 
address:  PO  Box  6719,  Laguna  Niguel, 
CA  92607-6719.  Hours:  8  a.m.  to  4  p.m., 
Monday  through  Friday.  Telephone: 
(714)  643-4241. 

(k)  National  Archives — ^Pacific  Sierra 
Region,  1000  Commodore  Dr.,  San 
Bruno,  CA  94066-2350.  Hours:  8  a.m.  to 
4  p.m.,  Monday  through  Friday. 
Telephone:  (415)  876-9009. 

(l)  National  Archives — ^Pacific 
Northwest  Region,  6125  Sand  Point  Way 
NE,  Seattle,  WA  98115-7433.  Hours:  8 
a.m.  to  4  p.m.,  Monday  through  Friday. 
Telephone:  (206)  526-6507. 

(m)  National  Archives — ^Alaska 
Region,  654  W.  3rd  Ave.,  Anchorage, 

AK  99501-2145.  Hours:  8  a.m.  to  4  p.m., 
Monday  through  Friday.  Telephone: 
(907)  271-2441. 

Dated:  August  1, 1995 
John  W.  Carlin, 

Archivist  of  the  United  States 

(FR  Doc.  95-19568  Filed  8-7-95;  8:45  am) 
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Part  III 

Environmental 
Protection  Agency 

40  CFR  Part  82 

Protection  of  Stratospheric  Ozone: 
Supplemental  Rule  to  Amend  Leak  Repair 
Provisions  Under  Section  608  of  the 
Clean  Air  Act;  Final  Rule 
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ENVIRONMEIfrAL  PROTECTION 
AGENCY 

40CFRPait82 

PFM.-S287-^ 

RiN206&-AEt2 

Protection  of  Otratospheric  Ozone: 
Supplemental  fteile  to  Amend  Leak 
Rep^  Provisions  Under  Section  808 
of  the  Clean  Air  Act 

AGENCY;  Environmental  Protectien 
Agency  (EPA). 

ACTION:  Final  rule. 

StMMARY:  Through  this  action  EPA  is 
amending  the  Refrigerant  Recycling 
Regulations  prcnnulgated  under  section 
608  of  the  Clean  Air  Act  Amendments 
of  1990.  This  action  is  being  undertaken 
to  address  specific  concerns  regarding 
the  leak  repair  requirements  for 
industrial  process  refr^ration  systems, 
pursuant  to  a  settlement  agreement  with 
the  Chemical  Manufactiirers  Association 
(CMA).  This  action  will  afreet  the 
owners  and  operators  of  industrial 
process  refrigeratiem  with  regard  to  leak 
repair  proviskms.  Certain  aspects  of  this 
action  will  also  afreet  federal  owners 
and  operators  of  commercial  and 
comfort-cooling  refrigeration  with 
charges  of  50  poimds  of  refrigerant  or 
greater.  This  action  provides  greater 
flexibility  to  owners  and  operators  of 
industrial  process  sources  and  to  some 
federally-owned  conunercial  and 
comfort-cooling  refrigerant  somrees  with 
regard  to  leak  repair  provisions.  EPA  is 
providing  this  ffexibility  vdthout 
compromising  the  goals  of  protecting 
public  health  and  the  environment. 
EFFECTIVE  DATE:  September  7, 1995. 
ADDRESSES:  CtHnments  on  this  action 
are  contained  in  the  Air  Docket  Office, 
Public  Docket  No.  A-92-01  VttlJtJ, 
Waterside  Mall  (Groimd  Floor) 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460  in 
room  M-1500.  Additional  comments 
and  materials  supporting  this 
rulemaking  are  contained  in  Public 
Docket  No.  A-92-01.  Dockets  may  be 
inspected  from  8  a.m.  imtil  5:30  p.m., 
Monday  through  Friday.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cindy  Newberg,  Regulatory 
Development  Section,  Program 
Implementation  Branch.  Stratospheric 
Protection  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air 
and  Radiation  (6205-]),  401  M  Street, 
SW.,  Washington,  DC  20460,  (202)  233- 
9729.  The  Stratospheric  Ozone 
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InformatioD  Hr^Hne  at  1-800-296-1996 
can  also  be  contacted  for  further 
inioRna|l9au 

SUPPUEMENTARY  INFOmflATION:  The 
contents  of  this  preamble  are  listed  in 
the  following  outline: 

L  ^frigjsrant  Recycling  Regulations 
n.  This  Rule 

BL  Notice  of  Proposed  Rulemaking 

IV.  Summary  of  Majm  Comments  Received 

V.  Response  to  Comments 

A.  Legal  Authority 

B.  Contracted  Employees 
C  Nuelear  Power 

D.  Definition  of  Industrial  Process 
Refrigeration  Equipment  aiKl  the  Need 
for  Separate  Le^  Repair  Requiraments 

E.  Repairing  Appliances 

1.  Repair  Attempts 

2.  Timeframes  Repairing  Leaks 

3.  Determining  the  Full  Chuge  of 
Refrigerant 

4.  Best  Efforts 

5.  Static  and  Dynamic  Tests 

6.  Fixing  Other  Leaks 

F.  Industrial  Process  Shutdown 

G.  Retrofitting  or  Replacing  Equipment 

H.  Recordkeeping  and  Reporting 
Requirements 

I.  Purged  Refrigerants 

).  Federally-O^ed  Chillers 
K.  Mothballing 
L  Grandfathering 

M.  Terminology 

N.  Regulatory  Impact  Analysis 

O.  Allowing  Appliances  To  Be  Pressurized 
To  Slightly  Above  O  PSIG 

VI.  Judicial  Review 

Vn.  Administrative  Requirements 

A.  Executive  Order  12866 

B.  Unfrmded  Mandates  Act 

C.  Paperwork  Reduction  Act 

D.  Re^latory  Flexibility  Act 

I.  Refirigerant  Recycling  Regulations 
Final  regulaticms  promulgated  by  the 
U.S.  Environmental  Protection  Agency 
(EPA)  tmdm^  section  608  of  the  Cfean 
Air  Act  Amendments  of  1990  (the  Act), 
published  on  May  14, 1993  (58  FR 
28660),  establish  a  recycling  program  for 
ozone-depleting  refrigerants  recovered 
dtiring  the  servicing  and  disposal  of  air- 
conditioning  and  refrigeration 
equipment.  Together  with  the 
prohibition  on  venting  during  the 
maintenance,  service,  repair  and 
disposal  of  class  I  and  class  II 
substances  (see  the  listing  notice 
January  22, 1991;  56  FR  2420)  that  took 
effect  on  July  1, 1992,  these  regulations 
are  intended  to  substantially  i^uce  the 
emissions  of  ozone-depleting 
refrigerants.  These  regulations  were 
subsequently  revised  in  the  final 
regulations  published  August  19, 1994 
(59  FR  42950),  November  9, 1994  (59  FR 
55912),  and  March  17, 1995  (60  FR 
14607). 

The  current  regulations  require  that 
persons  servicing  air-conditioning  and 
refrigeration  equipment  observe  certain 
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service  practices  to  reduce  mnissions, 
establish  equipment  and  reclamation 
certification  requiremmits,  and  comply 
with  a  technician  certification 
requirement.  The  regulations  also 
require  that  ozone-depleting  compoimds 
contained  in  appliances  be  removed 
prior  to  dispo^  of  the  appliances,  and 
that  all  air-conditioning  and 
refrigeration  equipment,  except  for 
small  appliances,  be  provided  with  a 
servicing  aperture  that  will  facilitate 
recovery  of  refrigerant. 

The  May  14, 1993  regulations 
establish  leak  repair  reqiurements  to 
further  minimize  emissions  of  class  I 
and  class  n  substances.  The  rule  states 
that  appliances  that  normally  hold  a 
refrigerant  charge  of  fifty  poimds  or 
more  are  subject  to  the  le^  repair 
requirements.  An  annual  leak  rate  of  35 
percent  was  established  for  industritd 
process  sources  and  commercial 
chillers,  while  an  annual  leak  rate  of  15 
percent  was  established  for  comfort¬ 
cooling.  Where  the  leak  rate  is 
exceeded,  the  appliance  must  be 
repaired  within  30  days.  An  alternative 
is  to  develop  a  retrofit  or  replacement 
plan  within  30  days,  outlining  action  to 
retrofit  or  replace  the  appliance  within 
one  year  from  the  exceedance. 

The  NPRM  proposed  revisions  to  the 
leak  repair  provisions  in  response  to  a 
settlement  agreement  reach^  by  the 
Agency  and  the  Chemical 
Manufacturers  Association  (CMA) 
specifically  for  industrial  process 
refirigerant  equipment.  In  that 
settlement,  EPA  agreed  to  propose 
changes  to  the  leak  repair  requireme^^ts 
that  would  provide  addition^  time  to 
repair  and/or  retrofit  industrial  process 
refrigeration  equipment  based  on  the 
uniqueness  of  the  industrial  process 
sector  and  on  new  information  provided 
by  CMA.  EPA  also  agreed  to  propose 
.  revising  the  evacuation  requirements  for 
oil  changes  to  permit  for  slight  positive 
pressure,  not  to  exceed  5  PSIG.  Finally, 
EPA  agreed  to  clarify  that  purged 
emissions  that  have  been  captured  and 
destroyed  should  be  excluded  from  the 
leak  rate  calculations. 

The  information  received  from  CMA 
after  the  completion  of  the  initial 
rulemaking  indicated  that  under  certain 
circumstances  the  timelines  for 
repairing  leaky  industrial  process 
refrigeration  equipment  or  to  retrofit 
such  equipment  are  not  achievable.  The 
proposed  rulemaking  was  developed  to 
respond  to  those  circumstances  by 
proposing  the  shortest  timeframes 
achievable  for  this  sector  and  to  relax 
the  requirements  for  oil  changes  as  well 
as  to  permit  for  the  exclusion  of 
destroyed  purged  refrigerants. 
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The  NPRM  also  proposed  several 
other  changes  to  the  regulations, 
including  an  exemption  for  federally- 
owned  chillers  under  certain 
drounstances.  The  NPRM  is  discussed 
in  further  detail  in  the  following 
section.  _ 

The  recycling  rule,  40  CFR,  part  82, 
subpart  F,  was  only  re-opened  for 
purposes  of  reconsidering  the  specific 
provisions  outlined  in  the  NPRM  and 
discussed  in  this  final  action.  EPA  did 
not  invite  comments  on  any  other 
provisions  of  the  recycling  rule. 
However,  in  separate  actions  EPA  has 
recently  addressed  a  stay  on  the  sales 
restriction  for  split  systems  (60  FR 
24676),  and  an  extension  of  the 
reclamation  requirements  (60  FR 
14607).  In  addition.  EPA  plans  in  the 
future  to  consider  additional  changes  to 
the  requirements  under  40  CFR,  part  82, 
subpart  F,  including: 

•  Reconsideration  of  the  sales 
restriction  for  split  systems  and  pre¬ 
charged  parts; 

•  The  adoption  of  an  industry  off-site 
recycling  standard;  and 

•  Requirements  for  recovering 
alternative  substances  to  class  I  and 
class  n  refiigerants  unless  the 
Administrator  determines  that  venting, 
releasing  or  disposing  of  the  substitute 
refirigerants  do  not  pose  a  threat  to  the 
environment. 

These  issues  will  be  addressed  in 
sepeurate  rulemakings  that  will  follow 
appropriate  notice  and  comment 
procedures. 

n.  This  Rule 

This  final  rule  affects  the  owners  and 
operators  of  industrial  process 
refrigeration  equipment  that  normally 
contain  a  charge  of  50  poimds  or  more 
of  a  class  I  or  class  11  refrigerant.  Today’s 
action  will  provide  the  owners  and 
operators  with  greater  flexibility  in 
repairing  leaks  and  retrofitting  leaky 
appliances.  EPA  will  permit  the  owner 
or  operator  to  have  more  than  30  days 
to  complete  repairs  and  more  than  one 
yetir  to  retrofit  appliances  where  the 
conditions  described  in  this  final  rule 

^‘^hrough  this  final  action  EPA  is  also 
clarifying  that  the  owners  and  operators 
of  all  appliances  subject  to  the  leak 
repair  provisions  must  only  reduce  leak 
rates  to  below  the  allowable  leaks. 

In  addition,  this  action  will  permit 
additional  time  beyond  the  30-day  leak 
repair  period  for  federally-owned 
chillers  where  the  chillers  are  located  in 
areas  subject  to  radiological 
contamination.  EPA  wiU  also  permit 
additional  time  beyond  the  one-year 
retrofit  period  if  appropriations  and 
procurement  requirements  limit  the 


feasibility  of  completing  the  retrofit 
activities  within  one  year. 

Finally,  this  rule  will  permit  the 
owners  or  operators  to  evacuate 
appliances  to  slightly  above 
atmospheric  pressure,  specifically  to  a 
pressure  not  exceeding  5  psig,  to 
perform  oil  changes.  Alternatively,  EPA 
will  permit  the  owner  or  operator  to 
recover  the  oil  to  a  system  receiver 
where  the  receiver  will  be  evacuated  to 
atmospheric  pressure. 

This  statement  in  conjvmction  with 
the  NPRM,  serves  as  the  statement  of 
basis  and  purpose  under  §  307  of  the 
Act. 

m.  Notice  of  Proposed  Rulemaking 

On  January  19, 1995,  EPA  published 
a  notice  of  proposed  rulemaldng 
(NPRM)  (60  FR  3992)  concerning 
proposed  revisions  to  the  leak  repair 
requirements  promulgated  imder 
section  608.  Below  is  a  summary  of  the 
NPRM. 

EPA  proposed  to  permit  the  owners 
and  operators  of  industrial  process 
refrigeration  equipment  more  than  30 
days  to  repair  leaks  when  the  necessary 
parts  are  unavailable,  or  if  requirements 
of  other  federal,  state  or  local 
regulations  make  a  repair  within  30 
days  impossible.  Only  the  time 
necessary  to  receive  delivery  of  any 
necessary  parts  or  comply  with  any 
applicable  regulations  would  be 
permitted.  The  NPRM  specified  that  the 
owner  or  operator  of  the  industrial 
process  reMgeration  equipment  woiild 
have  to  exert  best  efforts  to  repair  leaks 
within  the  30-day  time  period.  If  the 
equipment  could  not  be  repaired  within 
the  30-day  requirement,  the  owner  or 
operator  would  have  to  document  repair 
efforts,  notify  EPA  of  the  inability  to 
comply,  provide  appropriate 
information  concerning  the  reason  for 
the  inability  to  complete  the  repairs  and 
develop  to  EPA  a  one-year  retrofit, 
replacement,  or  retirement  plan  for  the 
leaky  appliance.  The  NPRM  stated  that 
the  owners  or  operators  of  the  industrial 
process  refrigeration  equipment  would 
be  required  to  maintain  records 
concerning  their  actions  and  submit 
specific  information  to  EPA  that  details 
the  need  for  additional  time  to  complete 
the  repair  work.  These  records  are 
discussed  in  further  detail  in  the  NPRM 
(60  FR  3994). 

In  order  to  complete  many  types  of 
repairs,  industrial  process  refiigeration 
equipment  may  need  to  be  shut  down. 
EPA  proposed  a  120-day  repair  period, 
rather  than  a  30-day  repair  peri(^, 
where  an  industrial  process  shutdo^vn  is 
necessary  to  repair  a  leak  or  leaks  from 
industrid  process  refiigeration 
equipment. 


EPA  proposed  three  methods  for 
owners  and  operators  of  industrial . 
process  refiigeration  equipment  to 
determine  the  full  charge  of  refiigerant 
in  the  appliance  and  therefore,  be  able 
to  calculate  the  leak'rate.  Two 
additional  methods  for  these 
calculations  were  also  discussed  but 
were  not  proposed.  The  methods  EPA 
proposed  were:  (1)  To  rely  on  the 
manufacturers’  determinations,  (2)  to 
require  the  owner  or  operator  to  do 
calculations  based  on  component  sizes, 
flow  rates,  pressures,  and  other 
considerations,  and/or  (3)  to  rely  on 
actual  measurements  of  the  amoimt  of 
refrigerant  added  or  evacuated  from 
industrial  process  refiigeration 
equipment.  These  and  other  methods 
are  discussed  in  greater  detail  in  the 
NPRM  (60  FR  3995). 

EPA  proposed  that  the  repair  efforts 
required  for  industrial  process 
refiigeration  equipment  be  those  that 
sound  engineering  judgment  indicates 
will  be  sufficient  to  bring  the  leak  rate 
below  a  35  percent  annual  rate,  that  a 
static  test  be  conducted  at  the 
conclusion  of  the  repairs  to  determine 
whether  the  repairs  undertaken  were 
successfully  completed,  and  that  a 
dynamic  test  be  conducted  within  30 
days  of  bringing  the  system  back  on-line 
(if  taken  off-line)  or  within  30  days  of 
completing  the  actual  repairs,  but  no 
sooner  than  when  the  system  has 
achieved  steady-state  operating 
characteristics.  If  the  dynamic  test 
indicates  that  the  repairs  have  not  been 
successfully  completed,  EPA  proposed 
that  the  owner  would  be  subject  to  a 
requirement  to  retrofit  or  replace  the 
appliance  within  one  year  of  the  failure 
to  verify  that  the  repairs  had  been 
successfully  completed  or  such  longer 
time  period  as  may  be  granted. 
Furthermore,  EPA  proposed  that  the 
owner  or  operator  notify  EPA  of  the 
failure  within  30  days  of  the  failed 
dynamic  verification  test.  Proposed 
definitions  of  static  and  dynamic  tests 
and  examples  of  these  tests  are 
discussed  in  the  NPRM  (60  FR  3996). 

Industrial  process  refiigeration 
systems  have  many  potential  sources  of 
leaks.  The  NPRM  stated  that  if  a 
sufficient  number  of  other  leaks  can  be 
repaired  creating  a  situation  where  the 
originally  identified  leak  or  leaks 
remain,  but  the  overall  leak  rate  has 
been  successfully  reduced  to  below  35 
percent  per  year,  the  owner  or  operator 
has  still  in  effect  met  its  obligation 
tmder  the  rule.  'Therefore,  EPA  proposed 
that  the  owner  or  operator  of  an 
industrial  process  refiigeration  unit  be 
relieved  of  the  obligaticm  to  retrofit  or 
replace  the  appliance  if,  within  180 
days  of  the  failed  dynamic  verification 
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test,  the  owner  or  operator  establishes 
that  the  appliance’s  annual  leak  rate 
does  not  exceed  35  percent.  If  the 
equipment  owner  or  operator 
establishes  that  the  appliance’s  annual 
leak  rate  does  not  exceed  35  percent,  the 
owner  or  operator  would  be  required  to 
notify  EPA  within  30  days  of  that 
determination  and  the  owner  or 
operator  would  no  longer  be  subject  to 
the  obligation  to  retrofit  or  replace  the 
appliance  that  arose  as  a  consequence  of 
the  initial  failure  to  repair  the  leak  or 
leaks  successfully.  The  determination  of 
whether  the  appUance’s  annual  leak  rate 
exceeds  35  percent  would  be 
determined  in  accordance  with 
parameters  identified  by  the  owner  or 
operator  in  its  notice  to  EPA  regarding 
the  failure  of  the  initial  dynamic 
verification  test. 

EPA  proposed  to  clarify  that  for 
industrial  process  and  commercial 
sources,  leaks  need  to  be  repaired  such 
that  the  leak  rate  is  brought  back  to  a 
level  below  the  35  percent  annual  rate. 

A  parallel  clarification  for  comfort¬ 
cooling  and  commercial  sources  also 
was  proposed.  Therefore,  rather  than 
requiring  that  "all”  leaks  be  repaired, 
EPA  proposed  revising  the  requirements 
to  reduce  leaks  to  a  rate  below  the 
acceptable  thresholds.  EPA  would 
permit  leaky  appliances  to  operate  as 
long  as  the  leak  rate  does  not  exceed 
that  amoimt. 

In  the  NPRM,  EPA  stated  that  it  may 
be  reasonable  to  permit  additional  time 
beyond  the  one-year  established  by  the 
current  regulations  for  the  retrofitting  of 
certain  industrial  process  refiigeration 
equipment.  EPA  believes  there  are 
specific  concerns  relating  to  the  need  for 
special  design,  engineering,  ordering 
and  installation  difficulties  for  some 
industrial  process  refrigeration 
equipment.  EPA  proposed  to  allow  more 
than  one  year  to  complete  the  retrofit  of 
industrial  process  reMgeration 
equipment  in  certain  circumstances. 

The  NPRM  describes  scenarios  that  may 
justify  more  than  one  year  to  retrofit  an 
appliance;  however,  EPA  does  not 
believe  additional  time  is  always 
necessary.  Therefore,  EPA  intended  to 
permit  additional  time  only  when  the 
owners  or  operators  of  the  industrial 
process  refrigeration  equipment  can 
provide  information  detailing  the  need 
for  additional  time  in  accordance  with 
the  proposed  requirements  described 
below. 

EPA  proposed  that  additional  time,  to 
the  extent  reasonably  necessary,  would 
be  allowed  due  to  delays  occasioned  by 
the  requirements  of  other  applicable 
federal,  state,  or  local  regulations,  or 
due  to  the  unavailability  of  a  suitable 
replacement  refrigerant  with  a  lower 
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ozone  depletion  potential.  The 
suitability  of  a  replacement  refrigerant  is 
discussed  in  the  NPRM  (60  FR  4000). 

The  owner  or  operator  of  the  facility 
would  have  to  notify  EPA  within  six 
months  after  the  30-day  period 
following  the  discovery  of  an 
exceedance  of  the  35  percent  leak  rate. 
Records  that  would  provide  evidence 
that  other  regulations  or  the 
unavailability  of  a  suitable  alternative 
refiigerant  prevent  retrofit  or 
replacement  within  one  year  must  be 
submitted  to  EPA  to  allow  EPA  to 
determine  that  these  provisions  apply 
and  assess  the  length  of  time  necessary 
to  complete  the  work.  EPA  proposed 
that  it  notify  the  owner  or  operator  of  its 
determination  within  60  days  of 
submittal.  The  limited  recordkeeping 
requirements  are  discussed  in  the 
NPRM  (60  FR  4000).  EPA  proposed  that 
such  records  be  maintained  by  the 
owner  or  operator  and  kept  on-site. 

EPA  proposed  that  an  additional  one- 
ye£ir  period  beyond  the  initial  one-year 
retrofit  period  be  allowed  for  industrial 
process  refrigeration  equipment  if  four 
criteria  are  met:  (1)  The  new  or 
retrofitted  refrigeration  system  is 
custom-built  (meaning  if  it  or  any  of  its 
critical  components  cannot  be 
purchased  and/or  instedled  without 
being  specifically  designed),  fabricated 
and/or  assembled  to  satisfy  a  specific  set 
of  industrial  process  conditions;  (2)  the 
supplier  of  the  system  of  one  or  more  of 
its  critical  components  has  quoted  a 
delivery  time  of  more  than  30  weeks 
from  when  the  order  is  placed;  (3)  the 
owner  or  operator  notifies  EPA  within 
six  months  of  the  expiration  of  the  30- 
day  period  following  the  discovery  of  an 
exceedance  of  the  35  percent  leak  rate 
to  identify  the  owner  or  operator, 
describe  the  appliance  involved,  explain 
why  more  than  one  year  is  needed,  and 
demonstrate  that  the  first  two  criteria 
are  met;  and  (4)  the  owner  or  operator 
maintains  records  adequate  to  allow  a 
determination  that  the  criteria  are  met. 
The  criteria  are  further  discussed  in  the 
NPRM  (60  FR  4000). 

EPA  proposed  that  if  more  than  one 
additional  year  is  needed,  the  owner 
may  request  to  extend  the  deadline  for 
completing  all  retrofit  or  replacement 
action.  EPA  proposed  that  such  a 
request  be  submitted  to  EPA  before  the 
end  of  the  ninth  month  of  the  additional 
year  that  was  granted  to  retrofit,  replace, 
or  retire  the  appliance.  The  request 
would  be  required  to  include  revisions 
to  that  information  submitted  for  the 
first  additional  year  as  proposed  under 
§  82.166(o).  Unless  EPA  objects  to  the 
request  within  30  days  of  receipt,  it 
would  be  deemed  approved.  EPA  stated 
that  this  extension  would  be  granted 
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only  in  cases  where  the  actual  nature  of 
the  retrofit  or  replacement  activities  is 
such  that  the  additional  time  beyond  the 
one  year  is  crucial.  The  submittd  of 
revised  information  is  discussed  in  the 
NPRM  (60  FR  4002). 

EPA  proposed  to  allow  owners  or 
operators  to  evacuate  the  appliance  to 
slightly  above  atmospheric  pressure, 
specifically  to  a  pressure  not  exceeding 
5  psig,  to  perform  oil  changes.  Reasons 
for  tlds  approach  are  described  in  the 
NPRM  (60  FR  4002). 

The  I^RM  stated  that  EPA  would  like 
to  clarify  that  the  Agency  interprets  the 
35  percent  leak  rate  in  the  regulations  as 
not  including  emissions  of  piirged 
refrigerant  that  are  destroyed,  if  their 
destruction  is  accounted  for  and  can  be 
verified  by  records  maintained  by  the 
owners  or  operators  of  the  industrial 
process  refiigeration  equipment.  If 
piuged  refiigerant  is  destroyed  using 
one  of  the  five  destruction  technologies 
approved  by  the  Parties  to  the  Montreal 
Pixjtocol,  EPA  can  consider  that 
refiigerant  to  have  been  destroyed  and 
therefore,  not  part  of  the  leak  rate  for  the 
system.  A  description  of  the  methods  for 
destroying  refiigerant  and  the  how 
industrial  process  refiigeration  systems 
could  measure  purged  refiigerants  is 
contained  in  the  NPRM  (60  FR  4003). 

In  the  NPRM  (60  FR  4003),  EPA 
described  temporarily  mothballing 
equipment.  If  a  facility  is  temporarily 
mothballed,  EPA  believes  it  is 
appropriate  to  suspend  the  time¬ 
relevant  repair  an^or  retrofit 
requirements  while  the  facility  is 
effectively  inoperative.  In  the  same 
subsection,  EPA  described  how 
temporarily  mothballing  is  not 
equivalent  to  having  an  appliance  taken 
off-line  or  to  an  industrial  process 
shutdown.  EPA  proposed  that  while 
temporarily  mothballed,  the  time¬ 
relevant  repair  and/or  retrpfit 
requirements  would  be  suspended. 

EPA  proposed  that  owners  or 
operators  of  a  federally-owned 
refrigerant  appliance  be  able  to  submit 
a  request  for  extensions  parallel  to  those 
outlined  for  industnal  process 
refiigeration  equipment,  based  on  the 
hindrance  of  federal  procurement 
requirements.  If  additional  time  is 
granted,  EPA  proposed  that  testing  and 
documentation  should  occur,  parallel  to 
those  for  industrial  process  refrigeration 
equipment.  The  reasons  for  this 
proposed  extension  are  discussed  in 
detail  in  the  NPRM  (60  FR  4004). 

IV.  Summary  of  Major  Comments 
Received 

During  the  public  conunent  period 
EPA  received  fourteen  sets  of  conunents 
that  are  addressed  in  this  action.  In 
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addition,  EPA  received  and  considered 
additional  comments  submitted  to  the 
Agency  after  the  30-day  public  comment 
period  ended.  All  comments  considered 
in  this  final  action  are  contained  in  Air 
Docket  A-92-01  VIHD. 

All  the  commenters  agreed  that  EPA 
should  revise  the  leak  repair 
requirements.  Most  of  the  commenters 
agreed  with  the  general  paradigm  EPA 
proposed  for  repairing  leaks  in 
industrial  process  reMgeration 
equipment.  Commenters  raised  specific 
concerns  regarding  various  aspects  of 
the  proposed  rule. 

EPA  received  comments  concerning 
the  inclusion  of  specific  t3q)es  of 
appliances  in  the  definition  of  industrial 
process  refiigeration  equipment.  One 
commenter  was  concerned  with 
whether  the  economic  impact  of  an 
industrial  process  shutdown  of  a 
nuclear  power  reactor  used  in  the 
generation  of  electricity  was  considered 
by  the  Agency. 

Many  commenters  were  concerned 
with  the  use  and  definitions  of  static 
and  dynamic  tests.  In  particular,  several 
commenters  suggested  that  the  tests 
should  be  described  as  “first  verification 
test”  and  “follow-up  verification  test,” 
thus  avoiding  any  confusion  stemming 
from  the  common  associations  of  static 
and  dynamic  with  a  state  of  motion. 
Some  commenters  stated  that  d)mamic 
tests  in  certain  circumstances  should  be 
performed  before  the  affected  appliance 
is  operating  at  steady-state. 

A  few  commenters  were  concerned 
with  the  methods  EPA  proposed  to 
determine  the  full  charge  of  an 
appliance.  These  conunenters  believe 
that  the  fourth  option  described  in  the 
NPRM  (60  FR  3996)  should  be 
considered  an  acceptable  methodology. 

Several  commenters  believe  that  EPA 
should  broaden  the  proposed  conditions 
under  which  mothballing  an  appliance 
would  suspend  the  time-relevant  leak 
repair  requirements. 

A  few  commenters  suggested  changes 
to  the  recordkeeping  and  reporting 
requirements. 

EPA  received  several  comments 
regarding  the  proposed  requirements  for 
federally-owned  chillers,  ^me 
commenters  supported  EPA’s  proposal, 
some  opposed  it,  and  one  commenter 
suggested  that  EPA  re-propose  the 
changes  imder  a  separate  rulemaking. 

EPA  received  comments  on  the 
requirement  to  exert  best  efforts  to 
repair  leaks.  Commenters  were 
concerned  that  since  the  settlement 
agreement  between  EPA  and  CMA  was 
reached,  the  interpretation  of  best  efforts 
and  sound  engineering  judgment  has 
changed. 


All  the  comments  received  by  EPA  are 
discussed  in  greater  detail  below. 

V.  Response  to  Comments 

EPA  received  fourteen  sets  of 
comments  during  the  comment  period 
on  the  proposed  changes  to  the  leak 
repair  requirements  published  January 
19, 1995  (60  FR  3992).  Individual 
comments  are  specifically  addressed  in 
this  section. 

A.  Legal  Authority 

EPA  requested  comment  on  the  legal 
authority  imder  which  EPA  was 
proposing  and  today  is  promulgating 
revisions  to  the  leak  repair 
requirements.  A  few  commenters 
addressed  this  issue  and  agreed  with 
EPA’s  legal  basis  for  proposing  these 
changes. 

B.  Contracted  Employees 

Two  commenters  requested  that  EPA 
clarify  that  actual  work  to  be  performed 
on  affected  appliances  may  be  provided 
by  contracted  personnel.  One 
commenter  stated  that  although  the 
owner  or  operator  remains  responsible 
for  compliance,  the  work  need  not  be 
performed  by  the  owner  or  operator. 

EPA  agrees  with  these  commenters.  The 
Agency  recognizes  that  often  repair  and 
maintenance  services  are  performed 
under  contractual  arrangements. 
Moreover,  contracted  personnel  will  be 
acting  as  agents  of  the  owner  or  operator 
with  respect  to  performance  of  service 
and  maintenance  of  the  appliances. 
Therefore,  the  owner  or  operator 
remains  responsible  to  ensure  that 
compliance  with  the  requirements 
promulgated  under  section  608  occurs. 

C.  Nuclear  Power 

One  comment  received  by  EPA 
discusses  the  consideration  of  the  leak 
repair  requirements  specifically  for 
generation  of  electricity  by  a  nuclear 
power  reactor.  The  commenter  does  not 
believe  the  NPRM  takes  into  account  the 
technological  and  economic  factors 
specific  to  the  operation  of  these 
facilities  in  the  context  of  the  statutory 
standard  in  section  608(a)(3)(A)  of  the 
Act.  For  example,  the  commenter  states 
that  the  shutdown  of  a  nuclear  power 
reactor  within  120  days  of  discovering 
that  the  leak  rate  exceeds  35  percent  is 
costly.  The  commenter  stated  that 
planned  outages  are  typically  scheduled 
on  an  18-month  cycle. 

EPA  understands  under  this  rule,  that 
an  industrial  process  shutdown  will 
often  occur  without  regard  to  the 
planned  outages  for  nuclear  power 
stations,  as  well  as  for  other  industrial 
process  refrigeration  equipment  in  order 
to  repair  leaks.  During  the  settlement 


agreement  negotiations,  discussions 
were  held  considering  the  possibility  of 
waiting  for  the  next  s^eduled 
shutdown.  However,  since  these 
scheduled  shutdowns  often  do  not 
occur  fi^quently,  it  was  determined  that 
undertaking  a  separate  industrial 
process  shutdown  would  be  necessary 
to  limit  the  emissions  of  refrigerant. 

EPA  does  not  believe  that  the  owners  or 
operators  of  nuclear  power  stations 
incur  costs  that  are  dissimilar  to  those 
incurred  by  the  chemical, 
pharmaceutical,  petrochemical,  and 
manufacturing  industries  when  an 
industrial  process  shutdown  occurs. 
Other  commenters  from  these  fields 
expressed  concerns  about  the  costs 
associated  with  an  industrial  process 
shutdown,  but  agreed  with  EPA  that 
such  an  undertaking  would  be  necessary 
to  limit  releases  of  ozone-depleting 
substances. 

Prior  to  this  rulemaking  it  was  imclear 
whether  the  use  of  chillers  in  the 
generation  of  electricity  actually  met  the 
definition  of  industrial  process 
refrigeration  equipment.  Therefore,  it  is 
true  that  EPA  did  not  base  the  NPRM  on 
any  specific  consideration  of  the  nuclear 
power  industry.  However,  EPA  does  not 
believe  that  the  commenter  has 
demonstrated  how  the  generation  of 
electricity  from  a  nuclear  power  reactor 
would  face  technological  or  economic 
factors  not  experienced  by  other  owners 
or  operators  of  industrial  process 
refiigeration  equipment.  Furthermore, 
today’s  action  lessens  the  burden  for  all 
industrial  process  refiigeration 
equipment,  regardless  of  its  use.  If 
significant  distinctions  exist  between 
refiigeration  appliances  used  in  the 
generation  of  electricity  emd  other 
refirigeration  appliances,  EPA  may  need 
to  reconsider  whether  the  use  of 
appliances  in  the  generation  of 
electricity  is  truly  consistent  with 
industrial  process  refiigeration 
equipment.  If  not,  these  appliances 
would  be  subject  to  the  15  percent  leak 
rate  and  all  associated  requirements. 

D.  Definition  of  Industrial  Process 
Refrigeration  Equipment  and  the  Need 
for  Separate  Leak  Repair  Requirements 

The  NPRM  stated  that  three  main 
refiigeration  sectors  are  affected  by  the 
leak  repair  provisions  promulgated 
under  section  608  of  the  Act: 
commercial  refirigeration,  comfort¬ 
cooling,  and  industrial  process 
refrigeration.  While  many  different 
commercial  refiigeration  and  comfort¬ 
cooling  appliances  are  similar  in  design 
and  function,  EPA  received  information 
from  CMA  illustrating  the  uniqueness  of 
industrial  process  reMgeration 
equipment.  Industrial  process 
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refirigeration  equipment  is  custom- 
designed  and  assembled  in-place  at  a 
process  location.  Thus,  each  of  these 
industrial  vmits  has  unique  operating 
characteristics.  Industrial  process 
refrigeration  has  been  defined  in 
§82.152  as: 

*  *  *  complex  customized  appliances 
used  in  the  chemical,  pharmaceutical, 
petrochemical  and  manuCscturing  industries. 
This  sector  also  includes  industrial  ice 
machines  and  ice  rinks. 

EPA  requested  comment  on  the 
appropriateness  of  establishing  separate 
repair  provisions  for  industrial  process 
refrigeration.  EPA  received  several 
comments  concerning  the  need  for 
separate  provisions.  These  comments 
agreed  with  the  NPRM.  Specifically, 
commenters  referred  to  the  uniqueness 
of  industrial  process  refrigeration 
equipment  used  in  pharmaceutical, 
petrochemical,  and  manufacturing 
industries.  Commenters  stated  that  there 
are  several  apparent  difierences  between 
industrial  process  refrigeration 
equipment  and  other  types  of 
equipment  affected  by  the  leak  repair 
provisions.  Industrial  process 
refrigeration  equipment  is  larger  and 
more  complex  than  hermetic^ly-sealed 
consumer  units.  Most  comfort-cooling 
appliances  have  hermetically-sealed  or 
semi-hermetically-sealed  refrigerant 
loops.  Complexity  of  the  industrial 
process  refrigeration  equipment  makes 
leak  detection  and  leak  rate  calculations 
more  difficult  than  for  other  sectors 
afiiected  by  the  leak  repair  provisions. 
Commenters  agreed  with  EPA’s 
assessment  that  the  replacement  parts 
for  this  sector  often  must  be  specifically 
fabricated  for  the  leaking  equipment. 
Commenters  beheve  that  shutting  down 
industrial  process  refrigeration 
equipment  often  takes  several  days  and 
that  the  owners  and  operators  of  this 
equipment  must  avoid  any  imwemted 
chemical  reactions  that  could  lead  to 
fires,  explosions,  or  other  immediate 
hazards.  Based  on  the  discussion  in  the 
NPRM  and  the  comments  received,  EPA 
is  establishing  separate  leak  repair 
requirements  for  industrial  process 
refrigeration  equipment. 

One  commenter  suggested  EPA  clarify 
the  definition  of  industrial  process 
refrigeration  equipment  wi&  respect  to 
the  appliance’s  relationship  to  the 
manu&ctimng  process.  The  commenter 
stated  that  the  terms:  “complex;”  “used 
in  the  manufacturing  industry;” 
“custom  designed;”  and  “assembled  in 
place”  are  subjective  and  could  be 
applied  to  many  of  the  appliances  used 
for  cooling  large  buildings  or  processes. 
Industrial  process  refrigeration 
equipment  in  the  mam^cturing  sector 


is  used  to  cool  processes  directly  related 
to  a  broad  range  of  manufacturing 
activities.  The  commenter  suggests  that 
the  differentiating  factor  between 
industrial  process  and  commercial 
refrigeration  is  that  industrial  process 
refrigeration  equipment  tends  to  be 
directly  linked  to  a  manvifacturing 
activity.  EPA  agrees  with  this 
commenter’s  concerns.  EPA 
distinguishes  between  commercial 
refrigeration  and  industrial  process 
refrigeration  equipment  for  the  pmrposes 
of  §  608  in  part  by  considering  how  the 
appliance  is  used.  EPA  did  not  intend 
to  include  in  the  definition  of  industrial 
process  refrigeration  eqviipment 
appliances  hot  involved  in  the 
industrial  process.  Therefore,  through 
this  action  EPA  will  amend  the 
definition  of  industrial  process 
refrigeration  to  clarify  that  use  is  a  factor 
in  determining  if  an  appliance  is 
industrial  process  refrigeration 
equipment. 

EPA  received  comments  concerning 
whether  the  generation  of  electricity, 
particularly  where  a  nuclear  reactor  is 
vised,  is  included  in  the  definition  of 
industrial  process  refrigeration 
equipment.  One  commenter  stated  that 
EPA  does  not  specifically  identify 
electric  generating  stations  as  industrial 
processes,  as  the  rule  does  for  the 
chemical  and  pharmaceutical 
industries.  The  commenter  states  that 
large,  custom  refrigeration  appliances  to 
cool  the  production  process  are 
essential  to  the  manufactviring  of 
electricity  and  are  prevalent  at  nuclear 
generating  stations. 

Fundamental  to  the  classification  of 
these  appliances  is  whether  or  not  the 
system  is  used  directly  in  the 
production  of  electricity.  The 
commenter  states  that  Cutting  down 
the  refrigeration  appliances  covild  result 
in  the  shutdown  of  the  generating 
station,  where  the  two  are  integrally 
linked.  Another  commenter  stated  that 
chillers  used  in  safety-related 
equipment  are  critical  to  the  safe 
shutdown  of  nuclear  power  stations  in 
the  event  of  an  accident.  EPA  believes 
that  current  definition  of  industrial 
process  refirigeration  equipment  needs 
to  be  clarified  to  specifically  state  that 
the  generation  of  electricity  is  included. 
EPA  believes  that  under  the  current 
definition  it  is  not  apparent  that  the 
generation  of  electricity  is  considered 
manufacturing.  Therefore,  through  this 
action,  EPA  will  add  the  generation  of 
electricity  to  the  definition  of  industrial 
process  refrigeration.  EPA  would  like  to 
clarify  that  the  definition  will  only 
include  appliances  directly  linked  to  the 
generation  of  electricity.  Appliances 
used  to  cool  control  rooms  or  offices  are 


not  considered  industrial  process 
refirigeration  equipment. 

The  amended  definition  will  be: 

*  *  *  complex  customized  appliances 
used  in  the  chemical,  pharmaceutical, 
petrochemical  and  manufocturing  industries. 
These  appliances  are  directly  linked  to  the 
process.  This  sector  also  includes  industrial 
ice  machines,  appliances  used  directly  in  the 
generation  of  electricity,  and  ice  rinks  *  *  * 

EPA  received  one  comment 
concerned  with  the  potential  for 
ambiguities  in  the  definition  of 
industrial  process  refirigeration 
eqviipment  and  commercial 
refrigeration.  The  commenter  notes  that 
by  defavilt,  all  appliances  with  more 
than  50  pounds  of  refrigerant  that  do  not 
come  imder  the  definition  of 
commercial  or  industrial  process 
refrigeration  eqvupment  must  have  leaks 
repaired  when  the  leak  rate  exceeds  15 
percent  leak  rate.  EPA  agrees  that  all 
appliances  with  50  poimds  of  refrigerant 
or  more,  that  do  not  meet  these 
definitions  are  subject  to  the  15  percent 
leak  rate. 

Three  comments  asserted  that  other 
types  of  appliances  should  also  be 
included  in  the  leak  repair  requirements 
for  industrial  process  refirigeration 
eqvupment.  These  commenters  proposed 
expanding  the  definition  of  industrial^ 
process  refrigeration  eqvupment  to 
incorporate  specialized  comfort  cooling 
apphances  and  specialized  commercial 
reMgeration.  One  commenter  stated  that 
since  industrial  comfort-cooling 
equipment  such  as  the  air  conditioners 
mouQted  on  cranes  in  a  smelter  are 
“custom  built,”  EPA  should  allow 
additional  time  for  repairs  to  be  made. 
While  EPA  vmderstands  that  these 
appliances  are  customized  to  be  located 
on  cranes,  often  above  molten  metal,  . 
EPA  does  not  believe  these  appliances 
are  consistent  with  either  the  original  or 
eimended  definition  of  industrial 
process  refirigeration  equipment.  EPA 
believes  that  the  parts  used  in  these 
types  of  comfort-cooling  appliances  are 
not  vmique  and  are  therefore  relatively 
easy  to  replace.  Fmrthermore,  the 
appliances  do  not  function  as  part  of  the 
process.  Customizing  the  appliances  in 
this  scenario  refers  predominantly  to 
modifying  the  system  to  fit  in  its 
intended  location.  Therefore,  EPA  does 
not  consider  industrial  comfort-cooling 
apphances  to  be  industrial  process 
reMgeration  eqvupment. 

Another  commenter  stated  that  the 
definition  of  industrial  process 
refrigeration  should  be  expanded.  The 
commenter  uses  specialized 
refrigeration  equipment  in  confined 
spaces  and  other  industrial-setting 
apphcations,  refrigeration  as  cooling 
equipment  in  laboratories  for  meeting 
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specific  testing  requirements,  and 
cooling  areas  containing  a  bank  of 
computers  to  ensure  a  controlled 
environment.  Another  commenter  stated 
that  the  definition  should  specify  that 
appliances  used  for  regulating 
temperatures  in  the  control  panel 
buildings  should  also  be  considered 
industrial  process.  The  commenter 
believes  that  this  is  an  integral  part  of 
the  process  and  that  since  these 
appliances  are  vital  to  the  proper 
functioning  of  the  instruments  in  the 
control  panel  they  do  not  constitute 
“comfort-cooling.”  While  EPA 
imderstands  that  these  cooling 
appliances  are  designed  to  meet  specific 
cooling  needs  and  fit  in  specific 
settings,  these  appliances  do  not  meet 
the  definition  of  industrial  process 
refiigeration.  EPA  does  not  believe  it  is 
appropriate  to  expand  the  definition  of 
industrial  process  refrigeration 
eqvupment  to  include  specialized 
comfort-cooling  appliances.  If 
appropriate  in  the  ^ture,  EPA  could 
consider  creating  a  separate  category  of 
specialized  comfort-cooling  appliances 
and/or  specialized  commercial 
appliances  and  permitting  additional 
time  to  repair  leaks.  However,  at  this 
time  EPA  does  not  believe  this  is 
necessary.  If  EPA  receives  compelling 
information,  then  EPA  would  consider 
proceeding  with  appropriate  notice  and 
comment. 

Amending  the  requirements  to  create 
new  sub-sectors  for  appliances  not 
considered  in  the  NPRM,  particularly 
where  such  determinations  would  likely 
have  wide-ranging  consequences  where 
proper  notice  has  not  been  given,  would 
be  inappropriate  as  part  of  today’s  final 
action.  Therefore,  EPA  will  not  expand 
the  definition  of  industrial  process 
refiigeration  equipment  to  include 
specialized  comfort-cooling  or 
specialized  commercial  appliances.  EPA 
may  reconsider  this  issue  through 
proper  notice  and  comment  procedures, 
at  a  later  date. 

EPA  received  several  comments 
regarding  the  amoimt  of  refrigerant 
contained  in  appliances  subject  to  the 
leak  repair  requirements.  Commenters 
asked  ^at  EPA  clarify  that  leak  repair 
is  required  only  for  appliances  that 
normally  contain  more  than  50  poimds 
of  refrigerant.  On  August  19, 1994  (59 
FR  42953),  EPA  addressed  this  concern. 
The  notice  states  that  “although  EPA 
did  not  explicitly  restrict  the  scope  of  its 
leak  repair  requirement  for  commercial 
and  industrial  process  refrigeration  to 
equipment  containing  more  than  50 
poimds  of  refrigerant,  EPA  intended  this 
requirement  (§  82.156(i))  to  cover  only 
equipment  containing  at  least  50 
pounds”  (59  FR  42953).  Accordingly, 


EPA  amended  §  82.156(i)  to  specify  the 
50-pound  cut-off  (59  FR  42957). 
Inadvertently,  EPA  neglected  to  carry 
over  that  amended  language  in  the 
January  19, 1995  NPRM.  'Therefore, 
throu^  this  action,  EPA  will  amend  the 
propc^ed  requirements  of  §  82.156(i)  to 
specify  the  50-pound  cut-off. 

One  commenter  requests  that  EPA 
clarify  that  50  pounds  refers  to  the 
refrigerant  in  one  refrigerant  circuit.  The 
commenter  states  that  where  two 
separate,  wholly  independent 
refrigeration  circuits  that  are  not 
interconnected,  each  having  a  normal 
refrigerant  capacity  of  no  more  than  50 
pounds,  the  leak  repair  provisions 
should  not  apply.  ^A  agrees  with  this 
commenter.  Through  this  action,  EPA 
would  like  to  clarify  that  if  the 
refrigerant  circuits  do  not  interconnect, 
and  if  each  wholly  independent  circuit 
has  a  capacity  of  no  more  than  50 
poimds  of  refrigerant,  the  leak  repair 
provisions  promulgated  under 
§  82.156(i)  do  not  apply.  However,  if  the 
refrigerant  circuits  are  connected,  and 
the  combined  circuits  have  a  normal 
capacity  of  more  than  50  pounds  of 
refrigerant,  the  leak  repair  provisions  do 
apply. 

EPA  received  several  comments 
regarding  appliances  used  as  both 
industrial  process  refrigeration 
equipment  and  comfort-cooling.  The 
commenters  were  concerned  with 
whether  they  need  to  use  the  15  percent 
leak  rate  or  the  35  percent  leak  rate 
under  these  circumstances.  One 
example  would  be  a  chiller  used 
directly  in  the  generation  of  electricity 
and  used  to  cool  the  control  room.  EPA 
believes  that  where  50  percent  or  more 
of  an  appliance’s  capacity  is  being  used 
as  industrial  process  refrigeration 
equipment,  that  appliance  should  be 
treated  as  industrial  process 
refrigeration  equipment  and  therefore 
subject  to  the  35  leak  rate.  Where  less 
than  50  percent  of  an  appliance’s 
capacity  is  being  used  as  industrial 
process  reMgeration  equipment,  then 
the  appliance  will  not  be  considered 
industrial  process  refrigeration 
equipment  and  will  therefore  be  subject 
to  the  15  percent  leak  rate.  EPA  believes 
this  demonstrates  an  equitable  approach 
and  is  consistent  with  determinations 
made  by  the  Agency’s  Office  of 
Compliance.  > 

EPA  received  one  comment  regarding 
the  definition  of  on-site.  The  commenter 
believes  EPA  should  specify  that  on-site 
means  within  a  contiguous  geographic 
area,  under  common  ownership  or 
control,  that  includes  the  location  of  the 

'  Applicability  Determination  #51  made  under  the 
§  608  rulemakings. 


appliance.  For  the  purposes  of  these 
regulations,  EPA  agrees  with  this 
interpretation  of  the  term  on-site. 

E.  Repairing  Appliances 

1.  Repair  Attempts 

EPA  received  several  comments 
seeking  clarification  concerning  how 
EPA  will  interpret  the  first  repair 
attempt.  Commenters  stated  that  EPA 
should  clarify  that  repairs  can  be 
iterative  and  therefore  an  owner  or 
operator  should  be  allowed  to  make  as 
many  repair  attempts  within  the  initial 
30-day  or  120-day  timeframe  as 
possible,  as  long  as  the  results  of 
conducting  the  verification  tests 
indicate  that  the  repairs  were 
successful.  One  commenter  explained 
that  repairs  may  be  checked  several 
times  before  being  considered  complete. 
The  commenter  feared  that  there  may  be 
confusion  that  one  unsuccessful  attempt 
to  tighten  a  bolt  or  replace  a  gasket 
might  trigger  the  requirements  as  when 
a  dynamic  test  fails. 

EPA  agrees  with  these  concerns.  EPA 
believes  that  during  the  initial  30-day  or 
120-day  repair  time,  all  attempts  should 
be  made  to  repair  the  leaks.  Therefore, 
through  this  action  EPA  will  replace  the 
proposed  language  “first  attempt”  with 
“initial  repair  efforts,”  thus  including 
all  the  efforts  made  during  the  initial  30 
or  120  days. 

EPA  also  received  comments 
concerning  the  interpretation  of  “second 
attempt”  to  repair  leaks.  The 
commenters  are  concerned  that  second 
attempt  implies  a  singular  event  rather 
than  a  series  of  events  to  repair  a  leak 
within  a  finite  period  of  time.  One 
commenter  suggested  that  “efforts”  be 
used  instead.  The  commenter  believes  a 
limited  timeframe  instead  of  a  limited 
event  should  be  acceptable.  EPA 
received  comments  indicating  that  the 
Agency  should  modify  the  rule  to 
include  a  timeframe  for  completing  the 
second  attempt  to  repair  leaks, 
particularly  since  a  timeframe  was 
included  in  the  settlement  agreement. 

EPA  agrees  with  the  comments.  A 
timeframe  of  30  days  (or  120  days  in  the 
case  of  an  industrial  process  shutdown) 
was  specified  in  the  settlement 
agreement  and  inadvertently  not 
included  in  the  NPRM  under 
§  82.156(i)(3)(iv).  As  discussed  above  in 
reference  to  a  first  repair  attempt,  EPA 
understands  that  repairs  may  hie 
iterative  and  that  a  singular  effort 
should  not  be  described.  Another 
comment  suggested  EPA  use  the 
language,  “any  subsequent  repair 
attempt.”  EPA  does  not  believe  that  this 
language  is  appropriate  because  it  is  too 
open-ended  and  could  potentially  cause 
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confusioD.  Therefore,  through  this 
action  EPA  will  mo^fy  the  proposed 
§82.156(iX3)(iv)  to  include  a  refer«ice 
to  30  days  and  120  da]rs  for  completing 
“second  repair  efforts.” 

2.  Timeframes  for  Repairing  Leaks 

EPA  lecahred  many  comments 
supporting  the  proposed  timeframes  for 
repairing  leaks  in  industrial  process 
equipment.  These  commenters 
recognized  that  while  many  types  of 
leaks  can  be  reprured  within  30  days,  in 
particular  circumstances,  suck  as  when 
m  industrial  process  shutdown  is 
required,  additional  time  is  necessary. 
EPA  received  cme  cmnment  stating  that 
in  all  cases  120  days  should  be  provided 
to  repair  all  leaks.  The  commenter 
frirtlm  stated  thiU  if  the  leaks  could  not 
be  repaired  within  120  days,  additional 
time  should  be  provided  if  the  parts  are 
unavailable,  there  are  complications  due 
to  other  regulations,  or  the  potential 
need  for  the  system  to  be  taken  off  line 
to  effect  the  repair  exists.  The 
commenter  beUeves  that  this  will 
reduce  the  amount  of  delays 
experienced  by  waiting  for  approvals 
fi?(m  the  Agency  and  it  would  decrease 
the  bvirden  placed  upon  the  industry  by 
reducing  the  number  of  submittals.  The 
commenter  further  believes  that  by 
reducing  wasted  time  spent  in 
performing  bureaiicratic  functions,  and 
waiting  for  approvals,  the  repairs  may 
be  more  quickly  and  efficiently  made. 

EPA  dMS  not  believe  it  is  necessary 
to  always  permit  120  days  to  repair 
leaks.  In  negotiating  the  settlement 
{^reeroent  with  and  in  subsequent 
discussions  with  industry 
representatives,  numerous  examples  of 
routine  repairs  that  can  easily  be  made 
within  30  days  have  been  identified. 
These  types  of  repairs  include  leaks 
caused  by  a  ruptured  tube  and  a  leaking 
gasket  between  the  flanges.  Th^  and 
other  types  of  repairs  normally 
completed  in  less  than  30  days  are 
discussed  in  the  NPRM  (60  FR  3994). 
Limiting  repair  times  to  the  most 
reasonable  amoimt  of  time  ensures  that 
the  repairs  are  completed  responsibly 
and  consistent  with  the  spirit  and  intent 
of  section  608  and  the  initial  regulations 
promulgated  in  May  1993.  EPA  sees  no 
reason  to  provide  additional  time  to 
repair  lea^  that  many  commenters 
agree  can  easily  be  repaired  within  30 
days.  Part  of  EPA’s  rationale  for 
proposing  changes  to  the  leak  repair 
provisions  is  based  on  the  need  to 
provide  flexibility  where  the  leaks  are 
such  that  repairs  cannot  be  made  within 
30  days.  Allowing  120  days  for  repeurs 
where  an  industrial  process  shutdown  is 
necessary  recognizes  the  need  to  first 
complete  the  actual  shutdown  before 


attempting  to  fix  tlm  leaks.  Since  under 
most  circumstances,  owners  or 
operators  an  expected  to  proceed  with 
their  repair  m  retrofit  opmaticms 
without  receipt  of  prior  approval,  EPA 
does  not  believe  wiafing  for  approval 
constitutes  a  reascm  for  tihe  owners  or 
operators  te  delay  action.  Thus 
extending  the  leak  repair  timeframe  to 
120  days  to  ensure  adequate  time  to 
receive  EPA  approval  is  nqt.necessary. 
Therefore.  EPA  is  requiring  that  where 
appropriate,  leaks  we  to  be  repaired 
within  30  days. 

EPA  received  one  commmit  regarding 
the  course  of  acticm  when  the  30-day 
repair  requirement  cannot  be  met.  Ihe 
commenter  notes  that  ffie  NPRM’s 
preamble  states  that  when  the  30-day 
repair  requirement  cannot  be  met,  the 
owner  or  operator  must  notify  EPA  and 
include  “a  one-year  retrofit, 
replacement  or  retirement  pfon  for  the 
leaky  equipment”  (60  FR  3994). 
However,  the  regulatory  language  does 
not  state  that  requirement.  Instead,  the 
regulatory  language  states  that  the 
owners  or  operators  must  provide  the 
reason(s)  w%  more  than  30  days  are 
needed  and  an  estimate  of  when  the 
repair  work  will  be  completed.  The 
commenter  believes  the  regulatory  text 
is  correct.  EPA  agrees  that  the  regulatory 
language  properly  reflects  the 
notification  requirement.  Provisions 
proposed  imder  §82.156(i)  allows  for 
odier  alternatives  besides  automatically 
retrofitting  or  replacing  the  eqvdpment. 

3.  Determining  the  Full  Charge  of 
Refrigerant 

EPA  received  several  comments  ; 
concerning  establishment  of  the  amcamt 
of  refrigerant  contained  in  industrial 
process  refrigeration  equipment  and 
therefore  determining  the  leak  rate  for 
the  affected  appliance.  One  commenter 
suggested  that  EPA  should  specify  a 
methodology  for  determining  the 
percentage  of  refrigerant  lost  dming  a 
12-month  period.  Another  commenter 
stated  that  large  facilities  that  have  in- 
house  staff  for  servicing  refrigeration 
equipment  may  not  have  had  any 
regulatory  requirement  or  internal 
justification  for  maintaining  records  of 
refrigerant  charges  prior  to  June  14, 

1993  (the  effective  date  of  the  initial 
regulations  promulgated  vmder  section 
608).  The  commenter  requests  that  EPA 
clarify  that  leak  rate  calculations  are 
required  to  be  performed  by  taking  into 
consideration  ffie  additions  of 
refrigerant  that  occur  after  the  original 
promulgation  of  section  608. 
Furthermore,  the  commenter  requests 
clarification  about  prorating  refrigerant 
added  over  more  than  a  12-month 
period.  For  example,  if  20%  is  added 


every  24  months,  does  that  constitute  a 
10%  per  year  le^  rate?  The  commenter 
believes  that  since  there  were  no 
regulatory  requirements  prior  to  May 
1993,  owners  m  operators  should  not  be 
subject  to  enforcement  based  on 
imprecise  calculations.  Ahemativ^y, 
the  comments  believes  that  EPA  shcmhi 
permit  the  first  recharge  to  occur 
without  regard  to  the  leak  rate  in  order 
to  establish  a  full  charge  baseline. 

EPA  imderstands  that  prim'  to  June 
1993,  records  regarding  the  addition  of 
refrigerant  may  not  have  been 
maintained.  However,  at  this  point  such 
infonnation  should  have  been 
maintained  for  over  two  years. 

Therefore.  EPA  believes  it  is  reasonable 
to  assume  a  baseline  can  be  established. 
EPA  agrees  that  refrigerant  recharges 
should  be  appropriately  prorated  to 
establish  a  yearly  leak  rate;  however, 

EPA  does  not  believe  it  is  necessary  or 
appropriate  to  permit  the  first  recharge 
to  occur  without  making  an  effort  to 
assess  the  leak  rate. 

Several  commenters  requested  that 
EPA  permit  the  use  of  the  fourth  option 
discussed  in  the  NPRM  (60  FR  3996)  for 
determining  the  frill  charge  of 
refrigerant.  This  method  allows  one  to 
choose  a  number  from  within  an 
established  range  based  on  the  best  data 
currently  available.  Once  a  number  is 
selected,  it  would  be  considered  the  frill 
charge:  however,  over  time  the  owner  or 
operator  of  the  appliance  may  adjust  the 
number  based  on  new  or  revised 
information  concerning  the  performance 
of  the  system.  EPA  expressed  concerns 
that  there  is  no  clarity  regarding  ~ 
circumstances  under  which  a  change  in 
the  number  could  be  justified.  In  the 
NPRM,  EPA  stated  that  an  everchanging 
estimate  of  the  full  charge  defeats  the 
purpose  of  creating  a  baseline. 

Several  commenters  stated  that  EPA’s 
concerns  can  be  overcome.  One 
commenter  stated  that  in  its  experience 
it  is  difficult  to  accurately  estimate  the 
full  charge  of  particular  appliances.  The 
commenter  believes  that  often  only  trial 
and  error  will  derive  an  accurate 
number.  The  commenter  believes  it  is 
essential  to  allow  an  owner  or  operator 
to  be  able  to  draw  from  experience  and 
use  a  range  in  estimating  the  full  charge. 
The  commenter  believes  that  as  long  as 
the  method  used  is  documented,  an 
inspector  can  determine  if  the  approach 
was  reasonable.  Another  commenter 
stated  that  EPA  should  not  reject  any 
legitimate  technique  for  calculating  the 
frill  charge.  Several  commenters  stated 
that  every  method  for  determining  the 
full  charge  has  its  strengths  and 
weaknesses.  Moreover,  expressed  or  not, 
all  methods  will  develop  a  range.  The 
commenters  believed  that  EPA's 
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concerns  are  that  the  owners  or 
operators  might  frequently  change  the 
determination  of  fuU  charge  and  that 
EPA  would  lack  the  criteria  to  evaluate 
whether  the  changes  were  justified.  The 
commenters  suggested  a  way  to  address 
these  concerns: 

•  Any  downward  revision  of  the  full 
charge  should  be  acceptable  without  a 
need  for  EPA  to  challenge  it; 

•  EPA  could  specify  Uiat  the 
midpoint  of  the  established  range 
constitutes  the  full  charge  for 
determining  a  leak  rate; 

•  EPA  could  require  the  owners  or 
operators  to  maintain  records  of  the 
basis  for  their  original  determinations  of 
the  full  charges  and  any  data  behind  any 
changes  to  those  determinations;  and 

•  EPA  could  require  the  owners  or 
operators  to  submit  a  report  to  EPA 
when  a  number  is  revised  after 
discovering  refrigerant  losses,  when  a 
number  is  revised  resulting  in  a  leak 
rate  below  35  percent,  and  when  the 
owners  or  operators  do  not  intend  to  fix 
the  leaks. 

Another  commenter  stated  that  if  EPA 
does  not  revise  the  proposed  regulations 
to  permit  this  method  for  determining 
the  full  charge,  the  Agency  should 
provide  at  least  six  months  for  the 
owners  or  operators  to  determine  the 
full  charge  of  affected  appliances  using 
acceptable  methods. 

EPA  has  considered  these  comments 
very  carefully.  EPA’s  concerns  relate  to 
the  acciuracy  of  the  fomth  method  for 
determining  the  full  charge  of  a  system 
emd  the  potential  to  adjust  the  estimate 
to  reduce  leak  rates  below  the 
applicable  thresholds.  However,  EPA 
believes  that  the  commenters  have 
suggested  ways  to  alleviate  EPA’s 
concerns.  EPA  imderstands  that  while 
ranges  may  need  to  be  adjusted  several 
times  for  a  new  appliance,  over  time  the 
frequency  of  such  adjustments  would 
likely  decrease,  imless  substantial 
modifications  were  made  to  the 
appliance.  Moreover,  in  most  cases, 
ranges  would  not  need  to  be  adjusted 
more  than  once  every  few  years  after  £in 
appliance  has  been  in  operation  long 
enough  for  the  owner  or  operator  to 
become  comfortable  with  the  range. 
Furthermore,  EPA  understands  that  a 
range  may  actually  represent  seasonal 
variations. 

EPA  agrees  with  the  commenters  that 
any  downward  revision  of  the  full 
charge  should  be  acceptable  without 
any  need  for  EPA  to  challenge  the 
revision.  EPA  fiuther  agrees  that  the 
midpoint  of  the  established  range  shall 
represent  the  full  charge  for  determining 
a  leak  rate.  This  mitigates  the  possibility 
of  receiving  any  vmfair  advantage  by 


adjusting  the  range,  since  the  midpoint 
would  not  vary  as  much. 

EPA  agrees  with  the  comments  that 
records  should  be  maintained 
concerning  the  determination  of  the 
range  and  any  adjustments  to  it.  If  the 
owners  or  operators  of  an  appliance 
choose  to  establish  a  range,  it  is  critical 
to  understand  the  methodology  for  the 
establishment  of  the  range  and  the 
methodology  for  any  adjustments  that 
would  result  in  a  larger  number  for  the 
midpoint.  EPA  believes  that  such 
records  would  be  beneficial  in  any 
compliance  determinations.  Moreover, 
EPA  believes  that  while  ranges  many 
need  to  be  adjusted  several  times  diuing 
the  first  year,  the  ranges  will  soon 
become  stabilized.  It  will  not  be 
necessary  to  adjust  the  ranges  unless  a 
major  change  was  made  to  the  industrial 
process  refrigeration  equipment. 
Therefore,  the  records  would  not  need 
to  be  modified  often.  Commenters 
suggested  data  elements  to  be  contained 
in  the  records,  including  the  original 
full  charge  and  any  revisions.  EPA 
agrees  with  these  commenters. 

'nrerefore,  the  records  required  for  using 
the  fourth  option  will  include:  the 
identification  of  the  owner  or  operator 
of  the  appliance;  the  location  of  the 
appliance;  the  original  full  charge  of  the 
appliance  and  how  it  was  determined; 
any  revision  of  the  full  charge  number 
and  how  it  was  determined;  and  the 
date  such  revisions  occiured.  Since  the 
owner  or  operator  need  not  use  the 
fourth  methodology,  EPA  does  not 
believe  this  recor^eeping  provision 
constitutes  an  unreasonable  burden  for 
the  owners  or  operators. 

While  commenters  suggested  limited 
reporting  requirements  to  accompany 
this  recordkeeping  provision,  EPA  does 
not  believe  it  is  necessary  or  appropriate 
to  require  reports  to  be  submitted 
deteiiling  the  methodology  for 
establishing  or  changing  the  full  charge 
determination.  EPA  believes 
maintaining  records  is  necessary  for  the 
Agency  to  understand  the 
methodologies  used  if  an  issue  of 
compliance  arises.  EPA  also  believes 
that  in  all  likelihood,  such  records  will 
benefit  the  owner  or  operator  of  the 
appliance  by  providing  a  historic  record 
of  how  the  current  leak  rate  was 
developed.  However,  routinely 
providing  that  information  to  EPA, 
particularly  where  no  potential 
violation  is  suspected,  is  not  necessary 
or  appropriate.  Therefore,  EPA  will 
require  that  records  be  maintained  if  tl  e 
fourth  method  for  establishing  the  full 
charge  is  used;  however,  EPA  will  not 
require  any  periodic  reporting. 

^mmenters  stated  that  if  Agency 
adopts  any  recordkeeping  or  reporting 


options  for  the  fourth  methodolog>'. 
such  provisions  should  not  be  extended 
for  use  with  the  other  three 
methodologies.  EPA  agrees  with  these 
commenters.  EPA  did  not  propose  and 
today  is  not  adopting  any  recordkeeping 
options  for  these  three  methodolodes. 

Through  this  action  H?A  will  allow 
any  one  of  the  three  proposed  methods 
and  the  fourth  method  discussed  in  the 
NPRM,  or  a  combination  of  these 
methods  to  be  used  for  determining  the 
full  charge  of  appliances.  If  the  fovi^ 
method  is  chosen  or  used  in 
combination  with  any  of  the  other 
acceptable  methods,  the  midpoint  of  the 
range  will  constitute  the  full  charge  for 
pxuposes  of  determining  the  leak  rate. 
The  owners  and  operators  of  the 
affected  industrial  process  refiigeration 
equipment  must  keep  records  in 
accordance  with  §  82.166(q),  detailing 
the  methodology  used  for  determining 
and  adjusting  the  range. 

Two  commenters  stated  that  the 
calculations  required  for  determining 
the  normal  charge  of  industrial  process 
refrigeration  equipment  should  apply  to 
the  commercial  and  comfort-cooling 
sectors  as  well.  One  commenter  believes 
that  these  other  appliances  have  field- 
installed  interconnecting  piping  and 
there  may  not  be  any  information 
available  from  the  manufacturer 
indicating  the  normal  refrigerant  charge. 
Furthermore,  the  commenter  requests 
that  EPA  publish  guidance,  including 
formulas,  tables  and  sample  calculations 
with  enough  detail  that  most  owners 
affected  by  the  leak  repair  provisions 
will  be  able  to  perform  the  necessary 
calculations.  EPA  does  not  agree  with 
this  commenter.  In  cases  where  a 
comfort-cooling  or  commercial 
refiigeration  appliance  is  “customized,” 
EPA  believes  it  is  still  relatively  easy  to 
derive  the  charge  of  the  system.  Field- 
installed  piping  can  be  measured  and 
the  refrigerant  charge  can,  therefore,  be 
calculated.  Moreover,  the  owners  or 
operators  of  such  systems  often  hire 
contractors  to  service  and  maintain  their 
appliances.  These  contractors  should  be 
able  either  to  determine  the  full  charge 
or  to  provide  guidance  on  establishing 
leak  rates.  EPA  believes  that  in  most 
instances,  these  contractors  will  be 
better  able  to  advise  the  owners  or 
operators.  Therefore,  EPA  does  not 
believe  it  is  necessary  to  specify  how 
the  full  charge  will  be  established  for 
these  sectors,  nor  to  publish  specific 
guidance. 

One  commenter  befieves  that  EPA 
shpuld  exclude  from  any  calculation  of 
refilgerant  leak  rates  the  loss  of 
refiigerant  through  a  one-time 
accidental  release,  such  as  breaking 
pipes,  a  ruptured  disc,  or  operator  error. 
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EPA  disagrees  with  this  commenter. 
While  EPA  understands  that  accidents 
do  occur,  EPA  believes  that  if  the  events 
are  such  that  the  leak  rate  surpasses  the 
15  percent  or  35  percent  thresholds,  the 
necessary  repairs  should  be  made  to 
ensine  t^t  the  owners  or  operators  of 
the  appliances  are  in  compUance.  Such 
repairs  wovdd  include  replacement  of 
the  broken  pipe  or  rupture  disk  that  led 
to  the  accidental  release.  Such  repairs 
would  also  include  correcting  any 
condition  that  repeatedly  led  to  an 
accidental  release  (e.g.  over 
pressiuization).  Moreover,  since  many 
leaks  occur  because  of  one-time  events, 
such  as  ruptured  pipe,  it  would  be 
impossible  to  draw  clear  distinctions  of 
what  would  be  included  in  leak  repair 
calculations. 

One  commenter  stated  that  EPA 
should  clarify  that  the  owners  or 
operators  may  hire  contractors  to 
determine  the  full  charge.  The 
commenter  further  believes  that 
throughout  the  rule  EPA  should 
recognize  the  role  of  contractors  who 
service  refrigeration  appliances.  As 
stated  earlier  in  this  preamble,  EPA 
recognizes  that  the  owners  or  operators 
may  have  contractual  arrangements  with 
contractors  or  technicians  who  actually 
perform  maintenance  and  repair  work 
on  the  appliances  subject  to  the  leeik 
repair  provisions.  While  the  work  may 
be  performed  imder  such  arrangements, 
the  personnel  eire  in  effect  acting  as  an 
agent  of  the  owners  or  operators. 

One  commenter  stated  that 
should  clarify  how  to  determine  the  full 
charge  for  appliances  with  multiple 
independent  compressors  and 
refrigerant  loops.  As  EPA  has  stated 
elsewhere  in  tMs  notice,  the  charge  of 
an  appliance  is  based  on  the  charge  of 
an  individual  refrigerant  loop/circuit 
where  that  loop/circuit  is  not 
interconnected  and  that  contains  a 
normal  charge  of  50  poimds  of 
refrigerant  or  more.  EPA  distinguishes 
between  those  that  are  independent  emd 
those  that  are  interconnected,  perhaps 
employing  multiple  compressors  (e.g. 
parallel  systems). 

4.  Best  Efforts 

EPA  received  several  comments 
concerning  the  twm  “best  efforts,”  as 
used  in  §  82.156(i)(2).  Several 
commenters  agreed  with  the  Agency’s 
interpretations.  These  commenters 
stated  that  it  was  appropriate  to  exclude 
formal  protocols  from  the  interpretation 
of  best  efforts  because  of  wide  variations 
in  the  regulated  community.  One 
commenter  stated  that  each  leak  is 
unique  and  best  efforts  to  repair  a  small 
leak  will  differ  from  those  t^en  to 
repair  larger  leaks.  A  formal  definition 


would  either  be  too  complex  or 
ineffective  at  captming  dl  the  scenarios. 

One  commenter  requested  that  EPA 
include  a  formal  definition  of  best 
efforts  in  the  final  rule.  The  commenter 
stated  that  the  lack  of  a  formal 
definition  could  create  vmcertainty  as  to 
what  the  rule  requires.  The  commenter 
-recognized  that  the  description  of  best 
efforts  discussed  in  the  NPRM 
originated  with  industry.  The 
commenter  provided  two  possible  ways 
to  better  characterize  a  best  efforts 
approach.  The  approach  includes 
providing  more  description  in 
§  82.156(0(2)  and/or  creating  a  specific 
definition  in  §  82.152.  The  commenter 
suggested  the  following  definitions: 

best  efforts  means  a  repair  method  is  used 
that  is  reasonably  expected  to  be  effective  on 
the  particular  type  of  leak,  based  on  past 
experience; 

or 

best  efforts  means  that,  during  an  extension 
of  the  30-day  period  for  repairs,  the  owner  or 
operator  repairs  significant  leaks  to  the  extent 
practical  during  the  30  days,  by  using  a 
repair  method  that  is  reasonably  expected  to 
be  effective  based  on  past  experience,  on 
those  leaks  that  do  not  require  an  extension 
of  time. 

While  EPA  imderstands  the  benefits 
of  having  a  formal  definition  for  any 
term  used  in  regulations,  EPA  does  not 
believe  these  definitions  solve  the 
problem  discussed  in  the  NPRM.  In  the 
NPRM,  EPA  states  that  its  concerns  are 
the  lack  of  formal  protocols  in  the  best 
efforts  approach  described  by  EPA.  EPA 
characterizes  a  best  efforts  approach  in 
the  NPRM  as  implying  that  a 
methodology  for  repair  that  is 
reasonably  expected  to  be  effective 
based  on  past  experience  and 
potentially  may  include  consultation 
(60  FR  3994).  EPA  does  not  believe  the 
commenter’s  suggested  language 
incorporates  all  of  the  concepts 
described  in  the  NPRM.  Adopting  an 
inadequate  definition  does  not  benefit 
EPA  or  the  regulated  community.  EPA 
requested  comments  on  a  definition 
hoping  that  perhaps  an  industry 
stand{^  could  be  cited.  Throughout  the 
regulations  promulgated  imder  section 
608,  EPA  refers  to  industry  standards. 
Without  the  existence  of  such  standards, 
EPA  believes  that  a  formal  definition  is 
not  the  best  approach. 

Several  commenters  stated  that  EPA 
should  modify  the  proposed  regulatory 
language  in  §  82.156  (i)(2)  and  (i)(2)(ii) 
to  distinguish  best  efforts  from  sound 
engineering/professional  judgment.  The 
commenters  are  concerned  that  EPA 
erroneously  included  soimd 
engineering/professional  judgment  in 
the  definition  of  best  efforts.  The 


commenters  stated  that  the  intention 
behind  best  efforts  was  that  the  owners 
or  operators  should  do  what  is 
necessary  within  reason  to  repair  leaks 
within  30  days  in  situations  where 
longer  extensions  beyond  30  days  are 
necessary  to  conduct  repairs  due  to  the 
imavailability  of  spare  parts  or 
compliance  with  other  federal,  state,  or 
local  regulations.  In  further  discussions 
with  the  commenters,  it  appears  that 
over  time  any  initial  distinction  that 
EPA  and  CMA  made  in  the  settlement 
agreement  between  best  efforts  and 
sound  engineering/professional 
judgment  has  become  convoluted.  EPA 
believes  that  the  rationale  for  using  the 
term  best  efforts  for  repairing  leaks  that 
required  an  extension  beyond  the  initial 
30  days  was  to  ensiue  that  where  there 
are  multiple  leaks  or  where  a  leak  can 
be  partially  repaired,  the  owners  or 
operators  will  complete  all  reasonable 
actions  during  the  initial  30  days.  The 
result  will  be  to  reduce  the  leak  rate  as 
much  as  possible  diiring  the  initial  30 
days  where  additional  time  is  necessary 
to  complete  all  repair  activities. 
Additional  comments  submitted  by 
CMA  confirm  this  interpretation. 
Therefore,  EPA  is  amending 
§  82.156(i)(2)  to  remove  the  references  to 
best  efforts.  Instead,  EPA  will  state  that 
the  owners  or  operators  must  conduct 
all  necessary  leak  repairs  that  do  not 
require  additional  time  beyond  the 
initial  30  or  120  days.  EPA  believes  that 
this  change  in  language  more  adequately 
conveys  the  intent  of  this  provision, 
which  is  to  allow  additional  time,  while 
ensuring  that  all  that  can  be  done  has 
been  done. 

5.  Static  and  Efynamic  Tests 

EPA  received  many  comments 
supporting  the  use  of  static  and 
d)meunic  tests.  While  these  commenters 
agreed  with  the’need  for  these  tests, 
several  suggestions  for  when  the  tests 
should  be  used  and  alternative 
terminologies  were  suggested.  These 
comments  will  be  discussed  in  greater 
detail  later  in  this  subsection.  EPA 
received  one  comment  opposing  the  use 
of  static  and  dynamic  tests.  The 
commenter  stated  that  static  and 
d3naamic  tests  are  not  precisely  reliable 
methods  on  which  to  base  a  requirement 
to  retrofit  a  piece  of  equipment.  The 
commenter  stated  that  it  had 
documented  cases  where  the  results  of 
such  tests  have  been  inconclusive.  The 
commenter  further  believes  that  the 
tests  are  overly  burdensome  and 
unnecessary.  The  conunenter  believes 
that  the  tax  and  cost  of  refrigerants 
should  provide  the  necessary  - 
incentives. 
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EPA  agrees  that  the  expense  of  ozone- 
depleting  refrigerants  will  influence  the 
decisions  made  by  many  organizations. 
However,  considering  the  size  of  the 
refrigerant  charges  for  some  of  the 
appliances  subject  to  the  leak  repair 
provisions,  ensuring  that  appliances 
brought  back  on-line  are  no  longer 
leaking  above  the  threshold,  is 
important.  Also,  often  appliances  may 
use  an  HOPC,  which  is  not  subject  to 
federal  tax.  In  the  settlement  agreement, 
EPA  and  CMA  agreed  to  propose  this 
verification  approach.  Since  these  tests 
are  regularly  performed  to  ensure  that  a 
leak  has  been  repaired,  EPA  beUeves 
these  requirements  are  not  overly 
burdensome.  Furthermore,  EPA  believes 
that  performing  such  tests  provides  the 
owners  or  operators  with  a  strong 
measvire  of  insurance.  Moreover,  since 
EPA  has  proposed  options  other  than 
retrofitting  or  retiring  the  leaky 
equipment,  such  as  reducing  other  leak 
sources,  EPA  does  not  believe  a  retrofit 
or  replacement  decision  would  be  based 
solely  on  one  failed  static  or  dynamic 
test.  Therefore,  EPA  will  require  that  the 
tests  be  performed. 

EPA  received  several  comments 
regarding  the  use  of  the  terms  “static” 
and  “dynamic.”  Commenters  stated  that 
uses  of  the  terms  “first  verification  test” 
or  “initial  verification  test”  and  “follow¬ 
up  verification  test”  would  be  more 
^propiiate.  Among  die  reasons 
suggested  for  this  chemge  is  a  concern 
that  the  terms  static  and  dynamic  have 
commonly  understood  meanings.  Static 
generally  means  a  system  is  at  rest  and 
dynamic  generally  means  a  system  is 
operating.  One  commenter  stated  that 
during  the  settlement  discussions  the 
terms  were  crafted  to  discuss  repairs, 
using  the  widely  imderstood  meaning. 
However,  later  it  was  realized  that 
industrial  process  refrigeration 
equipment  that  was  not  shut  down 
during  repairs  was  neglected.  The  terms 
were  &en  broadened  to  mean  a  first 
verification  and  a  second  verification 
test.  After  discussions  with  employees, 
the  commenter  now  believes  that  the 
broadened  definitions  would  likely 
cause  confusion.  Another  commenter 
agreed  that  while  the  broadened 
definition  captures  the  situations  faced 
by  the  owners  or  operators,  the  language 
would  be  confusing.  Several 
commenters  suggested  that  the  terms 
“first”  or  “initial  verification  test”  and 
“follow-up  verification  test”  would  be 
more  accurate. 

EPA  agrees  with  these  commenters. 
The  definitions  of  static  and  dynamic 
were  broadened  to  capture  real  world 
situations.  Since  the  settlement 
agreement  boimd  the  Agency  to  a 
proposal  that  included  those  terms,  EPA 


did  not  consider  the-use  of  other 
language  to  describe  the  tests.  However, 
EPA  agrees  that  “initial  verification 
test”  and  “follow-up  verification  test” 
more  acciurately  describe  the  tests, 
particularly  since  often  the  same  types 
of  tests  qualify  as  both  static  and 
dynamic,  depending  on  when  they  are 
performed;  EPA  believes  changing  the 
language  would  further  clarify  that  the 
state  of  motion  is  not  necessarily  a 
criterion.  Therefore,.through  this  action, 
EPA  will  replace  the  proposed  terms 
“static”  and  “dynamic”  with  the  terms 
“initial  verification  test”  and  “follow-up 
verification.” 

Commenters  suggested  that  EPA 
streamline  the  definition  of  initial 
verification  test  (static  verification  test) 
by  removing  illogical  or  redimdant 
statements.  The  commenters  state  that 
there  is  no  need  to  say  that  the  test  will 
be  performed  before  ^e  appliance  or 
portion  of  the  appliance  has  reached 
operation  at  normal  working  conditions 
of  temperatiire  and  pressure  because  it 
would  not  be  possible  for  an  appliance 
or  portion  of  au^pliance  to  do  so 
without  a  full  remgerant  charge.  EPA 
understands  the  commenters’  concerns. 
Clearly,  without  a  full  charge  of 
refrigerant,  normal  working  conditions 
of  temperature  and  pressure  cannot  be 
reached.  However,  to  limit  the  potential 
for  misinterpretations,  EPA  would 
rather  be  overly  explicit. 

One  commenter  requested  that  EPA 
distinguish  between  the  terms  steady- 
state  operating  conditions,  steady-state 
operating  characteristics,  normal 
working  conditions  and  normal 
operating  conditions.  The  commenter 
stated  that  in  engineering  terms,  these 
terms  are  not  always  equivalent.  For 
example,  if  the  values  of  all  the 
variables  in  a  process  (e.g.  all 
temperatures,  pressures,  volumes,  flow 
rates,  etc.)  do  not  change  with  time, 
except  for  possibly  minor  fluctuations, 
the  process  is  said  to  be  operating  at 
steady  state.  However,  if  any  of  the 
process  variables  change  with  time, 
transient  or  unsteady-state  operating  is 
said  to  exist.  Depending  upon  the 
industrial  process  that  the  industrial 
process  refrigeration  eqmpment  is 
supporting,  its  normal  operation  in 
strict  engineering  terms  may  be 
characterized  as  steady-state  or 
imsteady-state.  The  commenter 
therefore  believes  it  is  more  appropriate 
when  referencing  the  operation  state  of 
the  refrigeration  equipment,  for 
purposes  of  indicating  when  either 
verification  test  should  be  conducted, 
for  the  Agency  to  adopt  the  terminology 
“normal  operating  characteristics  and 
conditions.”  Furthermore,  the 
commenter  believes  that  normal 


operating  cdiaracteristics  and  conditions 
has  an  ui^erstood  definition  equivalent 
to  how  the  NPRM  defines  and  refers  to 
steady-state  operations. 

While  EPA  received  other  comments 
supporting  the  use  of  the  term  steady- 
state,  EPA  agrees  with  the  concerns 
regarding  the  potential  for  confusion. 

The  use  of  the  term  steady-state  in  this 
context  originated  with  the  settlement 
agreement.  While  the  proposed 
definition  for  steady-state  appears 
acceptable  to  most  of  the  affected 
industry,  EPA  is  concerned  that 
someone  familiar  with  the  engineering 
distinctions  between  steady-state  and 
imsteady-state  would  be  confused. 
Therefore,  EPA  believes  it  is  appropriate 
to  replace  “steady-state”  with  “nonnal 
operating  characteristics  and 
conditions.”  EPA  will  not  be  revising 
the  definition  in  any  substantive 
manner;  therefore,  the  definition  itself 
will  be  consistent  with  the  spirit  of  the 
settlement  agreement. 

Several  commenters  raised  concerns 
on  when  a  follow-up  verification  test  is 
performed.  The  commenters  are 
concerned  that  the  NPRM  does  not 
properly  consider  occasions  where  a 
verification  test  at  normed  operating 
characteristics  and  conditions  is 
impractical  or  less  meaningful. 
Commenters  stated  that  there  are  repair 
situations  where  the  repair  sites  vrilLnot 
be  accessible  to  perform  a  meaningful 
verification  test  after  the  industrial 
process  refrigeration  equipment  is 
returned  to  normal  operating 
characteristics  and  conditions.  One 
example  would  be  a  verification  test  for 
leaks  inside  a  heat  exchanger.  The  tests 
can  be  perfcsmed  while  the  exchanger  is 
open.  A  test  performed  after  the 
exchanger  is  reassembled  would  not  be 
as  meaningful.  Other  examples  provided 
by  the  commenters  include:  compressor 
internals,  locations  that  must  be  re¬ 
insulated  prior  to  start-up,  and  locations 
in  close  proximity  to  dangerous  hot 
equipment  or  moving  parts  where 
access  is  not  possible  after  reassembly. 
EPA  did  discuss  whether  it  would  be 
appropriate  to  permit  follow-up 
verification  tests  prior  to  returning  to 
normal  operating  characteristics  and 
conditions;  however,  EPA  did  not 
propose  to  allow  these  alternative  tests. 
Commenters  stated  that  since  there  are 
situations  where  the  tests  prior  to  a 
return  to  normal  operating 
characteristics  and  conditions  will  be 
more  meaningful  and  reliable,  EPA 
should  permit  sound  engineering/ 
professional  judgment  to  be  used  to 
determine  what  the  appropriate 
operational  state  of  industrial  process 
refrigeration  equipment  should  be  when 
the  follow-up  verification  tests  are 


40430  Federal  Register  /  Vol.  60,  No.  152  /  Tuesday,  August  8,  1995  /  Rules  and  Regulations 


conducted.  One  conunenter  stated  that 
EPA  should  take  confidence  in  the  fact 
that  leak  detection  and  repair  of 
apphances  did  not  originate  with 
section  608;  it  has  been  an  integral  part 
of  maintenance  practice  for  many  years. 

EPA  agrees  that  in  certain 
circumstances,  performing  a  fo.Uow-up 
verification  test  prior  to  normal 
operating  characteristics  and  conditions 
may  be  more  meaningful  and  reliable. 
Performing  multiple  verification  tests 
may  be  appropriate  imder  many 
conditions.  One  of  the  Agency’s 
concerns,  however,  was  that  until 
normal  operating  characteristics  and 
conditions  are  achieved,  it  may  be 
unclear  if  the  leak  repair  work  was  truly 
successful.  EPA  was  concerned  that  at 
less  than  true  operational  state,  a 
particular  fix  may  not  hold.  The  Agency 
understands  that  leak  detection  and 
repair  has  been  part  of  this  sector’s 
practices  before  the  development  of 
these  regulations.  Furthermore,  EPA 
believes  that  as  class  I  and  class  11 
refiigerants  become  less  readily 
available,  leak  detection  and  repair 
efforts  may  increase.  Moreover,  EPA 
beUeves  that  in  most  cases  the  owners 
or  operators  rely  on  personnel  with 
appropriate  professional  judgment  in 
determining  the  best  way  to  repair  and 
verify  the  repair  of  a  leak  soiurce. 
Therefore,  though  this  action  EPA  will 
amend  the  proposed  requirements  for 
performing  follow-up  verification  tests. 
EPA  will  require  that  the  test  be 
performed  at  normal  operating 
characteristics  and  conditions  imless 
soimd  professional  judgment 
determines  that  a  follow-up  test  should 
be  performed  prior  to  returning  to 
normal  operating  characteristics  and 
conditions. 

EPA  received  several  comments 
requesting  that  the  Agency  clarify  that 
initial  and  follow-up  verification  tests 
are  to  be  performed  even  when  repairs 
are  made  within  30  days.  One 
conunenter  stated  that  the  NPRM  was 
unclear.  The  conunenter  believes  that  as 
a  practical  matter,  and  to  minimize 
confusing  plant  operations,  it  would  be 
preferable  to  treat  all  repairs  equally, 
and  to  require  documentation  that  tests 
should  be  done  to  verify  a  successful 
repair.  Another  conunenter  stated  that 
these  tests  are  a  measure  of  compUance. 
Another  commenter  stated  that  die 
settlement  agreement  makes  no  mention 
that  these  requirements  must  be  met 
only  in  cases  where  the  owners  or 
operators  are  granted  additional  time. 
Furthermore,  the  settlement  agreement 
does  not  limit  these  tests  to  situations 
where  an  industrial  process  shutdown 
has  occurred,  or  where  the  repairs  were 
made  while  an  appliance  was 


mothballed.  This  commenter  believes 
that,  with  regards,  to  the  performance  of 
these  tests,  the  regulatory  language 
should  be  in  full  agreement  with  the 
settlement  agreement. 

EPA  agrees  that  the  tests  demonstrate 
whether  a  leak  repair  effort  was 
successful  or  not,  though  the  tests  do 
not  necessarily  mean  that  the  leak  rate 
has  been  sufficiently  reduced.  In 
addition,  EPA  understands  that  often 
these  tests  have  been  routinely 
performed  regardless  of  any  regulatory 
requirement.  EPA  beheves  that  many 
organizations  have  internal  policies 
requiring  that  verification  tests  be 
performed.  EPA  agrees  that  having  a 
consistent  requirement  that  can  easily 
be  paraphrased  for  technicians  is  useful. 
Moreover,  EPA  does  not  believe 
requiring  these  tests  in  all 
circvunstances  equates  to  any  substantial 
burden  to  industry.  Therefore,  EPA  wdll 
require  that  initial  and  follow-up 
verification  tests  be  performed  when 
repairing  leaks  on  industrial  process 
refiigeration  equipment  where  such 
leakage  has  surpassed  the  35  percent 
aimual  leak  rate. 

One  commenter  requested  that  EPA 
clarify  that  the  verification  tests 
demonstrate  the  success  of  a  leak  repair, 
not  that  the  leak  rate  has  been  reduced 
below  the  threshold.  EPA  agrees  with 
this  commenter.  It  was  not  EPA's 
intention  to  imply  that  the  verification 
test  shows  what  the  leak  rate  is. 
However,  EPA  believes  that  where  the 
verification  test  shows  that  the  repairs 
have  been  successful,  in  most  cases  this 
will  mean  that  there  has  been  a 
reduction  in  the  leak  rate.  If  more  than 
one  leak  exists,  it  is  possible  that  the 
leak  rate  could  remain  above  acceptable 
levels.  In  such  cases  the  owners  or 
operators  would  be  expected  to  take 
reasopiable  actions. 

Two  commenters  stated  that  where  an 
industrial  process  shutdown  is  not 
required,  the  initial  and  follow-up 
verification  tests  will  be  identical; 
therefore,  a  follow-up  verification  test  is 
unnecessary.  EPA  disagrees  with  these 
commenters.  While  the  same  test  might 
be  performed,  the  fact  that  the  tests  are 
performed  at  different  times  is 
important.  If  a  repair  consists  of 
tightening  flange  bolts,  for  example,  it 
may  appear  that  a  repair  is  successful 
during  an  initial  verification  test. 
However,  it  may  not  be  immediately 
obvious  that  the  repair  was 
unsuccessful.  A  bolt  may  appear  to  have 
been  tightened  sufficiently;  however,  if 
the  threading  is  damaged,  it  may  loosen 
in  a  short  period  of  time.  Performing  a 
follow-up  verification  test  will 
demonstrate  that  a  problem  still  exists. 
EPA  believes  that  even  when  an 


industrial  process  shutdown  is  not 
necessary,  initial  and  follow-up 
verification  tests  will  play  vital  roles. 
Therefore,  EPA  is  requiring  that  both 
initial  and  follow-up  verification  tests 
be  performed  when  repairs  are  made 
even  if  an  industrial  process  shutdown 
is  not  required. 

EPA  received  one  comment 
requesting  that  more  than  one  follow-up 
verification  test  be  permitted  before  an 
owner  or  operator  must  notify  EPA  of  a 
failure.  The  commenter  is  concerned 
that  situations  could  arise  in  which  a 
follow-up  verification  test  may  indicate 
a  failure  even  though  in  reality  the  leak 
has  been  fixed.  The  commenter 
suggested  that  it  would  be  more  reliable 
in  the  event  that  the  test  was 
inconsistent  with  the  expected  results, 
that  subsequent  tests  be  permitted  to  be 
performed  dming  the  30-day  period. 

EPA  understands  this  commenter’s 
concerns.  Since  repairs  are  often 
interrelated,  tests  may  demonstrate  a 
need  to  continue  repair  efforts.  EPA 
proposed  to  permit  the  follow-up 
verification  test  to  occur  within  30  days. 
However,  since  the  Agency  is  revising 
the  terminology  used  in  the  NPRM  to 
first  repair  efforts  and  second  repair 
efforts,  EPA  believes  the  issue  has  been 
resolved.  Tests  will  be  completed  after 
the  repair  efforts  are  complete. 

EPA  received  comments  concerning 
the^interpretation  and  use  of  sound 
engineering/professional  judgment. 
Commenters  stated  that  EPA  should  not 
incorporate  soimd  engineering/ 
professional  judgment  into  the 
interpretation  of  best  efforts.  Sovmd 
engineering/ professional  judgment 
should  only  be  discussed  in  relation  to 
verification  tests.  EPA  has  already 
addressed  the  commenters’  concerns 
about  the  NPRM’s  incorporation  of 
soimd  engineering/professional 
judgment  with  the  use  of  best  efforts. 

A  few  commenters  stated  that  since 
the  decision-making  process  may  not  be 
performed  by  an  engineer,  the  use  of  the 
term  engineering  is  inappropriate.  In  the 
NPRM,  EPA  states  that  sound 
engineering  or  professional  judgment 
means  a  “combination  of  the  use  of 
logic  and  operational  experience,  with 
methods  of  calculation  that  are 
practical,  based  on  training,  experience 
and  education’’  (60  FR  3997).  EPA 
agrees  that  in  many  cases  the 
professional  making  the  decision  may 
not  be  an  engineer.  Therefore,  EPA  will 
use  the  term,  "sound  professional 
judgement.’’ 

One  commenter  stated  that  sound 
professional  judgement  should  be 
employed  to  determine  where  and 
which  initial  and  follow-up  verification 
tests  should  be  performed,  whenever 
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leaks  that  are  subject  to  the  leak  repair 
requirements  for  industrial  process 
refiigeration  equipment  must  be 
repaired.  EPA  agrees  with  this 
commenter. 

Another  commenter  stated  that 
fluorescent  dye  combined  with  a  leak 
monitoring  UV  light  source  should  he 
considered  an  acceptable  initial  or 
follow-up  verification  test.  In  the 
NPRM,  ^A  discussed  three  types  of 
verification  tests.  EPA  states  that  the 
three  discussed  represent  examples  that 
EPA  believes  would  be  considered 
acceptable  forms  of  verification  tests. 
EPA  states  that  other  types  of  tests  may 
exist  (60  FR  3997).  EPA  believes  that 
sound  professional  judgement  should  be 
employed  when  detramining  the  type  of 
verification  test  that  is  ^propiiate  for 
the  particular  leak.  Therefore,  it  is  not 
necessary  for  EPA  to  state  which  tests 
are  acceptable.  However,  EPA  would 
like  to  clarify  that  any  verification  test 
must  be  acceptable  under  all  other 
regulatory  requirements.  For  example,  if 
fluorescent  dye  was  combined  with  an 
ozone-depleting  substance,  v\diere  that 
ozone-depleting,  substanceis  used  to 
propel  the  dye  from  a  pressurized ' 
dispenser  into  the  appliance^  that 
application  would  be  banned  imder  the 
nonessential  products  ban  promulgated 
under  section  610  of  the  Act. 

EPA  received  one  comment  regarding 
the  need  to  perform  verification  tests  if 
the  owner  or  operator  determines  that 
the  industrial  process  refrigeration 
equipment  should  be  retrofitted.  For 
example,  if  the  leaky  equipment  is  shut 
down  to  perform  repairs  on  the  heat 
exchanger,  and  as  the  repair  work 
begins,  it  is  determined  that  the 
compressor  is  about  worn  out,  the 
owner  or  operator  may  choose  to  retrofit 
or  replace  die  system  rather  than 
complete  repairs.  The  commenter 
believes  that  vmder  these  circumstances 
the  obligation  to  perform  the 
verification  tests  should  be  lifted.  EPA 
agrees  with  this  commenter.  If  the 
owner  or  operator  is  switching  to  a 
retrofit,  replace,  or  retire  mode,  the 
obligation  to  bring  the  leak  rate  below 
35  percent  is  suspended.  Therefore,  it  is 
not  necessary  to  perform  tests  to  verify 
the  success  of  in^vidual  leak  repair 
efforts. 

EPA  received  an  additional  comment 
concerning  the  use  of  verification  tests 
when  the  owners  and  operators  are 
retrofitting  or  replacing  the  appliance. 
The  commenter  was  concerned  that  the 
proposed  language  would  obligate 
owners  or  operators  to  perform 
verification  tests  on  replaced  or 
retrofitted  equipment.  EPA  agrees  that 
these  tests  are  not  necessary  for  replaced 
or  retrofitted  equipment. 


6.  Fixing  Other  Leaks 

EPA  received  one  comment  regarding 
what  happens  if  EPA  disapproves  the 
parameters  for  fixing  leaks.  In 
§  82.156(i)(4),  EPA  stated  that  if  repeurs 
fail  a  follow-up  verification  test,  the 
owner  or  operator  could  choose  the 
option  of  doing  whatever  it  takes  to  get 
the  rate  below  the  threshold  within  180 
days.  It  is  anticifiated  that  the  owner  or 
operator  will  follow  parameters  from 
earlier  notifications.  EPA  may 
disapprove  of  those  parameters; 
however,  the  parameters  are  deemed 
approved  if  EPA  does  not  object  within 
30  days  after  receiving  notice.  The 
conunenter  supports  this  approach,  but 
is  concerned  about  what  happens  if  EPA 
disapproves.  In  such  cases  ^e 
commenter  suggests  that  the  owner  or 
operator  and  EPA  should  reach 
agreement  oh  what  parameters  will  be 
used.  EPA  agrees  with  the  need  to 
specify  what  will  occur  if  the  EPA 
objects  to  the  parameters.  If  this 
situation  occurs,  in  all  likelihood,  EPA 
will  consult  with  the  owner  or  operator. 
However,  EPA  and  the  owner  or 
operator  may  not  necessarily  “reach 
agreement.”  Through  this  action,  EPA 
will  specify  that  where  EPA  objects  to 
the  submitted  parameters  for  bringing 
the  overall  leak  rate  below  the 
apphcable  threshold,  EPA  will  select 
appropriate  parameters.  In  all 
likelihood,  this  selection  will  be  made 
expeditiously  since  the  applicable 
timelines  will  remain  in  effect  If  such 
disapproval  significantly  limits  the 
ability  of  the  owners  or  operators  to 
comply  with  appropriate  timelines,  EPA 
may  consider  granting  an  extension.  If 
no  agreement  can  be  reached,  it  is 
anticipated  that  the  course  of  action 
may  be  to  retrofit  or  replace  the  affected 
industrial  process  refrigeration 
equipment.  Under  such  circumstances, 
EPA  may  need  to  consider  providing 
additional  time  for  the  owners  or 
operators  of  the  affected  industrial 
process  refrigeration  equipment  to 
complete  retrofit  or  replacement 
activities. 

EPA  received  several  comments 
supporting  the  provision  relieving  the 
owner  or  operator  of  the  obligation  to 
retrofit  or  retire  industrial  process 
refrigeration  equipment  where,  within 
180  days,  the  owner  or  operator  has 
reduced  the  leak  rate  to  below  35 
percent  by  completing  other  repairs  and. 
tightening  the  operation  of  the 
appliance.  These  commenters  believe 
that  by  reducing  the  amount  of 
refrigerant  being  released,  the  owner  or 
operator  has  met  the  goals  of  the  leak 
repair  provisions  although  the  original 
leak  remains. 


EPA  received  one  comment 
suggesting  that  the  Agency  should 
permit  t>ne  year  instead  of  180  days.  The 
commenter  believes  that  providing 
additional  time  will  not  detract  firom  the 
requirement  to  retrofit  or  replace  the 
appliance.  EPA  disagrees  with  this 
commenter.  EPA  befieves  that  to 
complete  retrofit  or  replacement 
activities  within  one  year,  it  would  be 
necessary  to  perform  preparatory  woik 
on  the  same  appfiance.  The  lack  of  clear 
direction  between  retrofitting  and 
repairing  the  appUance  that  late  in  the 
year  may  influence  the  ability  of  the 
owner  or  operator  to  complete  retrofit 
activities.  Furthermore,  l^A  believes 
that  where  the  leak  rate  can  be  reduced 
to  below  the  applicable  threshold,  180 
days  should  be  sufficient  time.  The  leak 
repair  provisions  being  promulgated 
through  this  action  are  designed  to 
provide  greater  flexibiUty  without 
compromising  the  goals  of  redxicing 
emissions.  To  achieve  this  goal  EPA 
proposed  the  shortest  eunoimt  of 
additional  time  necessary  to  complete 
repairs.  Therefore,  EPA  does  not  believe 
it  is  necessary  to  further  extend  this 
provision. 

EPA  received  one  comment 
requesting  that  the  Agency  specify  that 
§  82.156(iK3)(v)  only  apply  where 
repaiis  have  failed  a  follow-up 
verification  test  and  the  owners  or 
operators  have  chosen  to  do  whatever  it 
tcikes  to  bring  the  leak  rate  below  the 
applicable  threshold.  EPA  agrees  that 
there  are  other  options  available  to  the 
owners  or  operators.  Therefore,  through 
this  action,  EPA  will  clarify  that  the 
owner  or  operator  may  choose  this 
option,  but  that  other  options,  such  as 
retrofitting  the  appliance,  also  exist. 

EPA  received  several  comments 
supporting  the  need  to  switch  to  the 
retrofit  or  replacement  mode  after 
discovering  that  successful  leak  repairs 
cannot  be  made  in  accordance  with  the 
necessary  timelines.  EPA'received  one 
comment  suggesting  that  when  a  switch 
is  made  from  a  repair  mode  to  a  retrofit/ 
replacement  mode,  the  owner  or 
operator  of  that  industrial  process 
refrigeration  equipment  should  be  held 
to  the  normal  deadlines  for  retrofitting 
or  retiring  the  appliance.  The 
commenter  stated  that  if  the  owner  or 
operator  has  spent  a  month  trying  to  fix 
the  leaks,  the  owner  or  operator  would 
have  eleven  months  left  for  retrofitting, 
replacing,  or  retiring  the  equipment. 
EPA  agrees  with  this  commenter. 

EPA  received  several  comments 
supporting  the  need  for  additional  time 
to  complete  the  retrofit  or  retirement  of 
industrial  process  refrigeration 
equipment  beyond  one  year.  One 
commenter  stated  that  EPA  should 
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clarify  however,  that  additional  time 
should  be  permitted  imder 
§  82.156(i)(7)(i),  not  one  additional  year. 
In  some  cases,  more  or  less  than  one  ^ 
year  is  appropriate.  One  commenter 
stated  that  additional  time,  up  to  one 
additional  year,  should  be  permitted 
under  §82.156(i)(7)(ii).  The  commenter 
also  stated  that  where  additional  time 
beyond  the  initial  additional  “year”  is 
permitted  in  §  82.156(i)(7)(iii),  EPA 
should  explicitly  state  that  additional 
time  beyond  the  one  year  is  permitted, 
not  an  additional  year.  EPA  agrees  with 
these  commenters. 

F.  Industrial  Process  Shutdown 

EPA  received  several  comments 
supporting  the  extension  to  complete 
repairs  when  an  industrial  process 
shutdown  is  required.  One  commenter 
suggested  that  the  term  process 
shutdown  should  not  be  used 
interchangeably  with  the  term  industrial 
process  shutdown.  To  provide  clarity 
and  consistency,  the  commenter 
believes  the  Agency  should  use  and 
define  the  term  industrial  process 
shutdown  exclusively.  EPA  agrees  with 
this  commenter.  Therefore,  EPA  will 
define  and  use  the  term  industrial 
process  shutdown,  instead  of  process 
shutdown. 

EPA  received  one  comment  stating 
that  the  need  for  additional  time  beyond 
the  120  days  permitted  for  an  industrial 
process  shutdown  may  not  be  evident 
within  the  initial  30-day  repair  period. 
The  commenter  is  concerned  that  an 
initial  determination  that  no  other 
federal,  state,  or  local  regulations  apply 
may  be  made  by  the  owners  or 
operators.  It  is  also  possible  that  within 
the  initial  30  days  the  owners  or 
operators  may  not  realize  that  the 
appliance  requires  parts  that  are 
imavailable.  After  the  industrial  process 
shutdown  is  complete,  possibly  as  late 
as  day  115,  such  a  determination  may  be 
made.  Under  those  circumstances,  the 
commenter  is  concerned  that  additional 
time  beyond  the  120  days  would  no 
longer  be  available.  EPA  understands 
these  concerns.  While  the  Agency 
believes  that  in  most  cases  the  owner  or 
operator  will  know  that  other 
regulations  will  delay  repairs  or  that  the 
parts  are  not  readily  available  within  30 
days,  it  is  possible  that  such  a 
determination  will  not  be  known  in 
advance  of  completing  the  industrial 
process  shutdown.  Therefore,  through 
this  action,  EPA  will  specify  that 
additional  time  is  available  beyond  the 
30-day  or  120-day  repair  period  where 
other  federal,  state  or  local  regulations 
are  applicable  or  where  the  necessary 
parts  are  imavailable.  Only  the 
additional  time  needed  to  receive 


delivery  of  the  necessary  parts  or 
comply  with  the  pertinent  regulations 
will  be  permitted. 

G.  Retrofitting  or  Replacing  Equipment 

EPA  received  several  comments 
concerning  retrofitting  or  replacing 
equipment.  Commenters  supported  the 
proposal  to  permit  additional  time 
where  specific  circumstvices  exist. 
Comments  about  specific  aspects  of  the 
proposal  are  discussed  below. 

EPA  received  one  comment  asking  for 
clarification  regarding  the  process  of 
notification  to  EPA  if  repairs  done  in 
good  faith  are  not  successful  and 
retrofitting  must  be  pursued.  The 
concern  is  that  there  may  be  cases 
where  a  repair  requires  an  industrial 
process  shutdown.  If  the  “clock”  for 
notifying  EPA  begins  the  date  the  leak 
rates  are  discovered,  there  may  be  cases 
where  six  months  has  passed.  Therefore, 
the  commenter  suggested  that  EPA 
permit  six  months  from  the  date  the 
decision  to  retrofit  is  made.  EPA 
disagrees  with  this  commenter.  EPA 
believes  six  months  provides  enough 
time  both  when  the  30-day  timeline  and 
120-day  timeline  apply.  The  owners  or 
operators  would  have  acceptable  time  to 
make  repairs,  to  determine  that 
retrofitting  is  appropriate,  and  to  submit 
any  required  information. 

EPA  received  a  few  comments 
concerning  returning  equipment  to 
operation  after  tlie  decision  to  retrofit, 
replace,  or  retire  the  appliance  has  been 
made.  One  commenter  stated  that  EPA 
should  allow  an  owner  or  operator  to 
start  up  and  operate  appliances  that  the 
owner  or  operator  determines,  after 
attempting  to  repair  leeiks,  cannot  pass 
an  initial  verification  test,  if  the  owner 
or  operator  plans  to  retrofit  or  replace 
the  appliance  in  accordance  with 
§  82.156(i)(6)  or  such  longer  time  as  may 
apply  in  accordance  with  §  82.156(i)(7) 

(i) ,  (ii)  and  (iii)  or  §  82.156(i)(8)  (i)  and  , 

(ii) .  EPA  agrees  with  these  commenters. 
If  the  owners  or  operators  of  affected 
industrial  process  refrigeration 
equipment  attempt  to  repair  leaks,  but 
determine  the  need  to  retrofit  or  replace 
the  equipment  in  accordance  with  the 
provisions  promulgated  through  this 
action,  the  affected  industrial  process 
refrigeration  equipment  may  be  brought 
back  on  line  without  an  initial  or 
follow-up  verification  test. 

EPA  received  related  comments 
concerning  the  ability  of  the  owners  or 
operators  to  switch  from  the  repair  to 
the  retrofit  mode,  and  from  the  retrofit 
to  the  repair  mode.  One  commenter 
stated  that  as  long  as  all  applicable 
deadlines  are  met,  the  owners  or 
operators  should  have  the  flexibility  to 
change  their  initial  determination  of 


retrofitting  or  repairing  the  industrial 
process  refrigeration  equipment.  EPA 
agrees  that  as  long  as  all  applicable 
deadlines  are  met,  the  owners  or 
operators  may  change  their  initial 
decision  to  retrofit,  replace,  or  repair 
leaky  industrial  process  refrigeration 
equipment. 

One  commenter  stated  that  the 
proposed  requirement  to  develop 
retrofit  plans  within  30  days  would  be 
difficult  for  large  industrial  process 
refrigeration  equipment.  It  may  take 
time  for  the  owners  or  operators  to 
determine  the  cause  of  the  leak  and 
whether  the  best  course  of  action  is  to 
repair  or  retrofit  the  appliance.  The 
commenter  requests  that  EPA  permit  90 
days  for  the  owner  or  operator  to  obtain 
all  the  appropriate  information  to 
complete  a  valid  retrofit  or  retirement 
plan.  The  commenter  believes  this  is 
consistent  with  EPA’s  recognition  that  it 
may  take  time  for  the  owners  or 
operators  to  evaluate  the  available 
options.  EPA  agrees  that  it  may  take 
time  to  evaluate  the  available  options; 
however,  EPA  does  not  believe  it  is 
necessary  to  permit  90  days  to  develop 
retrofit  or  retirement  plans.  EPA 
believes  that  system  mothballing  and 
the  ability  to  switch  from  a  repair  mode 
to  a  retrofit  mode  provide  the  owner  or 
operator  of  the  affected  appliance  with 
sufficient  time  to  develop  such  plans. 
EPA  believes  that  particularly  where  the 
type  of  leak  is  unknown,  most  owners 
or  operators  will  attempt  to  identify  and 
repair  the  leak  first.  Therefore,  EPA  does 
not  believe  it  is  necessary  to  require 
additional  time  to  develop  retrofit  or 
retirement  plans. 

EPA  received  one  comment  regarding 
when  the  clock  starts  for  retrofitting  a 
system.  The  commenter  is  concerned 
that  §  82.156(i)(3Kii)  permits  the  owner 
or  operator  of  industrial  process 
refrigeration  equipment  to  determine 
the  need  to  retrofit  industrial  process 
refrigeration  equipment  after  a  failed 
follow-up  verification  test;  however, 

§  82.156(0(6)  states  that  all  work  under 
the  plan  must  be  completed  within  one 
year  of  the  plan’s  date  and  the  plan 
must  be  developed  within  30  days  of 
discovering  the  leak.  The  commenter  is 
concerned  with  this  apparent 
inconsistency.  EPA  agrees  with  this 
commenter’s  concern.  While  in  general, 
plans  are  to  be  developed  within  30 
days  of  discovering  the  leak,  this  final 
action  provides  opportunities  for  the 
owners  or  operators  to  switch  to  a 
retrofit  mode.  EPA  will  modify  the 
language  in  §  82.156(i)(6)  to  reflect  these 
scenarios. 

EPA  received  one  comment 
requesting,  that  if  the  owner  or  operator 
intended  to  retrofit  or  replace  an 
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appliance,  and  developed  an 
appropriate  plan,  and  if  the  owner  or 
operator  later  determines  that  the 
normal  charge -of  the  appliance  was  not 
correctly  calculated,  the  owner  or 
operator  should  be  relieved  of  the 
obligation  to  retrofit  or  replace  the 
appliance  and  therefore,  ^  able  to 
withdraw  the  plan.  The  commenter 
states  that  if  the  appliance  was 
overcharged,  the  calculations  would  be 
incorrect.  EPA  understands  these 
commenters  concerns.  As  discussed 
above,  EPA  realizes  that  owners  or 
operators  may  not  have  kept  records  of 
refiigerant  charges  prior  to  the 
promulgation  of  regulations  imder . 
section  608.  Therefore,  EPA  will  permit 
the  owner  or  operator  to  withdraw  a 
retrofit  or  retirement  plan  if  the 
calculations  of  the  full  charge  used  to 
determine  the  leak  rate  were  incorrect. 
However,  the  owner  or  operator 
retracting  such  a  plan  will  need  to 
demonstrate  clearly  that  the  original 
determination  was  incorrect  and  why. 
EPA  will  be  particularly  concerned 
where  the  fourth  methodology  for 
determining  the  full  charge  was  used. 
Where  a  range  is  used  to  establish  the 
full  charge  and  that  range  is  altered, 
EPA  is  requiring  that  records  be 
maintained  and  be  made  available  to 
EPA  upon  request. 

H.  Recordkeeping  and  Reporting 
Requirements 

EPA  received  several  favorable 
comments  regarding  the  proposed 
recordkeeping  and  reporting 
requirements.  One  commenter  stated 
that  although  the  recordkeeping  and 
reporting  requirements  are  more 
detailed  than  those  promulgated  in  May 
1993  and  that  they  do  constitute  an 
additional  burden,  the  commenter 
supports  the  requirements.  The 
commenter  believes  the  requirement 
are  necessary  to  allow  EPA  the 
opportunity  to  verify  that  best  efforts 
were  expended  to  find  and  repair  leaks. 
Another  commenter  stated  that  the 
provisions  mostly  appear  necessary  and 
appropriate,  in  order  to  assure 
compliance.  This  commenter  did  offer 
minor  suggestions  for  the  requirements 
that  are  discussed  below.  EPA  received 
two  negative  comments  on 
recordkeeping  and  reporting  comments. 
One  commenter  stated  that  the 
provisions  appear  to  be  extremely 
biurdensome  and  time  consuming.  This 
commenter  feels  that  more  flexibility 
should  be  provided  and  that  incentives 
to  expeditiously  fix  leaks  and  even 
retrofit  will  be  derived  from  the  cost  of 
refrigerant.  The  commenter  further 
stated  that  the  NPRM  contains  12 
separate  reporting  items  subject  to 


noncompliance  enforcement  actions  and 
strict  deadlines  while  providing  no 
environmental  benefit.  The  second 
commenter  stated  while  most  of  the 
requirements  for  recordkeeping  and 
reporting  seem  justified,  §  82.166(n) 
should  not  include  recordkeeping  or 
reporting  requirements  for  §  82.156(i)  (3) 
(iii),  (iv),  and  (iv)  because  they  are  too 
burdensome.  EPA  disagrees  with  these 
commenters.  This  rulemaking,  in  its 
entirety,  is  designed  to  provide  greater 
flexibility  to  the  industry.  The  rule  will 
alleviate  stringent  repair  and  retrofitting 
timelines  and  allows  for  more  flexible 
approaches  for  lowering  the  overall  leak 
rate  of  affected  appliances.  EPA  has 
proposed  and  today  is  adopting 
reporting  and  recordkeeping 
requirements  in  conjunction  with  the 
more  flexible  approach  to  ensure 
compliance  with  this  less  stringent 
scheme.  EPA  recognizes  that  the  reports 
themselves  do  not  constitute  an 
environmental  benefit.  However, 
ensuring  compliance  with  this  new  leak 
repair  s^eme  does  provide  a  benefit. 
The  three  specific  provisions  cited  by 
the  second  commenter  are  pertinent  to 
EPA.  One  provision  reports  the  results 
of  a  failed  follow-up  verification  test. 
This  failure  is  a  trigger  for  the  owner  or 
operator  to  choose  a  new  course  of 
action.  Notification  to  EPA  of  the  failure 
is  important  and  would  accompany 
other  required  information.  The  other 
two  provisions  communicate  the  results 
of  either  successful  second  repair  efforts 
or  tightening  other  aspects  of  the 
appliance  to  reduce  the  leak  rate  below 
the  threshold.  Since  these  events  result 
in  relieving  the  owner  or  operator  of 
having  to  retrofit  or  replace  the 
appliance,  it  is  essential  for  the  owner 
or  operator  to  notify  EPA.  These 
recordkeeping  and  reporting 
requirements  are  not  always  required.  If 
the  owner  or  operator  of  the  industrial 
process  refi’igeration  equipment  can 
complete  repairs  successfully  during  the 
initial  30  days,  there  are  no  applicable 
recordkeeping  or  reporting 
requirements. 

One  commenter  suggested  that  EPA 
clarify  that  only  the  information  listed 
in  §  82.166  (n),(o)  and  (p)  must  be 
maintained.  The  commenter  suggested 
several  other  language  changes  to  ensure 
an  imderstanding  of  the  terminology 
used.  Particularly,  the  commenter 
suggested  and  EPA  clarified  through  the 
terms,  “fix  all  other  outstanding  leaks,” 
“on-site,”  “refrigeration  facility,”  and 
“time  changes.”  Another  commenter 
suggested  that  EPA  clarify  under  what 
circumstances  specific  data  elements 
should  be  included.  EPA  has  changed 
the  language  in  §  82.166  (n),  (o),  (p),  and 


in  the  newly  added  (q)  so  that  these 
sections  clearly  reflects  EPA’s  intent. 

EPA  received  comments  regarding 
notification  to  EPA  of  changes  from  the 
original  estimates  concerning  repair 
work.  One  commenter  stated  that  it  was 
unclear  and  confusing  in  both  the 
preamble  and  the  regulatory  language 
regarding  time  changes  for  completion 
of  work  from  the  original  estimates.  The 
commenter  believes  that  EPA  should 
require  notification  only  if  the  estimated 
date  of  completion  of  work  changes  and 
results  in  moving  the  completion  date 
forward.  Other  commenters  noted  that  if 
EPA  reviewed  every  adjustment  in  the 
affected  repair  schedules,  EPA  would 
receive  memy  xmnecessary  notices  and 
companies  would  face  additional 
compliance  burdens.  EPA  agrees  with 
these  commenters.  EPA  is  only 
concerned  when  the  estimated  date  of 
completing  work  results  in  extending 
the  date  of  completion,  thus  increasing 
the  potential  for  refrigerant  releases. 
Through  this  action  EPA  will  change  the 
proposed  regulatory  language  to  state 
that  when  the  repair  schedule  results  in 
extending  the  date  of  completion,  the 
reasons  for  these  changes  must  be 
docrunented  and  submitted  to  EPA 
within  30  days  of  discovery  of  the 
change  in  timing. 

EPA  received  comments  concerning 
the  potential  for  the  owners  or  operators 
of  industrial  process  refrigeration 
equipment  to  be  placed  in  a  situation 
where  they  will  not  be  able  to  comply 
with  their  original  schedules  because 
the  vendor  is  unable  to  meet  the 
delivery  schedule  previously  supplied 
to  the  owner  or  operator.  For  example, 
if  a  vendor  quotes  20  weeks  for  delivery 
and  in  week  18  changes  that  estimate  to 
36  weeks,  the  owners  or  operators  of  the 
affected  appliances  will  be  forced  to 
reconfigure  their  installation  schedules. 
EPA  imderstands  the  concerns  raised  by 
these  commenters.  If  a  critical 
component  is  delayed,  this  might 
influence  whether  the  owner  or  operator 
can  meet  their  schedule.  EPA  is  aweure 
that  often  a  retrofit  will  involve  several 
vendors.  In  some  cases  non-critical 
components  may  be  delayed.  It  may  be 
possible  to  rearrange  the  schedules  to 
install  delayed  parts  later.  Where  these 
parts  must  be  on  hand  for  work  to 
proceed,  delays  in  delivery  by  the 
vendors  could  result  in  missed 
deadlines  by  the  owners  or  operators. 
Therefore,  through  this  action,  EPA  will 
permit  an  extension  of  the  original 
deadlines  where  delays  by  vendors  Umit 
the  ability  of  the  owners  and  operators 
to  proceed  with  their  retrofit  or 
replacement  activities.  Extensions  will 
be  based  on  the  delivery  date  for  the 
necessary  components. 
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EPA  received  one  comment 
requesting  that  instead  of  filing  for 
additional  time  beyond  the  initial  one- 
year  period  six  months  after  the 
expiration  of  the  30-day  period 
following  the  exceedance  of  the  35 
percent  leak  rate,  the  owner  or  operator 
of  the  industrial  process  refiigeration 
equipment  should  submit  information 
requesting  additional  time  10  months 
finm  the  expiration  of  the  30-day 
period.  The  commenter  argues  that 
since  the  materials  involved  in 
construction  of  custom-built  equipment 
may  not  normally  be  used  by  a 
refiigeration  vendor,  it  is  common  for 
delivery  dates  to  slip.  The  commenter 
believes  that  an  owner  or  operator  may 
request  additional  time  even  where  it  is 
unclear  that  such  time  is  actually 
necessary.  However,  if  the  owner  or 
operator  must  make  the  decision  to 
request  additional  time  at  10  months 
instead  of  six  months,  the  owner  or 
operator  may  be  more  realistic  in  his/ 
her  evaluation.  While  EPA  understands 
these  concerns  EPA  does  not  believe  it 
is  appropriate  to  postpone  the  date.  EPA 
believes  that  in  most  cases  it  will  be 
clear  at  six  months  if  additional  time 
will  be  necessary.  Furthermore,  EPA 
would  prefer  that  those  who  are  unsure 
if  Em  extension  will  be  necessary  still 
notify  the  Agency.  If  EPA  believes  the 
request  is  unjustified,  EPA  can  notify 
the  owner  or  operator  of  such  a 
determination.  It  would  be 
inappropriate  for  the  owners  or 
operators  to  make  such  requests  at  the 
10-month  mark  where  EPA  has  60  days 
to  notify  the  owner  or  operator  if  the 
request  was  rejected. 

EPA  received  comments  concerning 
the  need  to  clarify  that  in  particular 
circumstances,  all  the  information  listed 
in  §  82.166(n)  would  not  need  to  be 
included  in  a  report  submitted  to  EPA. 
EPA  agrees  with  this  commenter.  In  the 
NPRM  (60  FR  3995)  EPA  indicates  that 
imder  certain  circumstances  particular 
items  listed  in  §  82.166(n]  would  not  be 
expected.  However,  EPA  did  not 
include  this  information  in  the 
regulatory  text.  Moreover,  EPA 
imderstands  that  while  combining  the 
recordkeeping  information  list  appears 
to  simplify  the  provisions, 
misinterpretations  could  arise. 
Therefore,  EPA  has  clarified  the 
recordkeeping  provisions  in  this  final 
action  by  stating  imder  what 
circumstances  specific  data  elements  are 
or  are  not  required. 

EPA  received  one  comment  regarding 
the  need  to  modify  the  language  in 
§  82.166(n)  and  (o).  In  the  NPRM  these 
provisions  used  the  language, 
“industrial  process  refrigeration 
equipment,”  while  the  requirements  are 


also  applicable  to  the  federally-owned 
commercial  and  comfort-cooling 
appliances.  EPA  agrees  >vith  these 
comments  and  has  made  the  necessary 
changes. 

One  commenter  stated  that  EPA 
should  revise  §  82.156(i](7)(i).  The 
NPRM  states  that  information,  in 
accordance  with  §  82.166(o).  will  be 
submitted  to  EPA  and  within  60  days 
EPA  will  notify  the  owner  or  operator  of 
its  determination.  The  commenter 
suggests  that  instead,  the  request  for 
additional  time  should  be  deemed 
acceptable  unless  the  Agency  notifies 
the  commenter  within  60  days.  EPA 
disagrees  with  this  commenter.  EPA  has 
permitted  for  an  automatic  process  of 
granting  up  to  one  year  where  the 
conditions  of  §  82.156(i)(7)(iiJ  apply. 

EPA  distinguished  between  these  two 
provisions  because  if  the  conditions  of 
§  82.156(i)(7)(i)  apply,  the  Agency  can 
grant  as  much  time  as  necessary.  This 
provision  is  far  more  open-ended  than 
§82.156(i)(7)(ii).  Therefore,  EPA 
continues  to  believe  it  is  necessary  for 
the  Agency  to  reidew  the  request  for 
additional  time,  agree  that  time  to  the 
extent  reasonably  necessary  can  be 
granted,  and  notify  the  ovraer  or 
operator  of  EPA’s  decision. 

EPA  received  one  comment 
requesting  notification  of  the  proper 
address  for  submitting  reports  to  the 
Agency.  EPA  will  cross  reference  the 
address  listed  in  §  82.160:  Section  608 
Recycling  Program  Manager, 
Stratospheric  Protection  Division,  6205], 
401  M  Street,  SW.,  Washington,  DC 
20460. 

7.  Purged  Refrigerants 

EPA  received  several  comments 
regarding  the  treatment  of  purged 
refrigerants  that  are  destroyed.  The 
commenters  agreed  that  if  the  refrigerant 
is  not  vented  to  the  atmosphere,  but  is 
instead  destroyed,  the  material  did  not 
leak  and  should  not  be  included  in  any 
leak  rate  calculations.  Several 
commenters  suggested  that  records  be 
kept  on-site  by  the  owners  or  operators 
and  be  made  available  to  EPA  upon 
request.  One  commenter  stated  that  a 
requirement  to  notify  EPA  will  prove  to 
be  a  resource  drain  for  EPA  and  will 
only  provide  a  minimum  environmental 
benefit.  EPA  agrees  with  these 
commenters  and  will  require  that 
records  indicating  the  amount  of  purged 
and  destroyed  refrigerant  be  maintained 
and  made  available  to  EPA  upon 
revest. 

One  commenter  requested  that  EPA 
exempt  from  leak  detection 
determinations  any  refi’igerant  purged 
and  destroyed  where  the  destruction 
can  be  verified,  regardless  of  the 


technology  utilized.  The  commenter 
stated  that  refrigerant  that  is  leaked  into 
a  system,  then  converted  to  elemental 
compounds  or  other  non-ozone- 
depleting  substances,  by  a  process 
reactor  or  a  hydrochloric  acid  burner 
should  qualify  for  this  exemption.  In 
discussions  with  the  Agency, 
commenters  indicated  that  where  an 
owner  or  operator  decides  to  take  credit 
for  destroying  purged  refrigerant,  it  will 
be  possible  to  find  an  appropriate 
method  for  verifying  how  and  how 
much  refrigerant  was  destroyed,  if  the 
refrigerant  is  “completely  destroyed”  for 
purposes  of  the  phaseout  regulations 
promulgated  under  sections  604  and 
606  of  the  Act.  EPA  agrees  with  these 
commenters.  While  effective  destruction 
of  purged  refrigerants  can  take  place  in 
a  number  of  technologies,  EPA  does 
wish  to  ensure  high  efficiency. 

Therefore,  so  that  purged  refrigerant  is 
not  counted  as  part  of  the  leak  rate, 
today’s  rule  will  require  purged 
refrigerant  to  be  destroyed  at  a 
destruction  efficiency  of  98  percent  or 
greater,  consistent  with  both  the 
phaseout  and  the  labeling  rules.  Any 
destruction  technology  may  be  used  for 
the  purposes  of  destroying  purged 
refrigerants  under  this  rule,  as  long  as 
the  destruction  efficiency  is  at  least  98 
percent. 

/.  Federally-Owned  Chillers 

EPA  received  several  comments 
regarding  the  proposed  requirements  for 
federally-owned  chillers.  Several 
commenters  supported  the  proposed 
language  with  only  minor  changes.  A 
few  commenters  stated  that  EPA  should 
broaden  the  requirements  to  allow 
additional  time  for  non-federally-owned 
appliances  to  repair  leaks.  The 
commenters  were  concerned  with 
manufacturing  backlogs.  One 
compaenter  stated  that  the  Federal 
government  should  abide  by  the  same 
rules  as  industry,  noting  that  if  federal 
entities  are  having  trouble  meeting 
timelines,  large  private  companies  may 
also  be  having  the  same  problems.  One 
commenter  stated  that  if  federal 
facilities  cannot  meet  the  time  frames, 
then  state  and  local  governments  may 
have  similar  difficulties.  The 
commenter  believes  that  giving  an 
extension  of  time  only  to  federal 
facilities  could  be  viewed  by  the  states 
and  local  governments  as  a  mandate  to 
them  and  an  excuse  for  the  federal 
government.  One  commenter  stated  that 
since  the  federal  procurement  process  is 
governed  by  federal  regulations  a 
specific  exemption  was  not  necessary. 

Several  commenters  stated  that  they 
are  troubled  that  EPA  has  proposed  to 
extend  the  sound  professional  judgment 
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and  verification  testing  requirements  to 
the  owners  and  operators  of  federally- 
owned  commercial  refrigeration 
appliances  for  three  reasons.  First, 
b^use  the  owners  or  operators  were 
not  part  of  the  settlement  agreement 
between  EPA  and  CMA.  Second, 
because  the  commenters  believe  that 
EPA  incorrectly  stated  that  minor 
aspects  of  this  rulemaking  affect 
federally-owned  chillers.  Finally, 
because  the  commenters  believe  that 
this  rulemaking  constitutes  an 
additional  burden  and  that  further  legal 
action  may  be  taken  by  the  owners  or 
operators  of  federally-owned  chillers. 

EPA  understands  all  the  concerns 
submitted  by  the  commenters.  In  the 
NPRM,  EPA  states  that  the  Agency 
received  information  fiom  the 
Department  of  Energy  (DOE)  indicating 
a  need  for  the  proposed  extension.  EPA 
discussed  with  DOE  the  proposed 
language,  including  the  use  of 
verification  tests.  DOE  understood  and 
agreed  with  the  requirements. 

Comments  received  during  the  public 
comment  period  firom  E>OE  suggest 
clarifications  to  the  proposed  regulatory 
language.  DOE  is  the  only  federal  entity 
to  submit  comments  specific  to  this 
requirement.^  EPA  believes  that  in  most 
cases  federal  entities  should  be  able  to 
repair  appliances  within  30  days  or 
retrofit/replace  equipment  within  one 
year,  and  that  only  imder  limited 
circumstances  will  this  extension  apply 
to  federally-owned  appliances. 

EPA  did  not  receive  any  comments 
during  the  public  comment  period  from 
state  or  local  governments  regarding  this 
proposal.  Also,  EPA  received  no 
information  regarding  the  need  for 
extensions  for  sitate  and  local 
governments  prior  to  issuing  the  NPRM. 
Since  EPA  often  receives  formal  and 
informal  comments  from  state  and  local 
entities,  EPA  can  only  conclude  that 
state  and  local  entities  do  not  believe  an 
extension  is  necessary.  The  only 
comments  regarding  such  an  extension 
for  state  and  local  entities  came  fiom 
private-sector  organi:rations. 

yOne  commenter  stated  that  since  the 
federal  procurement  process  is  governed 
by  federal  regulations,  a  de  facto 
exemption  exists  without  EPA 
specifying  an  exemption.  EPA  disagrees 
with  this  commenter.  EPA  is  today 
providing  additional  time  based  on 
compliance  with  other  federal,  state, 
and  local  regulations  for  industrial 
process  refrigeration  equipment.  This 
provision  is  applicable  for  both  private 


2  Additional  comments  were  received  by  the 
Tennessee  Valley  Authority  concerning  electricity 
generated  by  a  nuclear  power  reactor,  not  the 
exemption  for  federally-owned  chillers. 


and  publicly  owned  or  operated 
industrial  process  refrigeration 
equipment.  However,  it  is  not 
applicable  to  for  comfort-cooling  or 
commercial  appliances.  An  additional 
exemption  for  federally-owned  chillers 
not  used  for  industrial  process 
refiigeration  equipment  is  necessary. 
Without  such  a  provision,  additional 
time  based  on  federal,  state,  and  local 
regulations  would  not  apply. 

l^A  imderstands  that  often  large 
private-sector  organizations  may  have 
complicated  procurement  requirements. 
However,  private-sector  organizations 
do  not  need  to  go  through  public  notice 
and  comment  to  amend  procurement 
practices. 

Private-sector  organizations  can  efiect 
chemges  in  order*to  ensure  compliance. 
EPA  proposed  this  extension  because 
federal  government  officials  are  boimd 
to  follow  federal  regulations  regarding 
the  purchasing.  There  are  only  limited 
circumstances  for  expediting  a  specific 
purchase  or  changing  the  procedures 
qmckly.  EPA  recognizes  that  the  federal 
government  is  addiussing  the  needs  to 
provide  more  flexibility  for  contract  and 
procurement  officers  to  expedite  the 
piirchasing  of  the  most  cost-effective 
.services  and  supplies.  These  changes, 
however,  have  not  yet  alleviated  all  the 
hurdles  faced  by  those  procuring 
appliances  subject  to  tlfis  rulemaking. 

In  the  NPRM,  EPA  focused  on  the 
procurement  side  of  the  issue.  Based  on 
additional  comments  fiom  DOE,  EPA 
understands  that,  in  reality,  the 
concerns  raised  by  DOE  also  address 
how  funding  is  appropriated,  as  well  as 
environmental  and  health  concerns 
associated  with  specific  appliances 
owned  or  operated  by  DOE. 

EPA  recognizes  that  most  of  the 
appliances  DOE  is  concerned  with  are 
unique,  even  amongst  the  appliances 
owned  or  operated  by  the  federal 
government.  DOE  believes  that  in  most 
cases  it  will  be  able  to  comply  with  the 
30-day  and  one-year  requirement. 
However,  appliances  used  in  the 
production  of  nuclear  weapons  and 
appliances  located  in  areas  subject  to 
radiological  contamination  must  comply 
with  a  unique  set  of  environmental  and 
public  safety  activities.  It  may  be 
necessary  to  confiont  specific 
radiological  concerns  prior  to  beginning 
the  process  of  locating  and  repairing 
leaks. 

In  the  NPRM,  EPA  stated  that  the 
Agency  intended  for  this  exception  to 
only  be  used  in  limited  cases.  EPA 
continues  to  believe  that  an  extension 
for  federally-owned  appliances  is 
appropriate;  however,  EPA  recognizes 
that  the  proposed  extension  was  overly 
broad.  For  example,  DOE  uses  hot  cells 


at  a  munber  of  its  facilities  to  process 
radioactive  and  radioactively- 
contaminated  materials  for  research 
laboratories  and  medical  isotope 
production.  Refiigeration  appliances 
serving  hot  cells  may  be  standard 
chillers  that  are  used  for  safe  operation 
by  the  maintenance  of  specific 
temperatiues.  Hot  cells  use  shielding 
windows  for  viewing  manipulator 
operations.  These  windows  are  filled 
with  mineral  oil  or  zinc  bromide  fluids, 
that  also  act  as  radiation  shields.  If 
temperatiues  rise,  the  window  gaskets 
could  leak,  the  shielding  fluid  levels 
could  fall,  and  the  hot  cell  contaminants 
might  be  released,  thus,  posing  a 
potentially  serious  safety  hazard  to  the 
operators.  If  a  refiigeration  appliance 
serving  a  hot  cell  fails  or  leal» 
excessively,  it  may  take  several  weeks 
for  the  radioactive  materials  in  the  cell 
to  be  placed  in  a  stable  condition,  such 
that  the  materials  can  be  handled  safely. 
The  use  of  temporary  cooling  appliances 
in  these  circumstances  is  not  a  viable 
option  due  to  nuclear  safety 
requirements.  Thus,  similar  to  industrial 
process  equipment,  the  hot  cell 
operations  must  be  shut  down  to 
minimize  safety  hazards,  and  such  a 
shutdown  may  take  several  weeks  to  be 
accomplished.  In  these  situations,  repair 
work  may  not  be  able  to  be  completed 
within  30  days,  since  that  work  must  be 
performed  under  safe  conditions.  EPA 
believes  that  there  are  a  limited  number 
of  appliances  that  are  confionted  with  ^ 
this  or  similar  situations.  Therefore,  the 
extension  of  the  30-day  repair 
requirement  would  be  limited.  In  most 
cases,  similcur  to  where  an  industrial 
process  shutdown  is  required,  120  days 
will  permit  for  the  safe  shutdown  of  the 
hot  cells  and  for  repair  work  to  occur. 

EPA  estimates  that  even  where 
radiological  contamination  exists, 
extensions  will  be  used  only  to  a  limited 
degree.  Moreover,  EPA  does  not  believe 
it  is  appropriate  to  broaden  this 
extension  to  appliances  owned  by  state 
and  local  governments  since  EPA  is  not 
aware  of  any  state  or  local  government 
faced  with  an  analogous  scenario. 
Therefore,  federally-owned  commercial 
and  comfort-cooling  refiigeration 
appliances  will  be  permitted  120  days 
for  repairs  to  be  completed  if  the 
appliance  is  operating  in,  or  sustaining 
activities  and  located  in,  radiologically 
contaminated  areas. 

EPA  continues  to  believe  that  federal 
procurement  and  appropriations 
requirements  influence  the  ability  of  the 
federal  government  to  retrofit/replace/ 
retire  an  appliance  within  one  year.  As 
stated  above,  while  the  federal 
government  is  attempting  to  streamline 
many  procurement  practices,  the  types 
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of  appliances  and  their  associated  costs 
currently  limits  the  ability  of  the  federal 
government  to  comply  with  a  one-year 
timeframe.  In  particular,  seeming  funds 
to  retrofit  an  appliance  subject  to 
radiological  contamination  may  require 
a  lengthy  process.  In  most  cases,  the 
owners  or  operators  would  wait  for 
notification  that  the  funds  have  been 
allocated  before  requesting  proposals. 
Therefore,  EPA  will  provide  additional 
time  beyond  the  initial  one  year,  to  the 
extent  necessary,  where  procinement  or 
appropriations  requirements  interfere 
with  the  ability  of  a  federal  entity  to 
retrofit/retire/replace  an  appliance 
within  one  year. 

K.  Mothballing 

EPA  proposed  suspending  the  time¬ 
relevant  leak  repair  requirements 
promulgated  under  §  82.156(i)  for 
appliances  that  are  temporarily  or 
permanently  mothballed.  In  the  NPRM, 
EPA  states  that  it  may  be  possible  for 
the  owner  or  operator  of  the  appliance 
to  discontinue  use  temporarily,  perhaps 
on  a  seasonal  basis.  For  example,  it  may 
be  reasonable  to  shut  down  or  mothball 
a  comfort-cooling  appliance  for  a  period 
of  time. 

The  NPRM  further  states  that  this  tjq)e 
of  system  mothballing  would  not  be  die 
same  as  an  industrial  process  shutdown 
imdertaken  to  repair  particular  leaks 
found  in  industrial  process  refrigeration 
equipment  or  perform  other 
maintenance  activities.  Also,  this  type 
oT  shutdown  or  mothballing  would  not 
be  the  same  as  being  taken  off-line  due 
to  a  power  outage  or  event.  The  NPRM 
defines  system  mothballing  as  an 
intentional  shutting  down  of  the 
refrigerant  appliance  undertaken  for  an 
extended  period  of  time  by  the  owners 
or  operators  of  that  facility — ^not  for  the 
purposes  of  servicing  or  repairing  the 
appliance — where  the  refrigerant  has 
been  evacuated.  The  NPRM  further 
states  that  if  the  appliance  is 
temporarily  mothballed,  EPA  believes  it 
is  appropriate  to  suspend  the  time¬ 
relevant  repair  and/or  retrofit 
requirements  while  the  appliance  is 
effectively  inoperative.  For  example,  if  a 
comfort-cooling  appliance  with  over  50 
pounds  of  refrigerant  has  a  leak  rate  of 
more  than  15  percent  per  year,  the  leak 
or  leaks  miist  be  repaired  or  the 
appliance  must  be  retrofitted  within  one 
year.  However,  if  after  discovery  of  the 
exceedance  of  the  leak  rate,  the  owner 
or  operator  voluntarily  mothballs  the 
"ppliance  for  a  period  of  several  months 
oi  years,  EPA  believes  it  would  be 
propriate  to  suspend  the  need  to 
•  air  leaks  or  retrofit  the  appliance 
j ring  the  same  time  period.  Therefore, 
he  appliance  operated  for  five  days 


after  discovery  of  the  exceedance  of  the 
leak  rate,  then  shut  down  for  2  months, 
when  the  appliance  returned  to 
operating,  the  owner  or  operator  will 
still  have  25  days  to  repair  the  leaks. 

The  applicable  verification  tests  would 
need  to  be  employed. 

EPA  received  several  comments 
supporting  the  suspension  of  time¬ 
relevant  repair  or  retrofit  requirements  if 
the  owner  or  operator  temporarily 
mothballs  the  affected  appliance. 
However,  several  commenters  suggested 
that  the  time-relevant  requirements 
should  also  be  suspended  while  repair 
or  retrofit  work  is  occurring.  One 
commenter  stated  that  refrigeration 
systems  are  designed  to  provide 
maximum  cooling;  however,  if  the 
weather  cools  or  the  processes  needing 
refrigeration  are  not  operating  at  full 
production,  or  if  there  are  several 
refrigeration  systems  supporting  a 
facility,  it  may  be  possible  to  mothball 
a  leaky  appliance.  This  commenter  and 
several  others  recommend  that  EPA 
suspend  the  “clock”  whether  the 
appliance  is  mothballed  for  the 
pxuposes  of  repair  or  not.  The 
commenters  stated  that  the  basis  for 
their  concern  is  that  if  the  appliance  or 
an  isolated  section  of  an  appliance  has 
been  evacuated  to  at  least  atmospheric 
pressure,  only  a  limited  amount  of 
refrigerant  is  likely  to  be  released.  The 
commenters  further  stated  that  the 
intent  of  the  rulemaking  is  to  reduce  the 
emissions  of  ozone-depleting 
refrigerants.  The  commenters  believe 
that  while  mothballed,  there  would 
essentially  be  no  emission  of  ozone- 
depleting  refrigerants.  Another 
commenter  stated  that  EPA  should  focus 
on  the  amount  of  time  that  an  appliance 
actually  operates  at  an  excessive  leak 
rate  and  not  the  amount  of  time  that  a 
repair  takes.  Another  commenter  stated 
that  it  may  take  some  time  to  determine 
that  the  leak  rate  is  above  the  threshold. 
After  that  determination  is  made,  it  may 
take  time  for  a  part  to  be  ordered.  The 
commenter  is  concerned  that  if  the 
system  mothballing  definition  excludes 
appliances  shut  down  for  the  purposes 
of  completing  repairs,  the  owner  or 
operator  facing  the  above  scenario 
would  be  forced  into  a  retrofit/ 
replacement  mode.  One  commenter 
suggested  that  recordkeeping  and 
reporting  requirements  could  be  used  to 
monitor  the  appropriateness  of  using 
this  provision. 

EPA  understands  the  concerns  raised 
by  these  commenters.  The  intention  of 
Section  608  is  to  limit  refrigerant 
emissions,  not  to  determine  how  long  it 
should  take  to  repair  an  appliance. 

EPA  intended  to  permit  system 
mothballing  because  the  risk  of  releases 


from  evacuated  appliances  is  minimal. 
EPA  did  not  intend  to  preglude  repair 
work  from  occurring  while  an  appliance 
has  been  mothballed.  Instead,  EPA  was 
attempting  to  distinguish  between 
system  mothballing  and  other  types  of 
shutdowns,  for  different  purposes, 
particularly  industrial  process 
shutdowns.  In  most  cases,  EPA  believes 
that  system  mothballing  may  constitute 
extensive  shutdowns.  In  many  cases,  the 
appliance  could  be  mothballed  for  a 
season. 

EPA  received  comments  describing 
scenarios  where  mothballing  appliances 
and  simultaneously  completing  repairs 
would  be  a  practical  solution.  Examples 
include  manufacturing  processes  that 
produce  material  that  have  only  a 
seasonal  demand,  where  a  spare  or 
backup  appliance  can  be  brought  on 
line,  and  where  there  is  excess  capacity 
in  another  refrigerant  appliance  that  can 
be  used  to  replace  the  capacity  lost  by 
mothballing  an  appliance.  Commenters 
believe  that  evacuating  the  appliance  to 
at  least  atmospheric  pressure,  and 
allowing  the  repair  activities  to  occur, 
will  limit  emissions.  Commenters 
further  recognize  the  need  to  complete 
verification  tests  regardless  of  the 
conditions  under  which  the  repair  work 
was  conducted. 

EPA  agrees  that  completing  repairs 
while  the  appliance  is  evacuated 
equates  to  almost  no  risk  of  emissions. 
Therefore,  through  this  action,  EPA  is 
modifying  the  proposed  definition  of 
system  mothballing.  EPA  will  delete  the 
language  “not  for  purposes  of  servicing 
or  repairing  the  appliance”  from  the 
definition  of  system  mothballing. 
However,  to  ensure  that  for  industrial 
process  refrigeration  equipment, 
verification  tests  still  occur,  EPA  will 
include  language  stating  that  an  initial 
verification  test  be  completed  prior  to 
returning  these  appliances  to  normal 
operating  conditions  and  that  a  follow¬ 
up  verification  test  will  be  required 
within  30  days. 

L.  Grandfathering 

EPA  received  one  comment  regarding 
the  treatment  of  industrial  process 
refrigeration  equipment  that  began 
retrofit  or  replacement  activities  prior  to 
the  promulgation  of  this  rulemaking.  A 
company  that  discovered  a  leak  in  early 
1994  that  exceeded  35  percent 
developed  a  retrofit  plan  under  tlie 
existing  requirements.  It  now  has 
become  apparent  that  the  company  will 
require  additional  time  beyond  the  one 
year  and  if  these  regulations  were 
already  promulgated,  the  company  most 
likely  would  have  qualified  for 
additional  time.  Since  today’s  action 
was  not  already  effective,  and  therefore 
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no  extensions  could  be  applied  for,  the 
commenter  is  concerned  with  how  this 
appliance  will  be  treated.  EPA  believes 
that  in  this  case  good  faith  efforts  were 
made  by  the  owner  or  operator  of 
industrial  process  refrigeration 
equipment  to  meet  the  existing 
requirements  prior  to  the  stay.  In  cases 
where  the  owners  or  operators  have 
developed  plans  and  made  good  faith 
efforts  to  retrofit  or  retire  appliances 
prior  to  the  promulgation  of  today’s 
action,  and  where  these  efforts  are  not 
yet  complete,  the  owners  or  operators 
must  develop  a  plan  and  complete  all 
retrofit  or  retirement  actions  by  August 
8, 1996.  The  owners  or  operators  are 
permitted  to  provide  for  extensions 
beyond  August  8, 1996,  in  accordance 
with  §82.156  (i)(7)  and  (i)(8). 

M.  Terminology 

EPA  received  comments  asking  the 
Agency  to  clarify,  modify,  and/or  ensure 
consistency  with  EPA’s  use  of  certain 
terms,  including  but  not  limited  to 
“facility,”  “system,”  and  “appliance.” 
EPA  has  reviewed  the  regulatory  text 
and  the  preamble  to  incorporate 
appropriato  changes.  EPA  anticipates 
tJ^  thesnchanges  should  lessen  any 
confusion  in  distinguishing  between  a 
facility,  a  system,  and  an  appliance. 

EPA  also  has  considered  all  other 
comments  concerning  grammar  and 
language  and  believes  ^ey  have  been 
appropriately  addressed  in  the  preamble 
and  regulatory  text. 

EPA  received  one  comment 
suggesting  that  where  the  regulatory  text 
states  that  a  leak  rate  should  be  reduced 
to  35  or  15  percent,  the  language  should 
be  amended  to  state  35  or  15  percent 
and  below  in  order  to  include  all 
universe  of  allowable  leak  rates.  EPA 
agreed  with  this  commenter  and  has 
made  the  necessary  changes. 

EPA  received  comments  requesting 
additional  cross-referencing  in  the 
regulatory  text  One  commenter 
suggested  that  particular  cross>- 
references  should  be  added,  deleted,  or 
modified  tamore  accmately  indicate  the 
Agency’s  intent.  EPA  believes  it  has 
addressed  all  these  concerns. 

N.  Regulatory  Impact  Analysis 

It  has  been  determined  by  QMB  and 
EPA  that  the  proposed  amendment  to 
the  final  rule  ianot  a  “significant 
regulatory  action”  imder  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review  under  the 
Executive  Oder.  EPA  received  one 
comment  disagreeing  with,  this 
determination.  The  cconmenter  stated 
that  though  the  rule  provides  for 
extensions  for  leak  repair,  the 
recordkeeping  burdens  make  this  option 


essentially  useless.  The  commenter 
further  states  that  if  other  leaks  cannot 
be  located  within  180  days,  the  rule  has 
a  net  effect  of  mandating  retrofits.  The 
commenter  believes  retrofitting  one 
plant  alone  could  exceed  $10  million. 
That  multiplied  over  an  entire  group  of 
affected  industries  would  deem  the  rule 
significant. 

EPA  strongly  disagrees  with  this 
commenter’s  view  that  this  rule  is 
significant.  EPA  did  perform  a 
Regulatory  Impact  Analysis  (RIA)  when 
the  original  regulations  regarding 
section  608  were  promulgated  in  May 
1993.  This  RIA  is  contained  in  Air 
Docket  A-92-01.  At  that  time,  the  costs 
associated  with  repairing  and 
retrofitting  appliances  were  considered. 
Today’s  action  only  lessens  the  impact 
of  the  original  requirements  by 
providing  flexibility.  The  owners  or 
operators  of  affected  equipment  have 
many  options.  One  failed  verification 
test  does  not  immediately  meem  that 
retrofitting  or  replacing  the  appliance  is 
the  only  option  available  as  the  only 
avenue.  Furthermore,  the  provision 
permitting  180  days  to  decrease  the 
overall  le^  rate  of  the  industrial 
process  refrigeration  equipment  was  not 
contained  in  the  original  rulemaking. 
The  owners  or  operators  of  a  leaky 
appliance  would  have  had  to  repair  the 
le^cs  within  30  days  or  develop  a 
retrofit  or  retirement  plan.  Any  new 
recordkeeping  or  reporting  requirements 
are  necessary  as  a  result  of  the  more 
flexible  approach.  Most  commenters 
agreed  that  these  provisions  were 
necessary.  Moreover,  as  comments  in 
the  docket  suggest,  many  of  the  data 
elements  contained  in  the 
recordkeeping  and  reporting 
requirements  were  suggested  by  CMA 
and  its  members. 

EPA  does  not  believe  that  this 
rulemaking  substantially  increases  the 
burden  on  the  regulated  community. 
Moreover,  EPA  believes  that  is  the 
impact  of  this  rulemaking  a  more 
flexible  less  costly  means  for  handling 
leaks. 

O.  Allowing  Appliances.  To  Be 
Pressurized  To  Slightly  Above  O  PSIG 

EPA  proposed,  to -allow  appliances  to 
be  pressurized  up  to  5  psig  in  order  to 
change  oil  in  industrial  process  ^ 
refrigeration  equipments  The  NPRM  (60 
FR  4002)  states  that  a  small  positive 
pressure  is  needed  during  oil  changes  to 
force  the  oil  from  its  reservoir.  Oil  will 
not  flow  from  a  reservoir  that  is  rmder 
vacuum.  EPA  stated  that  this  approach 
will  reduce  emissions  and  thus  will 
have  an  overall  positive  impact  on  the 
environment. 


EPA  received  comments  regarding 
this  issue.  One  commenter  asked  for 
EPA  to  reopen  and  extend  the  comment 
period.  Since  this  provision  is  part  of  a 
settlement  agreement  with  a  court- 
ordered  final  signature  date  of  July  31, 
1995,  EPA  is  unable  to  reopen  the 
comment  period  at  this  time. 
Furthermore,  EPA  did  provide  a  thirty- 
day  comment  period  with  the  option  of 
holding  a  pubUc  hearing  if  one  had  been 
requested,  in  accordance  with  the 
Administrative  Procedures  Act. 
Moreover,  to  the  extent  practicable,  EPA 
has  responded  to  all  comments 
including  those  received  after  the  close 
of  the  comment  period.^ 

Several  commenters  agreed  with 
EPA’s  proposed  approach,  stating  that 
permitting  evacuation  or  pressiirization 
to  slightly  above  0  psig  would  facilitate 
the  removal  of  oil.  One  commenter 
stated  that  only  a  small  amount  of 
positive  pressure  is  necessary  because 
technicians  would  not  let  oil  out  at  full 
system  pressure  since  the  oil  would 
immediately  tiun  into  a  large  volmne  of 
froth. 

EPA  also  received  comments 
disagreeing  with  the  need  to  reduce 
pressure.  One  commenter  stated  that 
§  82.156  and  §  82.158  should  not  apply 
to  oil  changes.  The  commenter  stated 
that  any  unit  that  requires  that  the  oil 
be  changed  is  provided  with  proper 
valves  for  oil  change.  The  only 
refrigerant  that  is  vented  is  the 
refrigerant  contained  in  the  oil.  The 
commenter  believes  that  the  oil  will  be 
heated  using  the  system  oil  heaters  to 
bring  the  oil  up  to  the  manufacturer’s 
design  temperature.  The  hot  oil  will 
contain  the  least  amoimt  of  refrigerant 
possible  for  the  system  stand-by 
pressure.  The  commenter  believes  that 
any  requirement  to  reduce  the  pressure 
of  the  system  to  5  psig  would  add  major 
costs  to  the  preventive  maintenance  of 
the  imit.  A  job  that  may  take  a  few  hours 
would  become  a  two-day  job  in  cases 
where  the  unit  does  not  have  a  system 
receiver.  A  refrigerant  recovery  imit  and 
tanks  would  have  to  be  brought  to  and 
removed  from  the  job  site.  The 
commenter  believes  that  the  rules  as 
written  allow  for  oil  removal  without 
changing  the  system  pressure  since  no 
evacuation  is  necessary  after  the  oil- 
change  and  results  in  only  a  “de 
minimis”  release  of-refrigerant.  Another 
commenter  stated  that  refrigerant 
entrained  in  oil  is  not  subject  to  the 
regulations. 

EPA  disagrees  with  these 
commenters’  interpretations  of  the 

^  This  particular  conunent  was  received  the 
evening  of  June  15, 1995.  The  comment  period 
closed  February  21, 1995. 
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regulations.  Under  the  inidal 
relations  promulgated  imder  section 
608  and  published  May  14, 1993  (58  FR 
28660),  oil  removal  is  considered  a 
minor  repair.  Consistent  with  the 
requirements  for  all  minor  repairs  the 
appliance  must  be  brought  to  at  least 
atmospheric  pressure  for  oil  removal. 

The  settlement  agreement  between 
EPA  and  CMA  was  based  on  the  need 
to  provide  greater  flexibili^  to  the 
regulated  conummity.  The  inclusion  of 
a  proposed  provision  to  allow  a  slight 
positive  pressure  was  viewed  as  a 
relaxation  of  the  ciurent  regulations. 

This  implies  that  a  significant  part  of 
the  regulated  conummity  agreed  with 
EPA’s  interpretation  that  vmder  the  May 
14  rule,  oil  removal  required  evacuation 
to  atmospheric  pressure. 

Two  commenters  stated  that  EPA 
should  not  consider  removing  oil  to  be 
opening  the  appliance.  One  commenter 
stated  that  when  the  oil  has  been 
removed  the  valve  is  closed  and  the  oil 
container  is  removed.  The  second 
commenter  stated  that  the  oil  remaining 
in  the  siunp  is  a  barrier  that  will  keep 
the  refrigerant  in  the  appliance.  The 
impeller  is  a  lab5ninth  seal  with  only 
.002-.003  inch  clearance,  and  the  valve 
through  which  the  oil  is  drained  is  a 
small  orifice.  This  commenter  believes 
that  if  extreme  precautionary  measures 
are  taken  the  appliance  is  not  truly 
opened. 

EPA  disagrees  with  these 
commenters.  EPA  believes  that  changing 
oil  does  constitute  opening  the 
appliance.  Opening  an  appliance  is 
defined  as  “any  service,  maintenance,  or 
repair  on  an  appliance  that  would 
release  class  I  or  class  11  refidgerant  from 
the  appliance  to  the  atmosphere  imless 
the  refiigerant  were  recovered 
previously  from  the  appliance  *  *  *” 
(59  FR  55926).  EPA  believes  that 
refrigerant  would  be  released  during  an 
oil  change,  unless  the  refiigerant  were 
recovered  previously.  One  commenter 
recognized  that  such  a  risk  exists  by 
stating  that  there  is  a  need  for  “extreme 
precautionary  measures  *  *  *  dining 
oil  changes”  and  that  only  under  those 
circiunstances  is  the  “system  not  truly 
‘opened’  and  there  is  little  risk  that 
refiigerant  in  the  system  will  be  vented 
to  the  atmosphere.”  EPA  believes  that 
the  need  to  take  “extreme  precautioneiry 
measures”  to  prevent  a  release 
demonstrates  that  without  such 
precautions  a  release  is  likely. 
Furthermore,  EPA  believes  there  is  no 
way  to  assiue  that  refiigerant  is  not 
released  except  to  evacuate  the 
appliance  to  5  psig  or  below.  Therefore, 
EPA  continues  to  believe  that  removing 
oil  constitutes  opening  the  appliance. 


EPA  is  concerned  not  only  with  the 
bulk  of  the  refiigerant  charge,  but  also 
with  the  refiigerant  entrained  in  the  oil. 
EPA  has  stated  in  applicability 
determination  #23  and  in  the  preamble 
to  the  initial  regulations  (58  FR  28677) 
that  after  an  appliance  is  reduced  to 
atmospheric  pressure,  the  refiigerant 
entrained  in  the  oil  is  not  subject  to 
those  regulations.  EPA  would  like  to 
clarify  that  where  the  refiigerant  and  oil 
have  not  been  drawn  to  at  least 
atmospheric  pressure,  section  608(c), 
the  venting  provision,  would  apply. 
Therefore,  recovery  of  the  refiigerant 
from  that  oil  would  still  be  reijuired. 

During  the  settlement  negotiations 
with  CMA,  CMA  supplied  information 
stating  that  the  percentage  of  refiigerant 
entrained  in  oil  for  an  appliance  at  80 
degrees  fahrenheit  could  be  50  percent 
of  the  total  volume  of  oil  for  HCFC-22. 

If  the  pressure  is  reduced  to  5  psig  the 
percentage  of  refrigerant  is  less  than  5 
percent  for  HCFC-22.  EPA  believes  that 
this  demonstrates  that  without  a 
requirement  to  reduce  the  pressure  or  to 
recover  that  refiigerant  in  some  other 
way,  significant  quantities  of  refidgerant 
will  be  released. 

One  commenter  suggested  an 
approach  that  would  recover  the 
refiigerant  in  the  oil  through  a  less  time- 
consuming  method.  The  commenter 
suggested  that  instead  of  evacuating  the 
refrigerant  EPA  should  permit  the  oil  to 
be  drained  into  a  secondary  vessel  that 
can  be  isolated  from  the  chiller  and 
evacuated  to  recover  the  refiigerant  in 
the  oil.  EPA  received  another  comment 
stating  that  this  method  would  still  be 
time-consuming  and  costly.  After 
reviewing  the  comments,  EPA  believes 
that  this  method  actually  will  be  less 
time-consuming  and  costly  than  the 
current  requirements.  Those  concerned 
with  the  time  and  cost  involved  with 
this  procedure  should  consider  whether 
their  current  practices  are  actually  in 
violation  of  the  regulations. 

EPA  is  concerned  with  preventing  the 
release  of  the  refiigerant  though  the 
opening  of  the  appliance.  Therefore, 
EPA  believes  that  if  the  oil  can  be 
drained  into  a  system  receiver,  where 
the  system  receiver  can  be  isolated  and 
evacuated  to  a  pressure  no  greater  thcui 
5  psig,  the  goal  would  be  achieved.  EPA 
believes  this  a  reasonable  alternative  to 
the  requirements  currently  in  effect. 
Therefore,  through  this  action,  EPA  will 
revise  the  regulations  to  permit 
appliances  to  be  pressurized  to  slightly 
above  0  psig  (but  not  to  exceed  5  psig) 
during  oil  changes  emd/or  to  permit  die 
oil  to  be  drained  into  a  system  receiver 
where  the  technician  will  then  recover 
the  oil  entrained  in  the  refrigerant  to  0 
psig. 


VI.  Judicial  Review 

Under  Section  307(b)(1)  of  the  Act, 
EPA  finds  that  these  regulations  are  of 
national  applicability.  Accordingly, 
judicial  review  of  this  action  is  available 
only  by  the  filing  of  a  petition  for  review 
in  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
within  sixty  days  of  publication  of  this 
action  in  the  F^eral  Register.  Under 
Section  307(b)(2),  the  requirements  of 
this  rule  may  not  be  challenged  later  in 
judicial  proceedings  brought  to  enforce 
those  requirements. 

Vn.  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  this  regulatory 
action  is  “significant”  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 

The  Order  defines  “significant” 
regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affect  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  commimities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  by  OMB  and 
EPA  that  this  final  action  to  amendment 
to  the  final  rule  is  not  a  “significant 
regulatory  action”  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review  under  the 
Executive  Order. 

B.  Unfunded  Mandates  Act  ' 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act”)  (signed 
into  law  on  March  22, 1995)  requires 
that  the  Agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Section  203  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  from 
and  informing,  educating,  and  advising 
any  small  governments  that  may  be 
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significantly  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  Agency  must  identify 
and  consider  a  reasonable  niunber  of 
regvdatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  Agency  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  imless  the  Agency  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  final  rule  is  estimated  to 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments  or  private  sector 
of  less  than  $100  million  in  any  one 
yeeu,  the  Agency  has  not  preptured  a 
budgetary  impact  statement  or 
specifically  addressed  the  selection  of 
the  least  costly,  most  cost-effective,  or 
least  burdensome  alternative.  Because 
small  governments  will  not  be 
significantly  or  uniquely  affected  by  this 
rule,  the  Agency  is  not  required  to 
develop  a  plan  with  regard  to  small 
governments.  As  discussed  in  this 
preamble,  this  rulemaking  has  the  net 
effect  of  reducing  the  burden  of  part  82 
subpart  F  of  the  Stratospheric  Protection 
regulations  on  regulated  entities, 
including  State,  local,  and  tribal 
governments  or  private  sector  entities  by 
providing  greater  flexibility. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
submitted  to  by  the  Office,  of 
Management  and  Budget  (OMB)  imder 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq  and  will  be  assigned  control 
number  2060-0256. 

The  current  collection  of  information 
has  an  estimated  reporting  and 
recordkeeping  burden  averaging  564,807 
hours  per  respondent;  however,  this 
final  action  will  decrease  that  burden  by 
108  horns.  These  estimates  include  time 
for  reviewing  instructions,  searchings 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Director,  Regulatory  Information. 
Division;  EPA;  401  M  Street  SW.,  (Mail 
Code  2136);  Washington,. DC  20460;  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  marked  “Attention:  Desk 
Officer  for  EPA.” 


D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-602,  requires  that  Federal 
agencies  examine  the  impacts  of  their 
regulations  on  small  entities.  Under  5 
U.S.C.  604(a),  whenever  an  agency  is 
required  to  publish  a  general  notice  of 
proposed  rulemaking,  it  must  prepare 
and  make  available  for  public  comment 
an  initial  regulatory  flexibility  analysis 
(RFA).  Such  an  analysis  is  not  required 
if  the  head  of  an  agency  certifies  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  pursuant  to  5 
U.S.C.  605(b). 

EPA  believes  that  any  impact  that  this 
amendment  will  have  on  the  regulated 
conununity  will  serve  only  to  provide 
relief  from  otherwise  applicable 
regulations,  and  will  therefore  fimit  the 
negative  economic  impact  associated 
with  the  regulations  previously 
promulgated  imder  section  608.  An 
examination  of  the  impacts  on  small 
entities  was  discussed  imthe  final  rule 
(58  FR  28660).  That  final  rule  assessed 
the  impact  the  rule  may  have  on  small 
entities.  A  separate  regulatory  impact 
analysis  was  developed.  That  impact 
analysis  accompanied  the  final  Tule  and 
is  contained  in  Docket  A-92-01. 

I  certify  that  this  amendment  to  the 
refrigerant  recycling  rule  will  not  have 
any  additional  negative  economic 
impacts  on  any  small  entities. 

Dated:  July  25, 1995. 

Carol  M.  Browner, 

Administrator. 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection.  Chemical 
Manufacturers  Association,  Industrial 
process  refrigeration.  Leak  repair, 
Mothballing,  Radiological 
contamination,  Reporting  and 
recordkeeping  requirements.  Retrofit, 
Verification  test. 

Part  82,  chapter  I,  title  40,  of  the  Code 
of  Federal  Regulations,  is  amended  to 
read  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414,  7601,  7671- 
7671q. 

2.  Section  82.152  is  amended  by 
removing  the  paragraph  designations 
and  placing  the  definitions  in 
alphabetic^  order;  by  revising  the 
definition  for  “Industrial  process 
refrigeration”;  and  by  adding  new 
definitions  in  alphabetical  order  to  read 
as  follows: 


§82.152  Definitions. 
***** 

Critical  component  means,  for  the 
purposes  of  §  82.156(i),  a  component 
without  which  industrial  process 
refrigeration  equipment  will  not 
function,  will  be  unsafe  in  its  intended 
environment,  and/or.  will  be  subject  to 
failures  that  would  cause  the  industrial 
process  served  by  the  refrigeration 
appliance  to  be  unsafe. 

Custom-built  means,  for  the  purposes 
of  §  82.156(i),  that  the  equipment  or  any 
of  its  critical  components  cannot  be 
purchased  and/or  installed  without 
being  uniquely  designed,  fabricated 
and/or  assembled  to  satisfy  a  specific  set 
of  industrial  process  conditions. 

Follow-up  verification  test  means,  for 
the  purposes  of  §  82.156(i),  those  tests 
that  involve  checking  the  repair^  within 
30  days  of  the  appliance’s  returning  to 
normal  operating  characteristics  and 
conditions.  Follow-up  verification  tests 
for  appliances  from  which  the 
refrigerant  charge  has  been  evacuated 
means  a  test  conducted  after  the 
appliance  or  portion  of  the  appliance 
has  resumed  operation  at  normal 
operating  characteristics  and  conditions 
of  temperature  and.  pressure;  except  in 
cases  where  sound  professional 
judgment  dictates  that  these  tests  will  be 
more  meaningful  if  performed  prior  to 
the  return  to  normal  operating 
characteristics,  and  conditions.  A  follow¬ 
up  verification  test  with  respect  to 
repairs  conducted  without  evacuation  of 
the  refrigerant  charge  means  a 
reverification  test  conducted  after  the 
initial  verification  test  and  usually 
within  30  days  of  normal  operating 
conditions.  Where  an  appliance  is  not 
evacuated,  it  is  only  necessary  to 
conclude  any  required  changes  in 
pressure,  temperature  or  other 
conditions  to  return  the  appliance  to 
normal  operating  characteristics  and 
conditions. 

Full  charge  means,  for  the  purposes  of 
§  82.156(i),  the  amount  of  refrigerant 
required  for  normal  operating 
characteristics  and  conditions  of  the 
appliance  as  determined  by  using  one  of 
the  following  four  methods  or  a 
combination  of  one  of  the  following  four 
methods: 

(1)  The  equipment  manufacturers’ 
determination  of  the  correct  full  charge 
for  the  equipment; 

(2)  Determining  the  full  charge  by 
appropriate  calculations  based  on 
component  sizes,  density  of  refrigerant, 
volume  of  piping,  and  all  other  relevant 
considerations; 

(3)  The  use  of  actual  measurements  of 
the  amount  of  refrigerant  added  or 
evacuated  from  the  appliance;  and/or 
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(4)  The  use  of  an  established  r^ge 
based  on  the  best  available  data, 
regarding  the  normal  operating 
chtiracteristics  and  conditions  for  the 
appliance,  where  the  mid-point  of  the 
range  will  serve  as  the  full  charge,  and 
where  records  are  maintained  in 
accordance  with  §  82.166(q). 
***** 

Industricd  process  refrigeration 
means,  for  the  purposes  of  §  82.156(i), 
complex  customized  appliances  used  in 
the  (^emical,  pharmaceutical, 
petrochemical  and  manufacturing 
industries.  These  appliances  are  directly 
linked  to  the  industrial  process.  This 
sector  also  includes  industrial  ice 
machines,  appliances  used  directly  in 
the  generation  of  electricity,  and  ice 
rinks.  Where  one  appliance  is  used  for 
both  industrial  process  refrigeration  and 
other  applications,  it  will  be  considered 
industrial  process  refrigeration 
equipment  if  50  percent  or  more  of  its 
operating  capacity  is  used  for  industrial 
process  refrigeration. 

Industrial  process  shutdown  means, 
for  the  purposes  of  §  82.156(i),  that  an 
industrial  process  or  facility  temporarily 
ceases  to  operate  or  manufacture 
whatever  is  being  produced  at  that 
facility. 

Initial  verification  test  means,  for  the 
purposes  of  §  82.156(i),  those  leak  tests 
that  are  conducted  as  soon  as 
practicable  after  the  repair  is  completed. 
An  initial  verification  test,  with  regard 
to  the  leak  repairs  that  require  the 
evacuation  of  the  appliance  or  portion 
of  the  appliance,  means  a  test  conducted 
prior  to  the  replacement  of  the  full 
refrigerant  charge  and  before  the 
appliance  or  portion  of  the  appliance 
has  reached  operation  at  normal 
operating  characteristics  and  conditions 
of  temperature  and  pressure.  An  initial 
verification  test  with  regard  to  repairs 
conducted  without  the  evacuation  of  the 
refrigerant  charge  means  a  test 
conducted  as  soon  as  practicable  after 
the  conclusion  of  the  repeiir  work. 
***** 

Normal  operating  characteristics  or 
conditions  means,  for  the  purposes  of 
§  82.156(i),  temperatures,  pressures, 
fluid  flows,  speeds  and  other 
characteristics  that  would  normally  be 
expected  for  a  given  process  load  and 
ambient  condition  during  operation. 
Normal  operating  characteristics  and 
conditions  are  marked  by  the  absence  of 
atypical  conditions  affecting  the 
operation  of  the  refirigeration  appliance. 
***** 

Suitable  replacement  refrigerant 
means,  for  the  purposes  of 
§  82.156(i)(7)(i),  a  refrigerEint  that  is 
acceptable  imder  section  612(c)  of  the 


Clean  Air  Act  Amendments  of  1990  and 
all  regulations  promulgated  under  that 
section,  compatible  with  other  materials 
with  which  it  may  come  into  contact, 
and  able  to  achieve  the  temperatiures 
required  for  the  affected  industrial 
process  in  a  technically  feasible  manner. 
***** 

System  mothballing  means  the 
intentional  shutting  down  of  a 
refrigeration  appliance  undertaken  for 
an  extended  period  of  time  by  the 
owners  or  operators  of  that  facility, 
where  the  refrigerant  has  been 
evacuated  from  the  appUance  or  the 
affected  isolated  section  of  the 
appUance,  at  least  to  atmospheric 
pressure. 

***** 

3.  Section  82.156  is  amended  by 
revising  paragraphs  (a)(2)(i](A)  and 
(a)(2)(i)(B),  adding  a  new  paragraph 
(a)(2)(i)(C),  and  revising  paragraph  (i)  to 
read  as  follows: 

§  82.1 56  Required  practices. 
***** 

*  *  * 

(2)(i)*  *  * 

(A)  Be  evacuated  to  a  pressure  no 
higher  than  0  psig  before  it  is  opened  if 
it  is  a  high-  or  very  high-pressure 
appliance; 

(B)  Be  pressurized  to  0  psig  before  it 
is  opened  if  it  is  a  low-pressure 
appliance.  Persons  pressurizing  low- 
pressure  appliances  that  use  refrigerants 
with  boiling  points  at  or  below  85 
degrees  Fahrenheit  at  29.9  inches  of 
mercury  (standard  atmospheric 
pressure),  (e.g.,  CFC-11  and  HCFC-123), 
must  not  use  methods  such  as  nitrogen, 
that  require  subsequent  purging. 

Persons  pressurizing  low-pressure 
appliances  that  use  refrigerants  with 
boiling  points  above  85  degrees 
Fahrenheit  at  29.9  inches  of  mercury, 
e.g.,  CFC-113,  must  use  heat  to  raise  the 
internal  pressure  of  the  appliance  as 
much  as  possible,  but  may  use  nitrogen 
to  raise  the  internal  pressure  of  the 
appliance  from  the  level  attainable 
through  use  of  heat  to  atmospheric 
pressure;  or 

(C)  For  the  purposes  of  oil  changes,  be 
evacuated  or  pressurized  to  a  pressure 
no  higher  than  5  psig,  before  it  is 
opened;  or  drain  the  oil  into  a  system 
receiver  to  be  evacuated  or  pressurized 
to  a  pressure  no  higher  than  5  psig. 
***** 

(i)(l)  Owners  or  operators  of 
commercial  refrigeration  equipment 
normally  containing  more  ^an  50 
pounds  of  refrigerant  must  have  leaks 
repaired  in  accordance  with  peiragraph 
(i)(9)  of  this  section,  if  the  appliemce  is 
leaking  at  a  rate  such  that  the  loss  of 


refrigerant  will  exceed  35  percent  of  the 
total  charge  during  a  12-month  period, 
except  as  described  in  paragraphs  (i)(6), 
(i)(8),  and  (i)(10)  of  this  section  £md 
paragraphs  (i)(l)(i),  (i)(l)(ii),  and 
(i)(l)(iii)  of  this  section.  Repairs  must 
bring  the  annual  leak  rate  to  below  35 
percent. 

(1)  If  the  owners  or  operators  of  the 
federally-owned  commercial  refrigerant 
appliances  determine  that  the  leaks 
cannot  be  repaired  in  accordance  with 
paragraph  (i)(9)  of  this  section  and  that 
an  extension  in  accordance  with  the 
requirements  discussed  in  this 
paragraph  (i)(l)(i)  of  this  section  apply, 
they  must  document  all  repair  efforts, 
and  notify  EPA  of  their  inability  to 
comply  within  the  30-day  repair 
requirement,  and  the  reason  for  the 
inability  must  be  submitted  to  EPA  in 
accordance  with  §  82.166(n),  Such 
notification  must  be  made  within  30 
days  of  discovering  the  leaks.  EPA  will 
determine  if  the  extension  requested  in 
accordance  with  the  requirements 
discussed  in  paragraph  (i)(l)(i)  of  this 
section  is  justified.  If  the  extension  is 
not  justified,  EPA  will  notify  the  owner/ 
operator  within  30  days  of  receipt  of  the 
notification. 

(ii)  Owners  or  operators  of  federally- 
owned  commercial  refrigeration 
equipment  may  have  more  than  30  days 
to  repair  leaks  if  the  refrigeration 
appliance  is  located  in  an  area  subject 
to  radiological  contamination  or  where 
the  shutting  down  of  the  appliance  will 
directly  lead  to  radiological 
contamination.  Only  the  additional  time 
needed  to  conduct  and  complete  repairs 
in  a  safe  working  environment  will  be 
permitted. 

(iii)  Owners  or  operators  of  federally- 
owned  commercial  refrigeration 
equipment  requesting  or  who  are 
granted  time  extensions  under  this 
paragraph  must  comply  with  paragraphs 
(i)(3)  and  (i)(4)  of  this  section. 

(2)  The  owners  or  operators  of 
industrial  process  refrigeration 
equipment  normally  containing  more 
than  50  pounds  of  refrigerant  must  have 
leaks  repaired  if  the  appliance  is  leaking 
at  a  rate  such  that  the  loss  of  refrigerant 
will  exceed  35  percent  of  the  total 
charge  during  a  12-month  period  in 
accordance  with  paragraph  (i)(9)  of  this 
section,  except  as  described  in 
paragraphs  (i)(6),  (i)(7)  and  (i)(l0)  of  this 
section,  and  paragraphs  (i)(2)(i)  and 
(i)(2)(ii)  of  this  section.  Repairs  must 
bring  annual  leak  rates  to  below  35 
percent  dining  a  12-month  period.  If  the 
owners  or  operators  of  the  industrial 
process  refrigeration  equipment 
determine  that  the  leak  rate  cannot  be 
brought  to  below  35  percent  during  a 
12-month  period  within  30  days  (or  120 
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days,  where  an  industrial  process 
shutdown  in  accordance  with  paragraph 

(i)(2)(ii)  of  this  sectioi\  is  required,)  and 
in  accordance  with  paragraph  (i)(9)  of 
this  section,  and  that  an  extension  in 
accordance  with  the  requirements 
discussed  in  this  paragraph  apply,  the 
owners  or  operators  of  the  appliemce 
must  document  all  repair  efforts,  and 
notify  EPA  of  the  reason  for  the  inability 
in  accordance  with  §  82.166(n)  within 
30  days  of  making  this  determination. 
Owners  or  operators  who  obtain  an 
extension  pursuant  to  this  section  or 
elect  to  utilize  the  additional  time 
provided  in  paragraph  (i)(2)(i)  of  this 
section,  must  conduct  all  necessary  leak 
repeiirs,  if  any,  that  do  not  require  emy 
additional  time  beyond  the  initial  30  or 
120  d^s. 

(i)  The  Owners  or  operators  of 
industrial  process  refrigeration 
equipment  are  permitted  more  than  30 
days  (or  120  days  where  an  industrial 
process  shutdown  in  accordance  with 
paragraph  (i)(2)(ii)  of  this  section  is 
required)  to  repair  leciks,  if  the  necessary 
parts  are  unavailable  or  if  requirements 
of  other  applicable  federal,  state,  or 
local  regulations  make  a  repair  within 
30  or  120  days  impossible.  Only  the 
additional  time  needed  to  receive 
delivery  of  the  necessary  parts  or  to 
comply  with  the  pertinent  regulations 
will  be  permitted. 

(ii)  Owners  or  operators  of  industrial 
process  refrigeration  equipment  will 
have  a  120-day  repair  period,  rather 
than  a  30-day  repair  period,  to  repair 
leaks  in  instances  where  an  industrial 
process  shutdown  is  needed  to  repair  a 
leak  or  leaks  from  industrial  process 
refrigeration  equipment. 

(3)  The  owners  or  operators  of 
industrial  process  refrigeration 
equipment  who  are  granted  additional 
time  under  paragraphs  (i)(l),  (i)(2),  and 
(i)(5)  of  this  section  must  ensure  that  the 
repair  efforts  performed  be  those  that 
sound  professional  judgment  indicate 
will  be  sufficient  to  bring  the  leak  rates 
below  the  applicable  allowable  annual 
rate.  When  an  industrial  process 
shutdown  has  occurred  or  when  repairs 
have  been  made  while  an  appliance  is 
mothballed,  an  initial  verification  test 
shall  be  conducted  at  the  conclusion  of 
the  repairs  and  a  follow-up  verification 
test  shall  be  conducted  within  30  days 
of  completing  the  repairs  or  within  30 
days  of  bringing  the  appliance  back  on¬ 
line,  if  taken  off-line,  but  no  sooner  than 
when  the  system  has  achieved  normal 
operating  characteristics  and  conditions. 
When  repairs  have  been  conducted 
without  em  industrial  process  shutdown 
or  system  mothbalhng,  an  initial 
verification  test  shall  be  conducted  at 
the  conclusion  of  the  repair  efforts  and 


a  follow-up  verification  test  shall  be 
conducted  within  30  days  after  the 
initial  follow-up  verification  test.  In  all 
cases,  the  follow-up  verification  test 
shall  be  conducted  at  normal  operating 
characteristics  and  conditions  imless 
sovmd  professional  judgment  indicates 
that  tests  performed  at  normal  operating 
chciracteristics  and  conditions  will 
produce  less  reliable  results,  in  which 
case  the  follow-up  verification  test  shall 
he  conducted  at  or  near  the  normal 
operating  pressure  where  practicable, 
and  at  or  near  the  normal  operating 
temperature  if  practicable,  and  Widiin 
30  days  of  completing  the  repair  efforts. 

(i)  If  industrial  process  reMgeration 
equipment  is  taken  off  line,  it  can  not 
be  brought  back  on-line  imtil  an  initial 
verification  test  indicates  that  the 
repairs  xmdertaken  in  accordance  with 
paragraphs  (i)(l)  (i),  (ii),  and  (iii),  or 
(i)(2)  (i)  and  (ii),  or  (5)  (i),  (ii)  and  (iii) 
of  this  section,  have  been  successfully 
completed,  demonstrating  the  leak  or 
leaks  are  repaired  or  where  the  owners 
or  operators  of  the  industrial  process 
refrigeration  equipment  will  retrofit/ 
replace/retire  the  industrial  process 
refrigeration  equipment  in  accordance 
with  paragraph  (i)(6)  of  this  section. 

(ii)  If  the  follow-up  verification  test 
indicates  that  the  repairs  to  industrial 
process  refidgeration  equipment  have 
not  been  successfully  completed,  the 
owner  must  retrofit  or  replace  the 
equipment  in  accordance  with 
paragraph  (i)(6)  of  this  section  within 
one  year  after  the  failure  to  verify  that 
the  repairs  had  been  successfully 
completed  or  such  longer  time  period  as 
may  apply  in  accordance  with 
paragraphs  (i)(7)  (i),  (ii)  and  (iii)  or 
(i)(8)(i)  and  (ii)  of  this  section.  The 
owners  and  operators  of  industrial 
process  refrigeration  equipment  are 
relieved  of  this  requirement  if  the 
conditions  of  paragraphs  (i)(3)(iv)  and/ 
or  (i)(3)(v)  of  this  section  are  met. 

(iii)  The  owner  or  operator  of 
industrial  process  refrigeration 
equipment  that  fails  a  follow-up 
verification  test  must  notify  EPA  within 
30  days  of  the  failed  follow-up 
verification  test  in  accordance  with 
§82.166(n). 

(iv)  The  owner  or  operator  is  relieved 
of  the  obligation  to  retrofit  or  replace  the 
industrial  process  refrigeration 
equipment  as  discussed  in  paragraph 
(i)(6)  of  this  section  if  second  repair 
efforts  to  fix  the  same  leaks  that  were 
the  subject  of  the  first  repair  efforts  are 
successfully  completed  within  30  days 
or  120  days  where  an  industrial  process 
shutdown  is  required,  after  the  initial 
failed  follow-up  verification  test.  The 
second  repair  efforts  are  subject  to  the 
same  verification  requirements  of 


paragraphs  (i)(3),  (i)(3)  (i)  and  (ii)  of  this 
section.  The  owner  or  operator  is 
required  to  notify  EPA  within  30  days 
of  the  successful  follow-up  verification 
test  in  accordance  with  §  82.166(n)  and 
the  owner  or  operator  is  no  longer 
subject  to  the  obligation  to  retrofit  or 
replace  the  appliance  that  arose  as  a 
consequence  of  the  initial  failure  to 
verify  that  the  leak  repair  efforts  were 
successful. 

(v)  The  owner  or  operator  of 
industrial  process  refrigeration 
equipment  is  relieved  of  the  obligation 
to  retrofit  or  replace  the  equipment  in 
accordance  with  paragraph  (i)(6)  of  this 
section  if  within  180  days  of  the  initial 
failed  follow-up  verification  test,  the 
owner  or  operator  establishes  that  the 
appliance’s  annual  leak  rate  does  not 
exceed  the  applicable  allowable  annual 
leak  rate,  in  accordance  with  paragraph 
(i)(4)  of  this  section.  If  the  appliance’s 
owner  or  operator  establishes  that  the 
appliance’s  annual  leak  rate  does  not 
exceed  the  applicable  allowable  annual 
leak  rate,  the  owner  or  operator  is 
required  to  notify  EPA  within  30  days 
of  that  determination  in  accordance 
with  §  82.166(n)  and  the  owner  or 
operator  would  no  longer  be  subject  to 
the  obligation  to  retrofit  or  replace  the 
equipment  that  arose  as  a  consequence 
of  the  initial  failure  to  verify  that  the 
leak  repair  efforts  were  successful. 

(4)  In  the  case  of  a  failed  follow-up 
verification  test  subject  to  paragraph 
(i)(3)(v)  of  this  section,  the 
determination  of  whether  industrial 
process  refrigeration  equipment  has  an 
annual  leak  rate  that  exceeds  the 
applicable  allowable  annual  leak  rate 
will  be  made  in  accordance  with 
parameters  identified  by  the  owner  or 
operator  in  its  notice  to  EPA  regarding 
the  failure  of  the  initial  follow-up 
verification  test,  if  those  parameters  are 
acceptable  to  EPA;  otherwise  by 
parameters  selected  by  EPA.  The 
determination  must  be  based  on  the  full 
charge  for  the  affected  industrial  process 
refrigeration  equipment.  The  leak  rate 
determination  pm^ameters  in  the  owner’s 
or  operator’s  notice  will  be  considered 
acceptable  unless  EPA  notifies  the 
owners  or  operators  within  30  days  of 
receipt  of  the  notice.  Where  EPA  does 
not  accept  the  parameters  identified  by 
the  owner  or  operator  in  its  notice,  EPA 
will  not  provide  additional  time  beyond 
the  additional  time  permitted  in 
paragraph  (i)(3)(v)  of  this  section  imless 
specifically  stated  in  the  parameters 
selected  by  EPA. 

(5)  Owners  or  operators  of  appliances 
normally  containing  more  than  50 
poimds  of  refrigerant  and  not  covered 
by  paragraph  (i)(l)  or  (i)(2)  of  this 
section  must  have  leaks  repaired  in 
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accordance  with  paragraph  (i)(9)  of  this 
section  if  the  appliance  is  leaking  at  a 
rate  such  that  the  loss  of  refrigerant  will 
exceed  15  percent  of  the  total  charge 
during  a  12-month  period,  except  as 
described  in  paragraphs  {i)(6),  (i)(8)  and 

(i)(10)  of  this  section  and  paragraphs 

(i)(5)(i),  (i)(5)(ii)  and  (i)(5)(iii)  of  this 
section.  Repairs  must  bring  the  annual 
leak  rate  to  below  15  percent. 

(i)  If  the  owners  or  operators  of 
federally-owned  comfort-cooling 
appliances  determine  that  the  leaks 
cannot  be  repaired  in  accordance  with 
paragraph  (i)(9)  of  this  section  and  that 
an  extension  in  accordance  with  the 
requirements  discussed  in  paragraph 
(i)(5)  of  this  section  apply,  they  must 
document  all  repair  efforts,  and  notify 
EPA  of  their  inability  to  comply  within 
the  30-day  repair  requirement,  and  the 
reason  for  the  inability  must  be 
submitted  to  EPA  in  accordance  with 

§  82.166(n).  Such  notification  must  be 
made  within  30  days  of  discovering  that 
leak  repair  efforts  cannot  be  completed 
within  30  days. 

(ii)  Owners  or  operators  of  federally- 
owned  comfort-cooling  appliances  may 
have  more  than  30  days  to  repair  leaks 
where  the  refrigeration  appliance  is 
located  in  an  area  subject  to  radiological 
contamination  or  where  the  shutting 
down  of  the  appUance  will  directly  lead 
to  radiological  contamination.  Only  the 
additional  time  needed  to  conduct  and 
complete  work  in  a  safe  environment 
will  be  permitted. 

(iii)  Owners  or  operators  of  federally- 
owned  comfort-cooling  appliances 
requesting,  or  who  are  granted,  time 
extensions  under  this  paragraph  must 
comply  with  paragraphs  (i)(3)  and  {i)(4) 
of  this  section. 

(6)  Owners  or  operators  are  not 
required  to  repair  the  leaks  defined  in 
paragraphs  (i)(l),  (i)(2)  and  (i)(5)  of  this 
section  if,  within  30  days  of  discovering 
the  exceedance  of  the  applicable  leak 
rate  or  within  30  days  of  a  failed  follow¬ 
up  verification  test  in  accordance  with 
paragraph  (i)(3)(ii)  of  this  section,  they 
develop  a  one-year  retrofit  or  retirement 
plan  for  the  le^ng  appliance.  This  plan 
(or  a  legible  copy)  must  be  kept  at  the 
site  of  the  appliance.  The  original  must 
be  made  available  for  EPA  inspection 
upon  request.  The  plan  must  be  dated 
and  all  work  under  the  plan  must  be 
completed  within  one  year  of  the  plan’s 
date,  except  as  described  in  paragraphs 
(i)(7)  and  {i)(8)  of  this  section.  Owners 
are  temporarily  relieved  of  this 
obligation  if  the  appliance  has 
undergone  system  mothballing  as 
defined  in  §  82.152. 

(i)  If  the  owner  or  operator  has  made 
good  faith  efforts  to  repair  leaks  in 
accordance  with  paragraphs  (i)(l),  (i)(2), 


or  (i)(5)  of  this  section,  and  has 
determined  to  proceed  with  a  plan  to 
retrofit  or  retire  the  appliance  in 
accordance  with  paragraph  (i)(6)  of  this 
section,  the  owner  or  operator  must 
develop  a  retrofit  or  retirement  plan 
within  30  days  of  the  determination  to 
retrofit  or  retire  the  appliance,  to  be 
completed  within  one  year  of  when  the 
owner  or  operator  discovered  that  the 
leak  rate  exceeded  the  applicable 
allowable  leak  rate,  except  as  provided 
in  paragraphs  (i)(7)  and  (i)(8)  of  this 
section. 

(ii)  In  all  cases,  subject  to  paragraph 
(i)(6)(i)  of  this  section,  the  written  plan 
shall  be  prepared  no  later  than  30  days 
after  the  owner  or  operator  has 
determined  to  proceed  with  retrofitting 
or  retiring  the  appliance.  All  reports 
required  under  §  82.166(o)  shall  be  due 
at  the  time  specified  in  the  paragraph 
imposing  the  specific  reporting 
requirement,  or  no  later  than  30  days 
after  the  decision  to  retrofit  or  retire  the 
appliance,  whichever  is  later. 

(iii)  In  cases  where  the  owner  or 
operator  of  industrial  process 
refrigeration  equipment  has  made  good 
faith  efforts  to  retrofit  or  retire  industrial 
process  refrigeration  equipment  prior  to 
August  8, 1995,  and  where  these  efforts 
are  not  complete,  the  owner  or  operator 
must  develop  a  retrofit  or  retirement 
plan  that  will  complete  the  retrofit  or 
retirement  of  the  affected  appliance  by 
August  8, 1996.  This  plan  (or  a  legible 
copy)  must  be  kept  at  the  site  of  the 
appliance.  The  original  must  be  made 
available  for  EPA  inspection  upon 
request.  Where  the  conditions  of 
paragraphs  (i)(7)  and  (i)(8)  of  this 
section  apply,  and  where  the  length  of 
time  necessary  to  complete  the  work  is 
beyond  August  8, 1996,  all  records  must 
be  submitted  to  EPA  in  accordance  with 
§  82.166(o),  as  well  as  maintained  on¬ 
site. 

(7)  The' owners  or  operators  of 
industrial  process  refrigeration 
equipment  will  be  allowed  additional 
time  to  complete  the  retrofit  or 
retirement  of  industrial  process 
refrigeration  equipment  if  the 
conditions  described  in  paragraphs 
(i)(7)(i)  or  (i)(7)(ii)  of  this  section  are 
met.  The  owners  or  operators  of 
industrial  process  refrigeration 
equipment  will  be  allowed  additional 
time  beyond  the  additional  time 
provided  in  paragraph  (i)(7)(ii)  of  this 
section  if  the  conditions  described  in 
paragraph  (i)(7)(iii)  of  this  section  are 
met. 

(i)  Additional  time,  to  the  extent 
reasonably  necessary  will  be  allowed  for 
retrofitting  or  retiring  industrial  process 
refrigeration  equipment  due  to  delays 
occasioned  by  the  requirements  of  other 


applicable  federal,  state,  or  local  laws  or 
regulations,  or  due  to  the  unavailability 
of  a  suitable  replacement  refrigerant 
with  a  lower  ozone  depletion  potential. 

If  these  circumstances  apply,  the  owner 
or  operator  of  the  facility  must  notify 
EPA  within  six  months  after  the  30-day 
period  following  the  discovery  of "  a 
exceedance  of  the  35  percent  leak  rate. 
Records  necessary  to  allow  EPA  to 
determine  that  these  provisions  apply 
and  the  length  of  time  necessary  to 
complete  the  work  must  be  submitted  to 
EPA  in  accordance  with  §  82.166(o),  as 
well  as  maintained  on-site.  EPA  will 
notify  the  owner  or  operator  of  its 
determination  within  60  days  of  receipt 
the  submittal. 

(ii)  An  additional  one-year  period 
beyond  the  initial  one-year  retrofit 
period  is  allowed  for  industriaf  process 
refrigeration  equipment  where  the 
following  criteria  are  met: 

(A)  The  new  or  the  retrofitted 
industrial  process  refrigerant  equipment 
is  custom-built; 

(B)  The  supplier  of  the  appliance  or 
one  or  more  of  its  critical  components 
has  quoted  a  delivery  time  of  more  than 
30  weeks  from  when  the  order  is  placed; 

(C)  The  owner  or  operator  notifies 
EPA  within  six  months  of  the  expiration 
of  the  30-day  period  following  the 
discovery  of  an  exceedance  of  the  35 
percent  leak  rate  to  identify  the  owner 
or  operator,  describe  the  appliance 
involved,  explain  why  more  than  one 
year  is  needed,  and  demonstrate  that  the 
first  two  criteria  are  met  in  accordance 
with  §  82.166(o);  and 

(D)  The  owner  or  operator  maintains 
records  that  are  adequate  to  allow  a 
determination  that  the  criteria  are  met. 

(iii)  The  owners  or  operators  of 
industrial  process  refrigeration 
equipment  may  request  additional  time 
to  complete  retrofitting  or  retiring 
industrial  process  refrigeration 
equipment  beyond  the  additional  one- 
year  period  if  needed  and  where  the 
initial  additional  one  year  was  granted 
in  accordance  with  paragraph  (i)(7)(ii)  of 
this  section.  The  request  shall  be 
submitted  to  EPA  before  the  epd  of  the 
ninth  month  of  the  first  additional  year 
and  shall  include  revisions  of 
information  required  under  82.166(o). 
Unless  EPA  objects  to  this  request 
submitted  in  accordance  with 

§  82.166(o)  within  30  days  of  receipt,  it 
shall  be  deemed  approved. 

(8)  Owners  or  operators  of  federally- 
owned  commercial  or  comfort-cooling 
appliances  will  be  allowed  an 
additional  year  to  complete  the  retrofit 
or  retirement  of  the  appliances  if  the 
conditions  described  in  paragraph 
(i)(8)(i)  of  this  section  are  met,  and  will 
be  allowed  one  year  beyond  the 
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additional  year  if  the  conditions  in 
paragraph  (i)(8)(ii)  of  this  section  are 
met. 

(i)  Up  to  one  additional  one-year 
period  beyond  the  initial  one-year 
retrofit  period  is  allowed  for  such 
equipment  where  the  following  criteria 
are  met; 

(A)  Due  to  complications  presented  by 
the  federal  agency  appropriations  and/ 
or  procurement  process,  a  delivery  time 
of  more  than  30  weeks  ^m  the 
beginning  of  the  official  procurement 
process  is  quoted,  or  where  the 
appliance  is  located  in  an  area  subject 
to  radiological  contamination  and 
creating  a  safe  working  enviroiunent 
will  reouire  more  than  30  weeks; 

(B)  Tne  operator  notifies  EPA  within 
six  months  of  the  expiration  of  the  30- 
day  period  following  the  discovery  of  an 
exceedance  of  the  applicable  allowable 
annual  leak  rate  to  identify  the  operator, 
describe  the  appliance  involved,  explain 
why  more  than  one  year  is  needed,  and 
demonstrate  that  the  first  criterion  is 
met  in  accordance  with  §  82.166(o);  and 

(C)  The  operator  maintains  records 
adequate  to  allow  a  determination  that 
the  criteria  are  met. 

(ii)  The  owners  or  operators  of 
federally-owned  commercial  or  comfort¬ 
cooling  appliances  may  request 
additional  time  to  complete  retrofitting, 
replacement  or  retiring  such  appliances 
beyond  the  additional  one-year  period  if 
needed  and  where  the  initial  additional 
one  year  was  granted  in  accordance 
with  paragraph  (i)(8)(i)  of  this  section. 
The  request  shall  be  submitted  to  EPA 
before  die  end  of  the  ninth  month  of  the 
first  additional  year  and  shall  include 
revisions  of  information  earlier 
submitted  as  required  imder  §  82.166(o). 
Unless  EPA  objects  to  this  request 
submitted  in  accordance  with 

§  82.166(o)  within  30  days  of  receipt,  it 
shall  be  deemed  approved. 

(9)  Owners  or  operators  must  repair 
leaks  pursuant  to  paragraphs  (i)(l),  (i)(2) 
and  (i)(5)  of  this  section  within  30  days 
after  discovery,  or  within  30  days  after 
when  the  leaks  should  have  been 
discovered  if  the  owners  intentionally 
shielded  themselves  from  information 
which  would  have  revealed  a  leak, 
unless  granted  additional  time  piusuant 
to§82.156(i). 

(10)  The  amoimt  of  time  for  owners 
and  operators  to  complete  repairs, 
retrofit  plans  or  retrofits/replacements/ 
retirements  under  paragraphs  (i)(l), 
(i)(2),  {i)(5),  (i)(6),  (i)(7),  (i)(8),  and  (i){9) 
of  this  section  is  temporarily  suspended 
at  the  time  an  appliance  is  mothballed 
as  defined  in  §  82.152.  The  time  for 
owners  and  operators  to  complete 
repairs,  retrofit  plans,  or  retrofits/ 
replacements  will  resume  on  the  day  the 


appliance  is  brought  back  on-line  and  is 
no  longer  considered  mothballed.  All 
initial  and  follow-up  verification  tests 
must  be  performed  in  accordance  with 
paragraphs  (i)(3),  (i)(3)(i),  and  (i)(3)(ii)  of 
this  section. 

(11)  In  calciilating  annual  leak  rates, 
purged  refiigerant  that  is  destroyed  at  a 
verifiable  destruction  efficiency  of  98 
percent  or  greater  will  not  be  counted 
toward  the  leak  rate.  Owners  or 
operators  destroying  purged  refirigerants 
must  maintain  information  as  set  forth 
in  §  82.166(p)(l)  and  submit  to  EPA, 
within  60  days  after  the  first  time  such 
exclusion  is  used  by  that  facility, 
information  set  for&  in  §  82.166(p)(2). 
***** 

4.  §  82.166  is  amended  by  adding 
paragraphs  (n),  (o),  (p),  and  (q)  to  read 
as  follows: 

§  82.1 66  Reporting  and  recordkeeping 
requirements. 

***** 

(n)  The  owners  or  operators  of 
appliances  must  maintain  on-site  and 
report  to  EPA  at  the  address  listed  in 
§  82.160  the  following  information, 
where  such  reporting  and  recordkeeping 
is  required  and  within  the  timelines 
specified  imder  §  82.156  (i)(l),  (i)(2), 
(i)(3)  and  (i)(5).  This  information  must 
be  relevant  to  the  afiected  appliance  and 
must  include:  identification  of  the 
facility;  the  leak  rate;  the  method  used 
to  determine  the  leak  rate  and  full 
charge;  the  date  a  leak  rate  of  greater 
than  the  allowable  annual  leak  rate  was 
discovered;  the  location  of  leaks(s)  to 
the  extent  determined  to  date;  and  any 
repair  work  that  has  been  completed 
thus  far  and  the  date  that  work  was 
completed. 

(1)  The  reasons  why  more  than  30 
days  are  needed  to  complete  the  work 
and  an  estimate  of  when  repair  work 
will  be  completed  must  be  submitted 
with  the  initial  information  submitted 
with  the  information  listed  in  paragraph 
(n)  of  this  section.  If  changes  from  the 
original  estimate  of  when  work  will  be 
completed  result  in  moving  the 
completion  date  forward  from  the  date 
submitted  to  EPA,  the  reasons  for  these 
changes  must  be  documented  and 
submitted  to  EPA  within  30  days  of 
discovering  the  need  for  such  a  change. 

(2)  If  the  owners  or  operators  intend 
to  establish  that  the  appliance’s  annual 
leak  rate  does  not  excekl  the  applicable 
allowable  annual  leak  rate  in 
accordance  with  §  82.156(i)(3)(v),  the 
owner  or  operator  is  required  to  submit 
a  plan  to  fix  other  outstanding  leaks  for 
which  repairs  are  planned  but  not  yet 
completed  to  achieve  a  rate  below  the 
applicable  allowable  leak  rate  with  the 
information  listed  in  paragraph  (n)  of 


this  section.  Identification  of  the  facility 
and  date  the  original  information 
regarding  additional  time  beyond  the 
initial  30  days  was  filed,  and 
notification  of  the  determination  that 
the  leak  rate  no  longer  exceeds  the 
allowable  annual  le^  rate  must  be 
included  within  30  days  of  making  such 
determination. 

(3)  The  dates  and  types  of  all  initial 
and  follow-up  verification  tests 
performed  and  the  test  results  for  all 
initial  and  follow-up  verification  tests 
miist  be  maintained  and  submitted  to 
EPA  within  30  days  after  conducting 
each  test  where  recordkeeping  and 
reporting  is  required  with^  the 
timelines  specified  under  §  82.156  (i)(l). 
(i)(2),(i)(3)and(i)(5). 

(o)  The  owners  or  operators  of 
appliances  must  maintain  on-site  and 
report  to  EPA  at  the  address  specified  in 
§  82.160  the  following  information 
where  such  reporting  and  recordkeeping 
is  required  and  in  the  timelines 
specified  in  §  82.156  (i)(7)  and  (i)(8),  in 
accordance  with  §  82.156  (i)(7)  and 
(i)(8).  This  information  must  be  relevant 
to  the  affected  appliance  and  must 
include: 

(1)  The  identification  of  the  industrial 
process  facility; 

(2)  The  leak  rate; 

.  (3)  The  method  used  to  determine  the 
leak  rate  and  full  charge; 

(4)  The  date  a  leak  rate  of  35  percent 
or  greater  was  discovered; 

(5)  The  location  of  leaks(s)  to  the 
extent  determined  to  date; 

(6)  Any  repair  work  that  has  been 
completed  thus  far  and  the  date  that 
work  was  completed; 

(7)  A  plan  to  complete  the  retrofit  or 
replacement  of  the  system; 

(8)  The  reasons  why  more  than  one 
year  is  necessary  to  retrofit  to  replace 
the  system; 

(9)  The  date  of  notification  to  EPA; 
and 

(10)  An  estimate  of  when  retrofit  or 
replacement  work  will  be  completed. 

(i)  If  the  estimated  date  of  completion 
changes  from  the  original  estimate  and 
results  in  moving  the  date  of  completion 
forward,  documentation  of  the  reason 
for  these  changes  must  be  submitted 
within  30  days  of  occurring. 

(11)  If  the  estimated  date  of  completion 
changes  from  the  original  estimate  and 
results  in  moving  the  date  of  completion 
forward,  the  date  of  notification  to  EPA 
regarding  this  change  and  the  estimate 
of  when  the  work  will  be  completed 
must  be  maintained  and  submitted. 

(p)  (1)  Owners  or  operators  who  wish 
to  exclude  purged  refrigerants  that  are 
destroyed  from  annual  leak  rate 
calculations  must  maintain  records  on¬ 
site  to  support  the  amount  of  refngerant 
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claimed  as  sent  for  destruction.  Records 
shall  be  based  on  a  monitoring  strategy 
that  provides  reliable  data  to 
demonstrate  that  the  amount  of 
refrigerant  claimed  to  have  been 
destroyed  is  not  greater  than  the  amount 
of  refrigerant  actually  purged  and 
destroyed  and  that  the  98  percent  or 
greater  destruction  efficiency  is  met. 
Records  shall  include  flow  rate,  quantity 
or  concentration  of  the  refrigerant  in  the 
vent  stream,  and  periods  of  purge  flow. 

(2)  Owners  or  operators  who  wish  to 
exclude  purged  refrigerants  that  are 
destroyed  from  annual  leak  rate 
calculations  must  maintain  on-site  and 
make  available  to  EPA  upon  request  the 
following  information  after  the  first  time 
the  exclusion  is  utilized  by  the  facility: 

(i)  The  identification  of  the  facility 
and  a  contact  person,  including  the 
address  and  telephone  number; 


(ii)  A  general  description  of  the 
reMgerant  appliance,  focusing  on 
aspects  of  the  appliance  relevant  to  the 
piuging  of  refidgerant  and  subsequent 
destruction; 

(iii)  A  description  of  the  methods 
used  to  determine  the  quantity  of 
refrigerant  sent  for  destruction  and  type' 
of  records  that  are  being  kept  by  the 
owners  or  operators  where  the 
appliance  is  located; 

(iv)  The  firequency  of  monitoring  and 
data-recording;  and 

(v)  A  description  of  the  ccmtrol 
device,  and  its  destruction  efficiency. 
This  information  must  also  be  included, 
where  applicable,  in  any  reporting 
requirements  required  for  compliance 
with  the  leak  repair  and  retrofit 
requirements  for  industrial  process 
reMgeration  equipment,  as  set  forth  in 
paragraphs  (n)  and  (o)  of  this  section. 


(q)  Owners  or  operators  choosing  to 
determine  the  full  charge  as  defined  in 
§  82.152  of  an  affected  appliance  by 
using  an  established  range  or  using  that 
methodology  in  combination  with  other 
methods  for  determining  the  full  charge 
defined  in  the  following  information: 

(1)  The  identification  of  the  owner  or 
operator  of  the  appliance; 

(2)  The  location  of  the  appliance; 

(3)  The  original  range  for  the  full 
ch€urge  of  the  appliance,  its  midpoint, 
and  how  the  range  was  determined; 

(4)  Any  and  all  revisions  of  the  full 
charge  range  and  how  they  were 
determined;  and 

(5)  The  dates  such  revisions  occurred. 

***** 

[FR  Doc.  95-18999  Filed  8-7-95;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Federal  Student  Assistance  Programs 
Under  TItie  IV  of  the  Higher  Education 
Act  of  1965,  as  Amended 

AGENCY:  Department  of  Education. 
ACTION:  Notice  inviting  applications  for 
participation  in  the  Quality  Assurance 
Program. 

SUMMARY:  The  Secretary  invites 
institutions  of  higher  education  that  are 
not  currently  participating  in  the 
Quality  Assiuance  (QA)  Program  under 
section  487A  of  the  Higher  Education 
Act  to  submit  applications  to  participate 
hflginning  with  the  1995-1996  award 
year. 

DATES:  Applications  may  be  submitted 
any  time  after  August  8, 1995. 
ADDRESSES:  Barbara  Mroz,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW.,  (Room 
3925,  ROB-3).  Washington.  DC  20202- 
5232. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqulyn  Bannister,  telephone:  (202) 
260-4788.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-677-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  of  Education  is 
undertaking  a  series  of  initiatives  to 
simplify  regulations  and  administrative 
processes  for  the  Federal  student 
assistance  programs  authorized  by  Title 
IV  of  the  Higher  Education  Act  (HEA). 
By  notice  published  on  April  25, 1995, 
60  FR  20326,  the  Secretary  invited  QA 
Program  participants  and  other 
institutions  to  submit  proposals  to 
reinvent  the  administration  of  those 
programs  through  the  use  of  the 
experimental  sites  authority  in  section 
487A(d)  of  the  HEA.  At  the  direction  of 
the  President,  the  Secretary  has 
conducted  a  page-by-page  review  of  all 
student  financial  assistance  regulations 
to  identify  those  that  should  be 
eliminated  or  improved.  The  Secretary 
will  also  consider  developing  proposals 
for  statutory  amendments  to  eliminate 
imnecessary  administrative  bmden. 

As  a  part  of  this  student  end  reform 
effort,  the  Secretary  intends  to  expand 
the  QA  Program.  Begim  on  a  pilot  basis 
in  1985,  the  QA  Program  currently 
permits  participating  institutions  to 
develop  and  implement  their  own 
comprehensive  systems  to  verify 
student  financial  aid  application  data. 
Participation  in  the  program  is  entirely 


volimtary.  The  Secretary  is  authorized 
to  exempt  participating  institutions 
firom  the  reporting  and  verification 
requirements  that  would  otherwise 
apply  and  to  substitute  other  necessary 
quality  assurance  reporting. 

Presently,  ninety  schools  participate 
in  the  program,  and  the  Secretary  has 
exempted  these  schools  fi’om  several 
provisions  of  the  Student  Assistance 
General  Provisions  regulations  relating 
to  verification. 

Beginning  with  the  upcoming  award 
year,  the  Secretary  intends  to  expand 
the  QA  Program  by  increasing  the 
number  of  schools  that  participate  in  the 
program  and  by  employing  the 
experimental  sites  authority  in  section 
487A(d)  of  the  HEA  to  facilitate  the 
development  of  innovative  management 
approaches  on  a  broader  scale.  If 
participating  QA  schools,  acting  alone 
or  together,  develop  an  innovative 
approach  to  the  management  of  student 
aid  programs  and  the  Secretary 
approves  the  approach,  the  Secretary  is 
authorized  to  exempt  the  schools  from 
any  Title  IV  statutory  or  regulatory 
requirement  that  would  bias  the  resiUts 
of  their  experiments. 

Invitation  for  Applications 

The  Secretary  invites  institutions  of 
higher  education  that  administer  one  or 
more  Title  IV  progEams  to  submit 
applications  to  participate  in  the  QA 
Program  beginning  with  the  1995-1996 
award  year.  Institutions  that  currently 
participate  in  the  program  may  continue 
to  do  so  without  submitting  new 
applications.  Because  training 
workshops  will  be  scheduled  for  early 
fall,  institutions  are  encouraged  to  apply 
as  soon  as  possible.  The  Secretary 
anticipates  that  the  review  of 
applications  will  begin  within  45  days 
of  the  date  of  this  notice;  however, 
applications  that  are  received  later  will 
also  be  considered. 

An  institution  that  wishes  to  apply 
may  do  so  by  mailing  a  letter  of 
application  to  Barbara  Mroz  at  the 
address  provided  at  the  beginning  of 
this  notice  or  by  faxing  it  to  her  at  (202) 
708-9485.  The  Secretary  will  review 
applications  on  the  basis  of 
demonstrated  institutional  performance, 
as  indicated  by  information  currently  on 
file  that  pertains  to  the  institution  €uid 
information  in  the  letter  of  application 
that  addresses  the  institution’s 
commitment  to  the  Secretary’s  current 
quality  assurance  goals.  Those  goals  are 
the  following: 

(1)  To  improve  the  accuracy  of  Title 
rv  student  aid  awards; 

(2)  To  increase  institutional  flexibility 
in  managing  student  aid  funds  while 


maintaining  accountability  for  the 
proper  use  of  those  funds; 

(3)  To  encovirage  the  development  of 
innovative  management  approaches; 

(4)  To  emphasize  results  rather  than 
process,  up-frunt  correction  rather  than 
after-the-fact  inspection;  and 

(5)  To  place  responsibility  for  quality 
control  and  quality  improvement  at  the 
point  where  funds  and  services  are 
delivered — ^the  institution. 

Features  of  the  Program 

’The  Secretary  encourages  institutions 
participating  in  the  QA  Program  to 
employ  a  continuous  cycle  of 
assessment  and  improvement  as  they 
develop  and  implement  their  systems  to 
verify  student  aid  application  data. 
Institutions  evaluate  their  verification 
procedures,  adopt  improvements  in 
those  procedures,  test  the  effects  of 
those  improvements,  and  adopt  further 
improvements. 

’The  Secretary  will  adopt  no 
regulations  for  the  QA  Program. 
Institutions  that  participate  in  the 
program  will  be  free  to  develop  and 
implement  their  own  comprehensive 
verification  systems  and  to  request 
exemptions  from  reporting  and 
verification  requirements  that  would 
otherwise  apply.  It  is  the  Secretary’s 
intention  to  exempt  all  participating 
institutions  from  the  reqiiirements  in 
the  following  provisions  of  34  CFR  part 
668,  subpart  E— Verification  of  Student 
Aid  Application.  Information: 

•  Section  668.53(a)  (l}-(4); 

•  Section  668.54(a)  (1),  (2),  and  (4); 

•  Section  668.56; 

•  Section  668.57;  and 

•  Section  668.60(a). 

In  addition,  a  participating  institution 
may  request  an  exemption  from  any 
other  student  financial  assistance 
program  reporting  or  verification 
requirement.  As  provided  by  section 
487A(b)  of  the  HEA,  the  Secretary  may 
substitute  such  quality  assurance 
reporting  as  he  deems  necessary  to 
ensvue  accoimtability  and  compliance 
with  the  purposes  of  the  Title  IV 
programs. 

Participating  institutions  may  also 
take  advantage  of  their  improved 
administrative  capabilities  to  propose 
their  own  individual  or  collective 
innovative  approaches  to  the 
administration  of  Title  IV  programs 
xmder  the  experimental  sites  authority 
and  to  seek  exemptions  from  Title  IV 
requirements  that  stand  in  the  way  of 
those  experiments.  Further  information 
on  experimental  sites  may  be  found  in 
the  F^eral  Register  document  referred 
to  earlier  in  this  notice. 

The  Secretary  believes  that  the 
process  of  continuous  improvement  in 
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verification  systems  fostered  by  the  QA 
Program  has  enhanced  the  integrity  of 
those  systems  at  participating 
institutions.  By  expanding  the  program 
to  include  other  management  areas,  the 
Secretary  believes  that  it  can  serve  to 
promote  improvements  not  only  in  the 
accuracy  of  student  aid  awards  and 
payments,  but  in  the  management  of 
student  aid  offices  and  the  delivery  of 
services  to  students  as  well. 

Dated;  August  2, 1995. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc.  95-19463  Filed  8-7-95;  8:45  am] 
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Title  3 —  Proclamation  6814  of  August  5,  1995 

The  President  National  Child  Support  Awareness  Month,  1995 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Providing  for  our  children  is  one  of  humanity’s  worthiest  and  most  fun¬ 
damental  endeavors.  Children  are  the  best  part  of  ourselves — the  sum  of 
our  past  and  the  promise  of  our  future,  the  guarantee  that  our  lives  and 
values  and  dreams  will  flourish  long  after  we  are  gone.  Sadly,  however, 
many  parents  in  our  country  today  deny  the  instinct  to  care  for  their  children, 
failing  to  provide  even  the  most  basic  economic  support.  Millions  of  Ameri¬ 
ca’s  children  have  no  legally  identified  father.  Millions  do  not  receive  the 
financial  support  they  need  to  lead  secure  and  healthy  lives. 

Because  of  these  harsh  realities,  I  have  made  the  reform  of  our  Nation’s 
child  support  system  one  of  the  top  priorities  of  my  Administration.  The 
welfare  reform  plan  that  I  proposed  to  the  Congress  last  year  contains 
the  toughest  child  support  enforcement  measures  in  America’s  history — 
measures  that  would  improve  the  effectiveness  of  procedures  for  establishing 
paternity,  make  it  easier  to  enter  and  update  child  support  awards,  and 
dramatically  strengthen  our  ability  to  enforce  payment  of  those  awards. 
My  proposals  would  also  give  us  the  ability  to  track  deadbeat  parents  across 
State  lines,  suspend  their  driver’s  licenses  if  necessary,  and  make  them 
work  off  what  they  owe. 

As  the  Nation’s  largest  single  employer,  the  Federal  Government  must  take 
a  leadership  role  in  the  effort  to  ensure  that  all  of  America’s  children 
are  properly  supported.  In  February  of  this  year,  I  signed  an  Executive 
order  requiring  Federal  agencies  to  cooperate  fully  with  measures  to  establish 
and  enforce  child  support  orders  and  to  inform  employees  of  how  they 
can  meet  their  support  obligations.  Additionally,  we  are  encouraging  State 
and  local  governments  to  develop  innovative  approaches  to  helping  families 
cope  with  child  support  issues,  and  the  Department  of  Health  and  Human 
Services  (HHS)  has  begun  to  restructure  and  strengthen  its  partnerships 
wdth  State  child  support  agencies. 

This  month  we  celebrate  the  20th  anniversary  of  the  Child  Support  Enforce¬ 
ment  Program  at  HHS.  This  program — at  the  Federal,  State,  and  local  levels — 
has  been  instrumental  in  giving  hope  and  support  to  America’s  children 
while  fostering  strong  families  and  responsible  parenting.  Through  their 
efforts,  over  5.1  million  children  now  have  a  legally  recognized  father; 
more  than  11.7  million  children  with  a  parent  living  outside  of  their  homes 
have  a  legal  right  to  the  ffnancial  support  of  that  parent;  and  over  $72.5 
billion  has  been  provided  for  children  by  their  noncustodial  parents. 

But  for  all  that  we  have  accomplished,  we  still  have  much  to  do.  By 
ensming  the  enactment  and  implementation  of  my  Administration’s  strong 
child  support  enforcement  proposals,  we  will  send  a  clear  signal  to  our 
citizens  that  they  should  not  have  children  until  they  are  prepared  to  care 
for  them.  Those  who  do  bring  children  into  the  world  must  bear  the  respoj;i- 
sibility  of  supporting  them.  We  must  rededicate  ourselves  to  the  task  of 
putting  these  youngest  and  most  vulnerable  of  our  citizens  first. 
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NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  August  1995,  as  “National 
Child  Support  Awareness  Month.”  I  call  upon  the  citizens  of  the  United 
States  to  observe  this  month  with  appropriate  programs,  ceremonies,  and 
activities. 

IN  WITNESS  WHEREOF,.  I  have  hereimto  set  my  hand  this  fifth  day  of 
August,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-five,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twentieth. 


[FR  Doa  95-19783! 
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34  CFR 
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36  CFR 
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Proposed  Rules: 

1415 . 39905 
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111 . 39111 
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80  . 40006 
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80  . 40009 
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464 . 40145 
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Proposed  Rules: 

412  . 39304 
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489 . 39304 
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Public  Land  Orders: 
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67 . 39868 

Proposed  Rules: 

10 . 39694 

67 . 39912 
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. 40146 
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. . 40146 
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252 . 40146 
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171  . 39608,40030 

172  . ...39608,  39991,  40030 

173  . 40030 

178 . 40030 

575 . 39269 

653  . 39618 

654  . 39618 

800 . 40111 

830  . 40111 

831  . 40111 

1023 . 39874 

Proposed  Rules: 

5 . 39919 

571 . 39308 

1312 . 39143 

50  CFR 

2 . 40301 

204 . 39248 

210 . 39271 

216 . 39271 

250 . 39271 

270 . 39271 

301 . 39663,40227 

604 . 39271 

625 . 40113 

661  . 39991,40302 

662  . 40303 

663  . 39875 

672 . 40304 

675  . 39877,  40304 

676  . 40304 

Proposed  Rules: 

17 . 39309,  39314,  39326, 

39337,  40149,  40339 

23 . 39347 
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638 . 40150 

642  . 39698 

649  .  40341 

650  . 40341 

651  . 40341 

663 . 39144 
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LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  “PLUS”  (Public  Laws 
Update  Service)  on  202-523- 
6641 .  The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  “slip  laws”) 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 

DC  20402  (phone,  202-512- 
2470). 

H.R.  2017/P.L.  104-21 
District  of  Columbia 
Emergency  Highway  Relief  Act 
(Aug.  4,  1995;  109  Stat.  257; 

3  pages) 

Last  List  August  1,  1995 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 

The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 

$24.00  per  year. 

A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  ol  publication 
in  the  Federal  Register 


Superintendent  of  Documents  Subscriptiofi  Order  Form 


Order  Processing  Code; 

*5421 


□  YES  ,  enter  the  following  indicated  subscriptions  for  one  year: 


Charge  your  order. 

It’s  easy! 

To  fax  your  orders  (202)  512-2233 


_ LSA  ♦  List  of  CFR  Sections  Affected  (LCS)  at  $26.00  each 

_ Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ _ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

(Street  address) 

(City,  State,  Zip  code) 

(Daytime  phone  including  area  code) 


For  privacy,  check  box  below: 

□  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account  |  |  |  [  |  |  |  |  —  Q 

□  VISA  □  MasterCard  I  I  I  I  I  (expiration) 


(Authorizing  signature)  i(V94 

Thank  you  for  your  order! 


(Purchase  order  no.) 


Mail  to:  Superintendent  of  Dociunents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS’  SUBSCRIPTION  SERVICE 


Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when,  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 

A  renewal  notice  will  be  A  renewal  notice  will  be 

sent  approximately  90  days  sent  approximately  90  days 

before  diis  date.  before  this  date. 


APR 

SMITH212J 

DEC95  R  1 

AFRDO  SMITH212J 

DEC95  R  1 

JOHN 

SMITH 

JOHN  SMITH 

212  MAIN  STREET 

212  MAIN  STREET 

FORESTVILLE  MD  20747 

FORESTVILLE  MD  20747 

To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

lb  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintradent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 

DC  20402-9373. 

lb  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

lb  (urder  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 

*  54do 

□YES,  please  enter  my  subscriptions  as  folows: 


To  fax  your  orders  (202)  512-2233 


_ subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 

of  Code  of  Federal  Regulations  Sections  Affected,  at  $5^  ($680  foreign)  each  per  year. 


_ subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 


The  total  cost  of  my  order  is  $ _ .  (Includes 

regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name  (Please  type  or  print) 


Additional  addieea/attention  line 


Street  address 


City,  State,  Zip  code 


Daytime  phone  including  area  code 


For  privacy,  check  box  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account  |  |  I  I  I  I  I  I  — f""! 

□  VISA  □  MasterCard  |  |  |  |~1(expiratlon  date) 


Thank  you  for  your  order! 


Authorizing  signature  10/94 

MaH  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh.  PA  15250-7954 


Purchase  order  number  (optionaO 


NEW  EDITION 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 
Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordl^eping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Form 


Oder  Processing  Code: 

*7296 


Charge  your  order. 
It’s  easy! 


To  fax  your  orders  (202)  51 2-2250 


□  YES,  send  me _  subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 


The  total  cost  of  my  order  is  $ 


..  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


_ _  Check  method  of  payment: 

Company  or  personal  name  (Please  type  or  print)  q  Q^eck  payable  to  Superintendent  of  Documents 

Additional  addrass/aHenlto,.  line -  I  I  I  I  I  M  I "  □ 

□  VISA  □  MasterCard  |  |  j  ]  |  (expiration  date) 

Street  address 


City,  State,  Zip  code 


Thank  you  for  your  order! 


Daytime  phone  including  area  code 

_ _ _  .  _  Authorizing  signature  4/94 

Purchase  order  number  (optional) 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  1 5250-7954 


Federal  Register 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register^  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development*procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


.  Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:  *5133  Charge  your  order. 

eaeyl 

JL  please  send  me  the  following  indicated  publications:  To  fax  your  order*  and  inqnirie*— (202)  512-2250 

_ copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 

2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


3.  Please  choose  method  of  payment: 

[m  Check  payable  to  the  Superintendent  of  Documents 

[U  GPO  Deposit  Account  I  I  I  I  1  1  I  I  ~  Q 
I  I  VISA  or  MasterCard  Account 

I  I  I  I  I  I  I  I  I  M  I  I  I  IN  m 

Thank  you  for  your  order!- 


L 


± 


(Credit  card  expiration  date) 


(Daytime  phone  including  area  code) 


(Signature) 

4.  Mail  To:  New  Orders,  Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(Rev  12/91) 


PubHc  Laws 


104th  Congress,  1st  Session,  1995 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  ^proval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  104th  Congress,  1st  Session,  1995. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws.) 


Ofdar  ProcMting  Code: 

♦  6216 


Charge  your  order. 

Ifa  Easy! 


Superintendent  of  Documents  Subscriptions  Order  Form 
Q  YES,  enter  my  subscription(s)  as  follows; 

Tb  fax  your  orders  (202)  512-2233 

_ subscriptions  to  PUBLIC  LAWS  for  the  104th  Congress,  1st  Session,  1995  for  $160  per  subscription. 

The  total  cost  of  n^  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


Please  Choose  Method  of  Payment: 

O  Check  Payable  to  the  Superintendent  of  Documents 
EH  GPO  Deposit  Account  I  I  I  I  1  I 
□  VISA  or  MasterCard  Account 


-□ 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


M  M  M  M  M  M  M 

TTTTTTI 

1  1  1  1  1  tCredit  card  expiration  datei 

Thank  you  for 
your  order! 

(Authorizing  Signature) 

(1/95) 

(Purchase  Order  No.) 

YES  NO 

May  we  make  your  name/address  available  to  other  mailers?  EH  EH 


Mail  To:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsbuigh,  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year’s  volumes  are  mailed  to 
subscribers  as  issued. 


Micn^che  SubscripticmMces: 

Federal  Register: 

One  year:  $433.00 
Six  months:  $216.50 

Code  of  Federal  Regulaticms: 
Current  year  (as  issued):  $264.00 


Ordv  ProosMlng  CotHr 

*5419 


Superintendent  of  Documents  Subscription  Order  Form 

Chargoyourordor. 


I  I  YES,  enter  the  following  indicated  subscriptions  in  24x  microfidie  format:  orders  (262)  512-2233 

_ Federal  R^isto*  (MFFR)  □  One  year  at  $433  each  Q  Six  months  at  $216.50 

_ Code  of  Federal  Regulatkms  (CFRMS)  Q  One  year  at  $264  each 


The  total  cost  of  my  cn’der  is  $ _ .  Price  includes 

regular  domestic  postage,  and  handling  and  is  subject  to 
change.  International  custtnners  [^ase  add  25%. 


(Company  or  personal  name). 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


For  pitracj^  check  box  bchm: 

□  Do  not  make  my  name  availaMe  to  other  mailers 
(Hieck  method  of  payment: 

□  Qieck  payaUe  to  Superintendent  of  Documents 

□  GPO  Deposit  Account  |  |  !  |  |  |  1  |  —  Q 

□  VISA  □  MasterCard 


n 


(expiration) 


I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  ITTTI 

(Authorizing  signafore)  i(V94 

Thank  you  for  your  order! 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(Purchase  order  no.) 


Printed  on  recycled  paper 


